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THE  COMMON  LAW  ANP  EQUITY  JURISDICTION  OF  THE  CIR- 
CUIT COURTS  OF  THE  UNITED  STATES. 


(o)  Statement  of  Some  Geiteral 
Pbincifles  Intboductobt 
TO  THIS  Chapter. 

§  653.  The  circuit  courts  have  no 
appellate  Jurisdiction. 

654.  S<une— Exception — Review 

of  the  decisions  of  the 
Board  of  general  apprais- 
ers of  merchandise. 

655.  The  circuit  court  the  great 

court  of  original  Juris- 
diction. 

656.  Extent  of  the  Judicial  power 

— ^A  great  political  prin- 
ciple. 

657.  Same — ^A      new      political 

principle  established  by 
the  constitution. 

658.  Distinction    between    Judi- 

cial power  and  Jurisdic- 
tion. 

659.  Jurisdiction  defined. 

660.  Same — Continues  until  the 

Judgment  is  satisfied. 

661.  Power  to  issue  writs  neces- 

sary for  the  exercise  of 
Jurisdiction. 

662.  Same — ^Writs  of  injunction 

in  aid  of  Jurisdiction. 

663.  The  Jurisdiction  of  the  fed- 

eral courts  defined  by 
federal  legislation. 

664.  Same — ^Four   great  federal 

Judiciary  acts. 

665.  The     Jurisdiction     of     the 

circuit  courts  is  either 
concurrent  or  exclusive. 


666.  Object  and  purposes  of  this 
chapter. 
§  667.  Same — The  word  "concur- 
rent"— Its  broad  signifi- 
cance in  the  federal  Ju- 
diciary acts. 

W  The      Common     Law     and 

£«QUITT  JUBISDIcnON  OF 
THE     CniCUIT     COUBTS     OF 

THE  United  States  Con- 

CUBBENT  WITH  THE  CQUBTS 

OF  THE  Several  States. 

668.  Jurisdiction   of  suits   aris- 

ing under  the  constitu- 
tion, laws  and  treaties  of 
the  United  States. 

669.  Same — ^Defined. 

670.  Same — Same — Cause  of  ac- 

tion must  depend  on  con- 
struction and  application 
of  the  constitution,  law, 
or  treaty. 

671.  Same — Same  — Jurisdiction 

must  appear  from  plain- 
tiff's own  statement  of 
his  claim. 

672.  Same — Same — ^Averment  of 

frivolous  constitutional 
question. 

673.  Same  —  Constitutent    ele- 

ments of  the  Jurisdiction. 

674.  Same — Same— Same— T  h  e 

facts  must  be  pleaded. 

675.  Same  —  Three    classes    of 

cases  arising  under  this 
head  of  federal  Jurisdic- 
tion. 
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§  676..  SuitB  arising  undor  the 
constitution  —  Not  sus- 
ceptible of  classification. 

677.  Same — State  laws  "impair- 

ing the  obligation  of  con- 
tracts." 

678.  Same  —  Same  —  Contracts 

made  by  state. 

679.  Same— Same — S€une — The 

Virginia  tax  and  coupon 
cases. 

680.  How  a  suit  in  equity  may 

arise  under  the  federal 
constitution. 

681.  Same — Suit  in  equity  to  en- 

Join  unconstitutional  sale 
of  property  for  taxes. 

682.  Same — Suit    in    equdty    to 

protect  laud  grant  to  rail- 
road company.  . 

683.  Same  —  Restraining  state 

officers  from  executing 
unconstitutional  statute. 

684.  Same  —  Restraining    state 

officers  from  wrongful 
administration  of  valid 
state  statutes. 

685.  Same — May  arise  under  any 

constitutional  provision 
securing  a  right. 

686.  Municipal     ordinances     as 

laws  "impairing  the  ob- 
ligation of  contracts" — 
Suits  to  enjoin. 

687.  Suits  at  lav;  arising  under 

the  federal  constitution. 

688.  Same — Action    of    trespass 

against  state  officers  for 
seizure  of  property  under 
unconstitutional  state 
statutes. 

689.  Same  —  Same  —  Barry  vs. 

Edmunds. 

690.  Same —  Same —  Scott  vs. 

Donald. 

691.  Same  —  Same  —  Exemplary 

damages  as  an  element 
in  a  case  arising  under 
the  constitution. 


§  692.  Same — Suit  arising  under 
both  the  constitution  and 
a  federal  statute. 

693.  Suits     arising     under    the 

laws  of  the  United  States. 

694.  Same — Suits  on  the  official 

bonds  of  federal  officers. 

695.  Same — Same — Suit  on  bond 

of  United  States  marshal. 

696.  Same — Same — ^Suit  on  bond 

of  federal  court  clerk. 

697.  Same — Suit  to  enforce  in- 

dividual liability  of  share- 
holders of  liquidating 
national  bank. 

698.  Same  —  Ejectment    when 

plaintiff's  title  depends 
upon  validity  of  patent 
from  the  United  States. 

699.  Same  —  Ejectment    when 

plaintiff  claims  title 
through  Judicial  sale  un- 
der federal  court  judg- 
ment. 

700.  Same  —  Two  corporations 

claiming  same  land  under 
different  acts  of  congress. 

701.  Same—Suit  to  test  validity 

of  the  consolidation  of 
railroad  companies  Under 
acts  of  congress. 

702.  Suits  by  aud  against  fed- 

eral corporations. 

703.  Same  —  Same  —  Rule   abol- 

ished as  to  niEitional 
banks. 

704.  Same — Suit  against  receiver 

of  national  bank. 

705.  Same — Suit  against  federal 

court  receiver  does  not 
arise  under  laws  of  the 
United  States. 

706.  Same — Suit    against    elec- 

tion officers  for  wrongful 
denial  of  right  to  vote  for 
member  of  congress. 

707.  Suits  arising  under  treaties 

of  the  United  States. 

708.  Same  —  Treaty  provisions 
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removing    disability     of 
alien   to   take   and   hold 
lands. 
9  709.  Jurisdiction    based    on    di- 
versity of   citizenship. 

710.  Same — Not    residence,    but 

citizenship. 

711.  Same   —   Territories     not 

states  within  the  mean- 
ing of  the  federal  consti- 
tution and  Judiciary  acts. 

712.  Same — Corporation  created 

by  a  state  a  citizen 
thereof. 

713.  Same  —  Same —  Incorpora- 

tion in  more  than  one 
state. 

714.  Same — Citizenship    of    na- 

tional banks  for  purposes 
of  jurisdiction. 

715.  Same — ^A  state  not  a  citi- 

zen. 
71C.  Same — Same — Suit  brought 
by  state  on  relation  of  a 
party. 

717.  Same — Persons  standing  in 

a  fiduciary  relation  suing 
or  sued. 

718.  Same — Suit  by  assignee  of 

chose  in  action. 

719.  Same — Same — ^Blll  for  spe- 

cific  performance. 

720.  Same  —  Same  —  Exceptions 

— Notes  of  corporations 
payable  to  bearer. 

721.  Same — Same — ^Foreign  bills 

of  exchange. 

722.  Same — Same — ^The  fact  of 

assignment. 

723.  Same  —  Several    plaintiffs 

and  defendants. 

724.  Jurisdiction    of    suits    be- 

tween citizens  of  a  state 
and  foreign  states,  citi- 
zens or  subjects. 

725.  Same — Corporation  created 

by  a  foreign  state  a  citi- 
zen thereof. 

726.  Jurisdiction     of     suits     in 


which  the  United  States 
are  plaintiffs. 
§  727.  Jurisdiction      founded      on 
claim     to     lands     under 
grant  of  different  states. 

728.  The  amount  in  dispute — ^In 

what  class  of  cases  the 
Jurisdictional  sum  or 
value  of  two  thousand 
dollars  is  necessary  to 
maintain  jurisdiction. 

729.  Same — ^Rules  for  determin- 

ing the  amount  In  dis- 
pute. 

730.  Same  —  Same  —  Rule  when 

amount  is  to  be  deter- 
mined from  the  face  of  a 
pleading. 

731.  Same  —  Same  —  Same  — 

Cases  justifying  exemp- 
lary damages. 

732.  Same — Same — ^Rule   when 

amount  is  to  be  determin- 
ed upon  an  issue  of  fact. 

733.  Same  —  Same  —  Rule  when 

there  are  several  parties, 
plaintiffs   or   defendants. 

734.  Same — Same — ^When  inter- 

est is  a  principal  demand, 
and  when  an  accessory 
>demand. 
736.  Same  — The  jurisdictional 
amount  not  required  in 
ancillary  suits. 

736.  Jurisdiction  once  vested  Is 

not  ousted  by  subsequent 
events. 

(c)  The  Commox  Law  and  Ekjui- 
ty  jubisdictiox  of  the 
Circuit  Courts  of  the 
United  St.\te.s  Under 
Special  Statutes. 

737.  Suits   at  common   law   by 

the  United  States  or  of- 
ficers thereof. 

738.  Same — Suits    by   receivers 

of  national  banks. 

739.  Same — ^Action    of   djebt   on 

postmaster's  bond. 
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§  740.  Suits  at  law  or  in  equity 
arising  under  the  revenue 
laws. 

741.  Same — ^Revenue    laws    de- 

fined. 

742.  Same— Suit  iik  equity  to  en- 

force internal  revenue 
tax  lien. 

743.  Suits    arising    under    the 

postal  laws. 

744.  Same  —  Suits    to    recover 

money  wrongfully  or 
fraudulently  paid  out  by 
postoffice  department. 

745.  Same — Suits   in   equity   to 

set  aside  fraudulent  con- 
veyances. 

746.  Suits  for  recovery  of  penal- 

ties for  violation  of  laws 
regulating  carriage  of 
passengers  in  merchant 
vessels. 

747.  Condemnation   of  property 

used  in  aid  of  insurrec- 
tion. 

748.  Suits  arising  under  laws  re- 

lating to  slave  trade. 

749.  Suits  by  assignees  of  de- 

bentures. 

750.  Suits  arising  under  the  pat- 

ent laws  of  the  United 
States. ' 

751.  Same — ^Defined. 

752.  Same — Bill  in  equity  to  en- 

Join  infringement 

753.  Same — Same — ^Bill   for  na- 

ked accounting  not  main- 
tainable. 

754.  Same  —  Trespass    on     the 

case  for  infringement. 

755.  Same — Suits  arising  out  of 

contracts  in  relation  to 
patents. 

756.  Same — Suits  to  enjoin  col- 

lection of  taxes  levied  on 
patent  rights. 

757.  Suits    arising    under    the 

copyright  laws  of  the 
United  States. 


§  758.  Same— Jurisdiction  of  dis- 
trict courts  in  suits  to 
recover  penalties. 

759.  Same — Action  of  debt  for 

penalties. 

760.  Suits  by  the  United  States 

or  officers  against  na- 
tional banking  associa- 
tions. 

761.  Suits  by  national  banks  to 

enjoin  the  comptroller  of 
the  currency. 

762.  Suits  for  injuries  done  un- 

der the  revenue  laws  of 
the  United  States. 

763.  Suits  to  enforce  the  right 

of  citizens  to  vote. 

764.  Suits    to   redress    depriva- 

tion of  rights  secured  by 
the  constitution  and  laws 
of  the  United  States. 

765.  Suits  for  injuries  resulting 

from  conspiracies  in  vio- 
lation of  the  "civil  rights"^ 
act. 

766.  Same — Suits    against    per- 

sons having  knowledge  of 
such  conspiracies. 

767.  Suits  by  and  against  trus- 

tees in  bankruptcy. 

768.  Proceedings  by  the  federal 

government  to  condemn 
private  property  for  pub- 
lic use. 

769.  Suits   against  the   govern- 

ment under  "the  Tucker 
act" 

770.  Actions  of  debt  for  penal- 

ties under  laws  prohibit- 
ing importation  of  for- 
eigners under  contract  to 
labor. 

771.  Jurisdiction  of  suits  under 

the  act  to  prevent  un- 
lawful occupancy  of  the 
public  lands. 

772.  Suits    for    partition    when 

United  States  are  one  of 
tenants. 
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§  773.  Seizure  and  destruction  of 
obscene  books,  pictures 
and  other  articles  im- 
ported from  foreign  coun- 
tries in  violation  of  law. 

774.  Suits  in  equity  and  actions 

at  law  arising  under  the 
acts  of  congress,  to  pro- 
tect trade  and  commerce 
against  unlawful  re- 
straints and  monopolies. 

775.  Same — Suits  for  injunction 

can  be  brought  only  by 
the  United  States. 

776.  Same — The  damages  must 

be  recovered  by  direct 
suit  and  not  by  set-off. 

777.  Same — Applies  to  common 

carriers  by  railway  — 
Suits  to  annul  illegal  traf- 
fic arrangements. 


§  778.  Same  —  Same  —  Consolida- 
tion of  capital  stock  of 
competing  lines  in  hold- 
ing company  for  purpose 
of  joint  control — Suit  to 
enjoin. 

779.  Same — Combinations  in  re- 

straint of  trade  among 
states,  in  articles  of  com- 
merce— ^Injunction. 

780.  Suits  under  the  act  to  regu- 

late commerce. 

781.  Same — Rate-making  power 

vested  in  the  commis- 
sion— Suits  to  enjoin  or- 
ders of  commission. 

782.  Jurisdiction    to    naturalize 

aliens  as  citizens  of  the 
United  States. 

783.  No  Jurisdiction  in  original 

mandamus  proceedings. 


(a)  A  Statement  of  Some  General  Principles  Introductory 

TO  This  Chapter. 

§  663.  The  circuit  courts  have  no  appellate  jurisdiction. — 
Under  the  present  arrangement  of  the  federal  judicial  system, 
the  circuit  courts  of  the  United  States  have  and  exercise  no  ap- 
pellate jurisdiction;  they  are  not  appellate  courts,  but  courts 
of  original  jurisdiction  only.  The  original  judiciary  act  and 
subsequent  legislation  vested  the  circuit  courts  with  appellate 
jurisdiction,  with  some  limitations,  over  the  final  judgments  and 
decrees  of  the  district  courts  in  both  civil  ^  and  criminal  *  causes, 
and  which  continued  until  within  recent  years,  but  was  entirely 
taken  away  by  the  fourth  section  of  the  act  establishing  the 
United  States  circuit  courts  of  appeals,  which  provides:  "That 
no  appeal,  whether  by  writ  of  error  or  otherwise,  shall  hereafter 
be  taken  or  allowed  from  any  district  court  to  the  existing  cir- 
cuit courts,  and  no  appellate  jurisdiction  shall  hereafter  be  ex- 


lU.  S.  Stat  at  L.  ch.  20,  sees. 
21.  22.  23,  24,  pp.  73,  79;  2  U.  S. 
Stat,  at  L.  ch.  40,  p.  240;  10  U.  S. 
Stat  at  L,  ch.  80,  p.  163;  13  U.  S. 
Stat  at  L.  ch-  174,  p.  310;  17  U.  S. 
SUt  at  L.  ch.  255,  p.  196;  U.  S. 


Rev.   Stat   sees.   631-636;    4   Fed. 
Slat  Anno.  251-253. 

2  20  U.  S.  Stat  at  L.  ch.  176, 
sees.  1,  2,  3,  p.  354;  4  Fed.  Stat. 
Anno.  254-355. 
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ercised  or  allowed  by  said  existing  circuit  courts,  but  all  appeals 
by  writ  of  error,  or  otherwise,  from  said  district  courts  shall 
only  be  subject  to  review  in  the  supreme  court  of  the  United 
States  or  in  the  circuit  courts  of  appeals  hereby  established,  as 
is  hereinafter  provided,  and  the  review,  by  appeal,  by  writ  of 
error,  or  otherwise,  from  the  existing  circuit  courts  shall  be  had 
only  in  the  supreme  court  of  the  United  States  or  in  the  circuit 
courts  of  appeal  hereby  established  according  to  the  provisions 
of  this  act  regulating  the  same." ' 

§  664.  Same— Exception — ^Review  of  the  decision  of  the 
board  of  general  appraisers  of  merchandise. — There  is  one  ex- 
ception to  the  rule  that  the  circuit  courts  can  exercise  no  ap- 
pellate jurisdiction.  Those  courts  are  vested  with  power  to 
review  and  revise  the  decision  of  the  Board  of  General  apprais- 
ers of  merchandise,  appointed  by  the  president  under  the  rev- 
enue laws;  and  although  the  board  of  appraisers  isi  not,  tech- 
nically, a  court,  and  the  proceedings  for  review  are  not  denom- 
inated by  the  statute  authorizing  them  as  an  appeal,  yet  it  is 
such  in  substance.* 

§  666.  The  circuit  court  the  great  court  of  original  jurisdic- 
tion.— The  circuit  courts  of  the  United  States  are  the  great 
•courts  of  original  jurisdiction  in  the  federal  judicial  system; 
they  are  now,  and  have  been,  ever  since  the  foundation  of  the 
^vemment,  the  federal  courts  of  original  common  law  and 
equity  jurisdiction,  concurrent  with  the  courts  of  the  several 
states,  whether  by  original  institution  or  removal,  in  so  far  as 
that  jurisdiction  has  been  distributed  by  congress ;  they  also  exer- 
cise a  broad  and  extensive  original  jurisdiction,  both  civil  and 
criminal,  exclusive  of  the  state  courts,  and,  in  part,  exclusive  of 
all  other  federal  courts;  and,  in  the  exercise  of  this  great  and 
multiform  jurisdiction,  the  circuit  courts  are  called  on  to  inter- 
pret and  administer  not  only  the  constitution  and  laws  of  the 
United  States,  but  also  the  laws  of  the  several  states,  and  the  prin- 
ciples of  common  law  and  equity  jurisprudence,  and,  in  many  in- 


8  29  U.   S.   Stat,   at  L.  ch.   517,  170  U.  S.  628-637  (42:1170);  U.  S. 

■sec.  4.  p.  826;  4  Fed.  Stat.  Anno.  v.  Passavant,  169' U.  S.  16-26  (42: 

pp.  397,  398.  644) ;  Bank  v.  U.  S.,  175  U.  S.  37- 

*26  TJ.  S.   Stat,  at  L    ch.  407,  40  (44:64);  Rothschild  &  Brother 

sec.  15,  pp.  131,  138;  2  Fed.  Stat  v.  U.  S.,  179  U.  S.  463-471   (45: 

Anno.  pp.  627.  628;  TJ.  S.  v.  Lies,  277). 
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stances,  the  rules  and  principles  of  international  law.'  There 
is  no  court  known  to  the  history  of  jurisprudence  vested  with 
a  more  complex  and  comprehensive  original  jurisdiction,  than 
the  circuit  courts  of  the  United  States. 

§  666.  Extent  of  the  judicial  power — ^A  great  political  prin- 
ciple.— ^The  founders  of  our  government  recognized  and  acted 
in  obedience  to  the  great  political  principle  that,  in  every  well- 
constructed  government,  the  powers  of  the  three  great  depart- 
ments— ^the  legislative,  the  executive  and  the  judicial — are,  and 
of  necessity  must  be,  co-extensive  with  each  other;  and  the  con- 
stitutional provision,  declaring  *'that  the  judicial  power  shall 
extend  to  all  cases  in  law  and  equity,  arising  under  this  con- 
stitution, the  laws  of  the  United  States,  and  treaties  made,  or 
which  shall  be. made,  under  their  authority,"  enables  the  judi- 
cial department  to  receive  jurisdiction  to  the  full  extent  of  the 
constitution,  laws  and  treaties,  whenever  a  case  arising  under 
the  constitution  or  a  law  or  a  treaty  is  submitted  to  the  ap- 
propriate judicial  tribunal  in  the  manner  and  form  prescribed 
by  law;  and  the  jurisdiction  in  such  case  is  not  defeated  be- 
cause it  may  involve  other  questions  depending  upon  the  gen- 
eral principles  of  law.* 


3  1  U.  S.  Stat,  at  L.  eh.  20,  pp. 
73-79;  18  U.  S.  Stat  at  L.  eh.  137, 
pp.  470-473;  25  U.  S.  Stat,  at  L. 
ch.  866,  p.  433;  U.  S.  Rev.  Stat, 
sec.  629.  711,  721;  26  U.  S.  Stat, 
ai  L.  ch.  647,  p.  209;  24  U.  S. 
Stat  at  L.  ch.  104,  p.  379;  25  U.  S. 
Stat  at  L.  ch.  382,  p.  855;  Way- 
man  V.  Southard,  10  Wheat  1-49 
(6:253) ;  Robs  v.  Duval,  13  Pet  60 
( 10:58) ;  Wright  v.  Bales,  2  Black, 
537  (17:265);  Williamson  v.  Suy- 
dam,  6  Wall.  723  (18:967);  Beau- 
regard v.  New  Orleans,  18  How. 
497  (15:469);  St  John  v.  Chew.  12 
Wheat  153  (6:583);  Thatcher  v. 
PoweU,  6  Wheat  119  (5:221); 
Bacon  v.  Insurance  Ck>.,  131  U.  S. 
258  (33:128);  Halstead  v..  Buster, 
140  U.  S.  273  (35:484);  Hanrick 
V.  Patrick,  119  U.  S.  156  (30:396); 
Ridings  V.  Johnson,  128  U.  S.  212 


(32:401);  Warburton  v.  White, 
176  U.  S.  484  (44:555). 

« Cohens  v.  Virginia,  6  Wheat, 
264-448  (5:257);  Osborn  v.  Bank 
of  the  United  States,  9  Wheat 
739-903  (6:204);  Rhode  Island  v, 
Massachusetts,  12  Pet.  657  (9: 
1233, 12G8) ;  Federalist  No.  LXXX. 
In  Cohens  v.  Virginia,  supra. 
Chief  Justice  Marshall,  discussing 
the  principle  stated  in  the  text, 
said: 

"While  weighing  arguments 
drawn  from  the  nature  of  govern- 
ment, and  from  the  general  spirit 
of  an  instrument,  and  urged  for 
the  purpose  of  narrowing  the 
construction  which  the  words  of 
the  instrument  seem  to  require, 
it  is  proper  to  place  in  the  oppo- 
site scale  those  principles,  drawn 
from  the  same  sources,  which  go 
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§  657.  Same — A  new  political  principle  established  by  the 
constitution. — The  federal  constitution,  in  defining  the  extent 
and  limits  of  the  judicial  power  of  the  general  government,  ex- 
ceeded the  limits  of  the  old  political  principle  which  requires 


to  sustain  the  words  in  their  fuU 
operation  and  natural  import 
One  of  these,  which  has  been 
pressed  with  great  force  by  the 
counsel  for  the  plaintiffs  in  error, 
is,  that  the  judicial  power  of 
every  well  constituted  govern- 
ment must  be  co-extensive  with 
the  legislative,  and  must  be  cap- 
able of  deciding  every  judicial 
•question  which  grows  out  of  the 
constitution  and  laws. 

"If  any  proposition  may  be  con- 
sidered a  political  axiom,  this, 
we  think,  may  be  so  considered. 
In  reasoning  upon  it  as  an  ab-* 
stract  question,  there  would, 
probably,  exist  no  contrariety  of 
opinion  respecting  it.  Every  ar- 
gument, proving  the  necessity  of 
the  department,  proves  also  the 
propriety  of  giving  this  extent  to 
it  We  do  not  mean  to  say,  that 
the  jurisdiction  of  the  courts  of 
the  Union  should  be  construed  to 
be  co-extensive  with  the  legisla- 
tive, merely  because  It  is  fit  that 
it  should  be  so;  but  we  mean  to 
say  that,  this  fitness  furnishes  an 
argument  in  construing  the  con- 
stitution which  ought  never  to  be 
overlooked,  and  which  is  most 
especially  entitled  to  considera- 
tion, when  we  are  inquiring, 
whether  the  words  of  the  instru- 
ment which  purport  to  establish 
this  principle,  shall  be  contracted 
for  the  purpose  of  destroying  it." 

In  Osbom  v.  Bank,  supra,  the 
chief  justice,  discussing  the  con- 
stitutionality of  the  clause  in  the 
act  incorporating  the  bank,  au- 
thorizing it  to  sue  in  the  federal 


courts,  states  the  doctrine  as  fol- 
lows: 

"In  support  of  this  clause,  it  is 
said  that  the  legislative,  execu- 
tive, and  judicial  powers  of  every 
well-constructed  government,  are 
co-extensive  with  each  other;  that 
is,  they  are  potentially  co-exten- 
sive. The  executive  department 
may  constitutionally  execute  every 
law  which  the  legislature  may 
constitutionally  make,  and  the 
judicial  department  may  receive 
from  the  legislature  the  power  of 
construing  every  such  law.  All 
governments  which  are  not  ex- 
tremely defective  In  their  organ- 
ization, must  possess,  within 
themselves,  the  means  of  ex- 
pounding, as  well  as  enforcing, 
their  own  laws.  If  we  examine 
the  constitution  of  the  United 
States,  we  find  that  its  framers 
kept  this  great  political  principle 
in  view.  The  second  article  vests 
the  whole  executive  power  In  the 
president;  and  the  third  article 
declares,  'that  the  judicial  power 
shall  extend  to  all  cases  in  law 
and  equity,  arising  under  this 
constitution,  the  laws  of  the 
United  States,  and  treaties  made, 
or  which  shall  be  made,  under 
their  authority.* 

'This  clause  enables  the  judi- 
cial department  to  receive  juris- 
diction to  the  full  extent  of  the 
constitution,  laws,  and  treaties  of 
the  United  States,  when  any 
question  respecting  them  shall  as- 
sume such  a  form  that  the  judi- 
cial power  is  capable  of  acting 
on  it.     The  power  is  capable  of 
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the  legislative,  executive  and  judicial  powers  to  be  co-extensive 
with  each  other,  and  embraced  large  classes  of  cases  determi- 
nable by  the  character  of  the  parties,  not  arising  under  the  con- 
stitution, laws,  or  treaties  of  the  United  States,  but  arising 
under  the  local  laws  of  the  several  states,  or  under  the  general 
principles  of  the  common  law,  or  equity  jurisprudence,  and  in- 
volving no  federal  question.  Inasmuch  as  the  formation  of  a 
more  perfect  union,  the  establishment  of  justice,  and  the  in- 
suring of  domestic  tranquility  were  among  the  chief  objects  of 
the  constitution,  and  local  jealousies  and  prejudices  were  exist- 
ing evils  to  be  overcome  in  the  attainment  of  those  great  ends, 
it  was  provided  in  that  instrument  that  *'full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records,  and  judi- 
cial proceedings  of  every  other  state,"  ^  and  that  **the  citizens 
of  each  state  shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  in  the  several  states,"*  and  the  judicial  power  of 
the  general  government  was  extended  to  controversies  to  which 
the  United  States  shall  be  a  party,  between  two  or  more  states, 
between  citizens  of  different  states,  between  citizens  of  the  same 
state  claiming  lands  under  grants  of  different  states,  and  be- 
tween citizens  of  a  state  and  foreign  states,  citizens,  or  sub- 
jects.* This  extension  of  the  judicial  power  beyond  the  limits 
of  the  axiom  of  the  old  political  systems  was  deemed  necessary 
for  the  harmonious  operation  of  the  new  government  to  be  es- 
tablished.^^ 

§  658.  Distinction  between  judicial  power  and  jurisdiction. 
There  is  a  clear  and  radical  distinction  between  judicial  power 
and  jurisdiction.  Judicial  power  is  a  sovereign  power,  inherent 
in  all  nations,  and  co-ordinate  and  co-extensive  with  the  legis- 


acting  only  when  the  subject  is 
submitted  to  it  by  a  party  who 
asserts  his  right  in  the  form  pre- 
scribed by  law.  It  then  becomes 
a  case,  and  the  constitution  de- 
clares that  the  judicial  power 
shall  extend  to  all  cases  arising 
under  the  constitution,  laws  and 
treaties  of  the  United  States." 

In  the  Federalist  it  is  said:  "If 
there  are  such  things  as  political 
axioms,  the  propriety  of  the  ju- 
dicial power  of  a  government  be- 


ing co-extensive  with  its  legisla-' 
tive  power,  may  be  ranked  among 
the  number.  The  mere  necessity 
of  uniformity  in  the  interpreta- 
tion of  the  national  laws,  decides 
the  question."    No.  LXXX. 

7U.  S.  CJonst.  art.  IV,  sec.  1. 

8U.  S.  Const,  art.  IV,  sec.  2. 

•  IT.  S.  Const,  art  III,  sec.  2; 
XI  art.  of  Amdt.;  Federalist  Nos. 
LXXX,  LXXXII. 

10  Federalist  No.  LXXX. 
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la  live  and  executive  powers;  jurisdiction  is  the  authority  vested 
by  law  in  a  judicial  tribunal  to  exercise  judicial  power  in  par- 
ticular classes  of  cases.  The  judicial  power  of  the  United  States 
is  that  sovereign  power,  not  inherent  in  them,  but  delegated  to 
them  in  the  federal  constitution,  by  which  they  are  able  to  hear 
and  determine  causes  and  render  and  execute  judgments,  be- 
tween parties,  in  the  classes  of  cases  enumerated  in  that  instru- 
ment; and  the  jurisdiction  of  the  courts  of  the  United  States 
is  the  authority  vested  in  them,  respectively,  by  the  constitu- 
tion and  laws,  to  exercise  judicial  power,  original  or  appellate, 
in  the  classes  of  cases  committed  to  them,  each,  respectively. 
The  power  is  a  sovereign  power,  but  the  courts  are  ntft  sover- 
eign; they  are  merely  the  agents  and  organs  of  sovereignty, 
through  which  the  judicial  power  is  exercised.  The  supreme 
court  w^as  created  by  and  derives  its  jurisdiction  directly  from 
the  constitution.  The  other  courts  of  the  system  were  estab- 
lished by  the  congress,  pursuant  to  the  constitution,  and  receive 
their  jurisdiction  mediately  from  that  instrument.^^ 

§  669.  Jurisdicti'on  defined. — ^The  jurisdiction  of  a  court  is 
its  authority  to  hear  and  determine  a  case  between  parties,  and 
to  render  a  judgment  or  decree  and  to  execute  it." 

§  660.  Same — Oontinues  until  the  judgment  is  satisfied. — 
Execution. — ^The  jurisdiction  of  a  court  is  not  exhausted  by 
the  rendition  of  judgment,  but  continues  until  that  judgment 
shall  be  satisfied ;  and  the  fourteenth  section  of  the  original  ju- 
diciary act  which  gives  the  courts  of  the  United  States  power 
to  issue  all  writs  *' which  may  be  necessary  to  the  exercise  of 
their  respective  jurisdictions*'  vests  those  courts,  respectively, 
with  power  to  issue  executions  on  their  judgments." 


n  Cohens  v.  Virginia,  6  Wheat 
2C4  (5:257);  Osbom  v.  Bank,  9 
Wheat  739  (G:204);  Wayman  v. 
Southard,  10  Wheat.  1-49  (6:253); 
Martin  y.  Hunter's  Lessees,  1 
Wheat  304  (4:97);  Sheldon  v. 
Sill,  8  How.  441  (12:1147);  Tur- 
ner  v.  Bank,  4  Dall.  10  (1:718); 
Cary  v.  Curtis,  3  How.  236  (11: 
576);  Grover  Co.  v.  Florence  Co., 
18  Wall.  553-587  (21:914);  Rhode 
Island  V.  Massachusetts,  12  Pet. 


657  (9:1233);  Federalist  Nos. 
LXXX,  LXXXI,  LXXXII. 

12  U.  S.  V.  Arredando,  6  Pet 
681  (8:547);  Rhode  Island  v.  Mas- 
sachusetts, 12  Pet  657  (9:1233); 
Wayman  v.  Southard,  10  Wheat  1- 
49  (6:253) ;  Slater  v.  Mexican  Cent 
R.  Co.,  194  U.  S.  120-135  (48:900). 

18  Wayman  v.  Southard,  10 
Wheat  1-49  (6: 253) ;  Knox  County 
y.  Aspinwall,  24  How.  376,  386 
(16:735);   United  States  y.  John- 
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§  661  Power  to  uuiue  writs  necessary  for  the  exercise  of 
jnrisdictioii. — ^The  fourteenth  section  of  the  original  judiciary 
act,  which  is  still  in  force,  invested  the  supreme  court  and  the 
circuit  and  district  courts  with  jwwer  to  issue  writs  of  scire 
faciasy  and  all  other  writs  not  specially  provided  for  by  statute^ 
which  may  be  necessary  for  the  exercise  of  their  respective  ju- 
risdictions, and  agreeable  to  the  principles  and  usages  of  law.^* 
This  statute  was  enacted  under  and  by  virtue  of  the  constitu- 
tional provision  giving  to  congress  the  'povfer  to  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  into  execution 
all  the  powers  vested  by  that  instrument  in  the  government  of 
the  United  States,  or  in  any  department  or  officer  thereof;  and 
the  authority  given  to  the  courts  by  the  statute  under  consid- 
eration is  not  limited  to  the  issuance  of  original  or  mesne  pro- 
cess or  process  anterior  to  final  judgment,  but  authorizes  the 
issuance  of  all  such  writs  after  final  judgment  as  may  be  neces- 
sary  and  appropriate  to  the  beneficial  exercise  of  the  jurisdic- 
tion of  the  courts,  and  to  render  their  judgments  effectual.^* 
The  words,  *^ agreeable  to  the  principles  and  usages  of  law," 
contained  in  the  statute,  embraced  not  only  such  writs  as  were 
sanctioned  by  the  principles  and  usages  of  the  common  law, 
but  also  such  writs  as  were,  at  the  time  of  the  passage  of  the 
act,  in  use  in  the  state  courts  and  not  conformable  to  the  com- 
mon-law writs.^*  Under  this  statute,  it  is  well  established  that 
a  circuit  couit  may  issue  a  writ  of  mandamus  to  compel  the 
officers  of  a  county,  city,  or  town,  to  levy  a  tax  to  pay  and  sat- 
isfy a  judgment  previously  rendered  against  it  in  such  court ^^ 


son,  6  WaU.  198  (18:777);  Bank 
Y.  Stevens,  169  U.  S.  432-465  (42: 
807);  Bank  v.  Halstead,  10 
Wheat  61  (6:264>;  4  Fed.  Stat 
Anno.  498-506. 

i«  1  U.  8.  Stat  at  L*.  eh.  20,  sec 
14,  pp.  73-79;  IT.  S.  Rev.  Stat  sea 
716;  4  Fed.  Stat  Anno.  498-606. 

lowayman  r.  Southard,  IQ 
Wheat  1-49  (6:253);  Bank  v. Hal- 
stead,  10  Wheat  51  (6:264). 

i«Bank  v.  Halstead,  10  Wheat 
51  (6:264). 

IT  Knox  Coimty  v.  Asplnwall,  24 
How.    884     (16:788);     Rlggs    V. 
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Johnson  County,  6  Wall.  187  (18: 
733) ;  Supervisors  v.  United  States, 
9  Wall.  415-419  (19:732) ;  Mayor  v. 
Lord,  9  Wall.  409-414  (19:704); 
United  States  v.  Quincy,  4  Wall. 
431,  435  (18:403);  Walkley  v.  Mus- 
catine, 6  Wall.  481^84  (18:930); 
'  Supervisors  v.  United  States,  4 
Wall.  435-447  (18:419);  CThanute 
V.  Trader,  132  U.  S.  21(^214  (33: 
345);  United  States  v.  Knox 
County,  122  U.  S.  306-320  (30: 
1152);  United  States  v.  Lee  Coun^ 
ty,  6  Wall.  210-213  (18:781); 
Memphis  v.  Brown,  97  U.  S.  300^ 
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§  662.  Same— Writs  of  injunction  in  aid  of  jurisdiction.— 

Notwithstanding  the  statutory  inhibition  that  "the  writ  of  in- 
junction shall  not  be  granted  by  any  court  of  the  United  States 
to  stay  proceedings  in  any  court  of  a  state,  except  in  cases  where 
such  injunction  may  be  authorized  by  any  law  relating  to  pro- 
ceedings in  bankruptcy,"^*  yet,  nevertheless,  when  a  circuit 
court  of  the  United  States  has  acquired  jurisdiction  over  a 
cause,  either  by  its  having  been  originally  instituted  in  it,  or 
removed  to  it  from  a  state  court,  such  circuit  court  may  issue 
writs  of  injunction,  including  writs  to  stay  proceedings  in 
state  courts,  in  aid  of  and  to  protect  its  own  jurisdiction,  and 
to  enforce  its  own  orders,  judgments  and  decrees,  and  may  re- 
strain all  proceedings  in  a  state  court  which  would  have  the 
effect  of  defeating  or  impairing  its  own  jurisdiction.^* 

§  663.  The  jurisdiction  of  the  circuit  courts  defined  by  fed- 
eral legislation. — ^The  circuit  courts  have  been  created  and 
their  jurisdiction  conferred  and  defined  by  federal  legislation, 
pursuant  to  a  constitutional. grant  of  power;  and  to  this  legis- 
lation alone  we  must  look  for  an  enumeration  of  the  classes  of 
controversies  of  which  they  have  been  given  cognizance.  It  is 
true  that  the  entire  mass  of  judicial  power  vested  in  the  federal 


(24:924);  Galena  v.  Amy,  5  Wall. 
705  (18:560);  Butz  v.  Muscatine, 
8  WaU.  575  (19:490);  Rees  v.  Wa- 
tertown,  19  WaH.  107  (22:72); 
Heine  v.  Levee  Com'rs,  19  Wall. 
655  (22:223);  East  St.  Louis  v. 
United  States,  120  U.  S.  600  (30: 
798). 

18  U.  S.  Rev.  Stat  sec.  720;  4 
Fed.  Stat  Anno.  p.  509;  1  IT.  S. 
Stat  at  L.  eh.  22,  sec.  5,  pp.  334, 
335. 

19  Julian  V.  Central  Trust  CJo., 
193  U.  S.  93-114  (48:629);  Sharon 
y.  Terry,  36  Fed.  R.  365,  1  L.  R. 
A.  572;  Fest  v.  Union  Pac.  R.  Co., 
10  Blatch.  520,  Fed.  Cas.  4,830; 
French  v.  Hay,  22  Wall.  250  (22: 
587) ;  Dietzsch  v.  Huidekoper,  103 
U.  S.  494  (26:497);  Wagner  v. 
Drake,  31  Fed.  R.  851;  Hamilton 
V.  Walsh,  23  Fed.  R.  420;  Gamer 


V.  Second  Nat  Bank,  67  Fed.  R. 
833 ;  President  of  Bowdoin  College 
V.  Meritt,  59  Fed.  R.  6;  Helnsley 
V.  Myers,  45  Fed.  R.  283;  Fidelity 
Ins.  Trust  and  Safe  Deposit  O). 
V.  Norfolk  &  W.  R.  Co.,  88  Fed.  R. 
815-821;  Terre  Haute  &  L  R.  Co. 
V.  Peoria  &  P.  U.  R  Co.,  82  Fed. 
R.  943;  Trust  Co.  v.  Railway  Co.. 
109  Fed.  R.  3;  Railway  Co.  v. 
Scott,  13  Fed.  R.  795;  Stewart  v. 
Wisconsin  Cent  R.  Co.,  117  Fed. 
R.  782;  Trust  Co.  v.  Railway  Co., 
59  Fed.  R.  385;  State  Trust  Co. 
V.  Kansas  City  R.  Co.,  110  Fed. 
R.  10;  Gamer  v.  Bank,  67  Fed.  R. 
833;  Baltimore  R.  Co.  v.  Ford,  35 
Fed.  R.  170;  Freshman  v.  Insur- 
ance Co.,  41  Fed.  R.  449;  Abeel 
v.  Culberson,  56  Fed.  R.  329;  I 
Bates,  Fed.  E}q.  Proc.  sec.  541; 
4  Fed.  Stat  Anno.  pp.  510-512. 
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govermnent  has  its  origin  in  the  constitution;  but  the  duty  of 
creating  the  inferior  courts,  organizing  the  judicial  system, 
and  distributing  the  jurisdiction,  was  confided  by  that  instru- 
ment to  congress  f^  and  the  circuit  courts,  having  been  ordained 
and  established,  and  their  jurisdiction  defined,  the  judicial 
power  as  defined  in  the  constitution  became  operative  through 
them  to  its  full  extent  over  the  subjects  of  jurisdiction  confided 
to  them.'^ 

§  664.  Same— Four  great  federal  judiciary  acts.— :Since  the 
establishment  of  the  federal  government,  there  have  been  en- 
acted, by  congress,  four  great  federal  judiciary  acts,  affecting 
the  organization  of  the  federal  judiciary,  and  distributing  the 
judicial  power  of  the  government  and  defining  the  jurisdiction 
of  the  several  courts  of  the  system;  and  to  these  acts  and  their 
various  amendments,  together  with  a  large  number  of  special 
statutory  enactments,  we  must  look  for  a  statement  and  enum- 
eration of  the  various  classes  of  cases  of  which  the  circuit  courts 
have  jurisdiction." 

§  666.  The  jurisdiction  of  the  circuit  courts  is  either  con- 
current or  exclusive. — ^The  jurisdiction  of  the  circuit  courts  of 
the  United  States  in  civil  causes  is  either  (1)  concurrent  with 
the  courts  of  the  several  states  or  (2)  exclusive  of  the  state 
courts;  and  that  part  of  its  jurisdiction  which  is  exclusive  of 
the  state  courts  is  either  (1)  concurrent  with  the  United  States 
district  courts,  or  (2)  exclusive  of  such  courts.^* 

§  666.  Object  and  ptirposes  of  this  chapter. — The  object  and 
purposes  of  this  chapter  are,  to  state  in  concise  form,  (1)  the 
common  law  and  equity  jurisdiction  of  the  circuit  courts  of  the 
United  States  concurrent  with  the  courts  of  the  several  states, 
and  (2)  the  common  law  and  equity  jurisdiction  of  the  circuit 
courts  exclusive  of  the  state  courts,  and  (3)  to  show  in  what 


20  Carey  v.  Curtis,  3  How.  236 
(11:576);  Turner  v.  Bank,  4  Dall. 
10  (1:718);  Sheldon  y.  Sill,  8 
How.  441  (12:1147);  Grover  Co. 
V.  Florence  Co.,  18  Wall.  553-587 
(21:914). 

siOsbom  V.  Bank,  9  Wheat. 
739  (6:204). 

'22 1  U.  S.  Stat,  at  L.  ch.  20,  pp. 
-73-79;  18  U.  S.  Stat  at  L.  ch.  137, 


pp.  470-473;  25  U.  S.  Stat,  at  L. 
ch.  866,  pp.  433,  434;  26  U.  S. 
Stat,  at  L.  ch.  517,  pp.  826-828; 
U.  S.  Rev.  Stat.  sees.  629,  711;  4 
Fed.  Stat.  Anno.  pp.  245-397;  1  U. 
S.  Comp.  Stat  1901,  pp.  501-517, 
577,  578. 

23  See  statutes  cited  in  sectloD 
next  preceding. 
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particuIaiB  the  common  law  and  equity  jurisdiction  of  the  cir- 
cuit courts  is  concurrent  with  and  in  what  particulars  it  is. 
exclusive  of  the  United  States  district  courts. 

§  667.  Same — ^The  word  "concurrent"— Its  broad  signifi- 
cance in  the  federal  judiciary  acts. — The  word  ''concurrent/* 
used  in  the  federal  judiciary  acts,  is  a  word  of  very  broad  and 
comprehensive  meaning;  it  derives  its  peculiar  force  from  the 
circumstance  that  it  was  selected  by  congress  at  its  first  session 
under  the  constitution,  and  has  been  adhered  to  ever  since,  in 
the  enactment  of  statutes  distributing  the  judicial  power  of  the 
government,  as  the  word  apposite  to  an  accurate  expression  of 
the  true  limits  of  that  judicial  power,  in  its  application  to  cases 
at  law  and  in  equity;  and  it  has,  by  long  legislative  usage  and 
frequent  judicial  construction,  acquired  a  permanent  place  in 
the  language  of  federal  law  and  jurisprudence,  and  is  of  con- 
stantly recurring  importance  in  determining  the  limits  of  the 
original  jurisdiction  of  the  circuit  courts  of  the  United  States, 
and  especially  in  suits  affecting  personal  and  property  rights 
of  parties  arising  under  state  legislation. 

The  judicial  power  of  the  United  States,  which,  by  the  very 
words  of  the  constitution,  extends  ''to  all  cases  in  law  and 
equity''  of  the  classes  in  that  instrument  enumerated,  is  not 
limited  to  suits  which  the  common  law  recognized  among  its 
old  and  settled  proceedings,  nor  to  suits  upon  causes  of  action 
originating  in  the  common  law,  nor  to  suits  in  equity  recognized 
among  the  old  and  settled  equitable  remedies  based  upon  the 
general  principles  of  equity  jurisprudence,  nor  to  cases  in  law 
and  equity  arising  under  the  constitution,  laws  and  treaties  of 
the  United  States,  but  it  extends  also  to  new  causes  of  action, 
either  legal  or  equitable,  created  by  the  statutes  of  the  several 
states;  and  whenever,  by  virtue  of  a  state  statute,  the  courts 
of  law  and  equity  of  that  state  are  vested  with  jurisdiction  of 
a  suit  between  parties  plaintiff  and  defendant,  founded  on  a 
right  created  by  the  state  statute,  which  involves  any  property 
oi*  claim  of  the  parties  capable  of  pecuniary  estimation,  and 
which  is  the  subject  of  the  litigation,  and  the  respective  claims 
of  the  parties  to  which  may  be  presented  by  pleadings  for  judi- 
cial determination,  the  federal  courts,  sitting  in  the  state  where 
such  statute  ^exists,  are,  by  fhe  federal  judiciary  acts,  vested 
with  jurisdiction,  concurrent  with  the  courts  of  the  state,  over 
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such  suits,  between  proper  parties  and  involving  the  requisite 
jurisdictional  amount  or  value.  The  constitutional  provision  ex- 
tending the  judicial  power  of  the  general  government  to  con- 
troversies between  citizens  of  different  states  had  its  origin  in 
the  conviction  of  the  founders  of  the  government,  that  state  at- 
tachments and  state  and  local  prejudices  might  injuriously  af- 
fect the  regular  administration  of  justice  in  the  state  courts, 
when  the  opposing  parties  should  be  citizens  of  different  states, 
and  that  adequate  protection  against  such  influences  would  be 
secured  by  allowing  to  the  plaintiff  an  election  of  courts  before 
suit,  and  when  the  suit  is  brought  in  the  state  court,  a  like  elec- 
tion afterward,  by  the  defendant  by  removal;  but  this  protec- 
tion against  injustice  resulting  from  state  attachments  and  local 
prejudice  could  not  be  fully  secured,  unless  congress  should 
have  the  power  to  invest  the  federal  courts  with  jurisdiction 
commensurate  with  the  jurisdiction  of  the  courts  of  the  several 
states  in  all  suits  of  a  legal  or  equitable  nature,  between  citizens 
of  different  states,  although  the  right  or  cause  of  action  may  be 
created  by  state  statute.  If  state  legislation  could  create  new 
legal  and  equitable  rights,  and  exclude  the  federal  courts  from 
all  participation  in  their  enforcement,  then  the  wise  and  judi- 
cious policy  of  the  constitution  in  this  respect  could  and  would 
be  defeated  by  state  action;  and  the  legislative  department  of 
the  government,  pursuant  to  the  constitution  and  in  execution 
of  the  power  conferred  by  it,  by  the  use  of  the  word  ''concur- 
rent" in  the  judiciary  acts,  intended  to,  and  did  vest  in  the  cir- 
cuit courts  a  jurisdiction  co-extensive  with  the  jurisdiction  of 
the  courts  of  the  several  states,  in  all  suits  of  a  legal  or  equit- 

• 

able  nature,  without  regard  to  the  source  of  the  cause  of  action, 
between  citizens  of  different  states,  whenever  the  matter  in  dis- 
pute is  of  the  statutory  sum  or  value;  and  it  is  now  definitely 
settled  that,  whenever  a  general  rule  as  to  property  or  personal 
rights,  or  injuries  to  either,  is  established  by  state  legislation, 
its  enforcement  by  the  federal  courts  in  a  case  between  proper 
parties  and  involving  the  requisite  sum  or  value  is  a  matter  of 
course,  and  the  jurisdiction  of  those  courts  in  such  cases,  can- 
not be  limited  by  state  action.** 

M  Gains  V.  Fuentes,  92  U.  S.  10-     v.  Myers,  116  U.  S.  1-25  (29:325); 
26  (23:524);  Union  Pac.  Ry.  Co.     Chicago  ft  North  western  Ry.  Co. 
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(6)  The  Common  Law  and  Equity  Jurisdiction  op  the  Cir- 
cuit Courts  op  the  United  States  Concurrent  with 
THE  Courts  op  the  Several  States. 

§  668.  Jurisdiction  of  suits  arising  under  the  constitution, 
laws  and  treaties  of  the  United  States. — The  circuit  courts  of 
the  United  States  are  vested  with  original  jurisdiction,  con- 
current with  the  courts  of  the  several  states,  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity,  where  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or 
value  of  two  thousand  dollars,  and  arising  under  the  constitu- 
tion or  laws  of  the  United  States,  or  treaties  made,  or  which 
shall  be  made,  under  their  authority,  without  regard  to  the 
citizenship  of  the  parties.^* 


V.  Whltton,  13  WaU.  270-291  (20: 
571);  Boom  Co.  v.  Patterson,  98 
U.  S.  403-410  (25:206);  Parsons 
V.  Bedford,  3  Pet.  433  (7:732); 
Brlsenden  v.  Chamberlain,  53 
Fed.  R.  309;  Keith  v.  Rocking- 
ham, 2  Fed.  R.  834;  Marden  v. 
Star,  107  Fed.  R.  199;  Gk)rdon  v. 
Longest,  16  Pet.  97-103  (10:900); 
Dennlck  v.  Central  R.  Co.,  103  U. 
S.  11-21  (26:439);  Farrell  v. 
O'Brien,  199  U.  S.  89-119. 

26  25  U.  S.  Stat,  at  L.  ch.  866, 
sec.  1,  p.  433;  Patton  v.  Brady. 
184  U.  S.  608-624  (46:713);  How- 
ard V.  United  States,  184  U.  S.  676- 
C94  (46:754);  Anten  v.  Bank,  174 
U.  S.  125-149  (43:920);  Bachrack 
V.  Norton,  132  U.  S.  337  (33:377); 
Felbleman  v.  Packard,  109  U.  S. 
421-426  (27:984);  Bock  v.  Per- 
kins, 139  U.  S.  628-641  (35:314); 
Sonnenthell  v.  Brewing  Co.,  172 
U.  S.  401-416  (43:492);  Northern 
Pac.  Ry.  Co.  v.  Soderberg.  188  U. 
S.  526-537  (47:575);  Doolan  v. 
Carr,  125  U.  S.  618-642  (31:844); 
Spokane  Falls  &  N.  R.  Co.  v. 
Zlegler,  167  U.  S.  65-75  (42:79); 
Cook  V.  Avery,  147  U.  S.  375-386 


(37:209);  C^immlngs  v.  Chicago, 
188  V.  S.  410-431  (47:525);  Holt 
V.  Indiana  Mfg.  Co.,  176  U.  S.  68- 
73  (44:374) ;  United  States  v.  Say- 
ward,  160  U.  S.  493  (40:508) ;  Vlcks- 
burg  Waterworks  Co.  v.  Vicksburg, 
185  U.  S.  65-83  (46:808);  Swofford 
V.  Templeton,  185  U.  S.  487-494 
(46:1005). 

The  Judiciary  act  of  March  3, 
1875,  was  the  first  to  invest  the 
circuit  courts  of  the  United  States 
with  jurisdiction  of  suits  of  a  civil 
nature,  at  common  law  or  in  equity 
arising  under  the  constitution, 
laws  and  treaties  of  the  United 
States;  and  the  second  section  of 
that  act  is  precisely  the  same  as 
the  second  section  of  the  Judi- 
ciary act  of  March  3,  1887,  as  cor- 
rected by  the  act  of  Aug.  13,  1888, 
except  that  the  Jurisdictional 
amount  required  In  the  former 
was  $500,  while  in  the  latter  It  Is 
$2,000.  See  18  U.  S.'Stat.  at  L. 
ch.  137,  sec.  1,  pp.  470-473;  25 
U.  S.  Stat,  at  L.  ch.  866.  sec.  1, 
p.  433;  Tennessee  v.  Union  & 
Planters'  Bank,  152  U.  S.  454-472, 
Law.  Ed.  38,  p.  511-513. 
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§  669.  Same — ^Defined. — ^A  suit  arising  under  the  constitu- 
tion or  a  law  or  a  treaty  of  the  United  States,  within  the  mean- 
ing of  the  federal  statutes  defining  the  original  jurisdiction  of 
the  circuit  courts  of  the  United  States  concurrent  with  the 
courts  of  the  several  states,  is  a  suit  of  a  civil  nature  at  common 
law  or  in  equity,  in  which  the  plaintiff,  in  the  statement  of 
his  cause  of  action,  in  his  declaration,  bill,  or  complaint,  by 
the  averment  of  facts,  in  legal  and  logical  form,  such  as  is 


The  case  of  Osbom  y.  The  Bank 
of  the  United  States  (9  Wheat 
739)  was  brought  In  a  circuit 
court  of  the  United  States,  under 
a  provision  of  the  act  of  congress 
creating  the  Bank,  authorizing  the 
Bank  "to  sue  and  be  sued,  plead 
and  be  impleaded,  answer  and  be 
answered,  defend  and  be  de- 
fended, in  all  state  courts  having 
competent  jurisdiction,  and  in  any 
circuit  court  of  the  United 
States."  It  was  contended  by 
counsel  in  that  case,  that  it  was 
not  competent,  under  the  consti- 
tution, for  congress  to  vest  such 
jurisdiction  in  the  circuit  courts; 
but  that  contention  was  overruled, 
Mr.  Justice  Johnson  dissenting. 
In  delivering  the  opinion  of  the 
court,  and  vindicating  the  power 
of  congress  to  vest  In  the  circuit 
courts  original  jurisdiction  of 
cases  arising  under  the  constitu- 
tion. Chief  Justice  Marshall  said: 

"In  those  cases  in  which  orig- 
inal jurisdiction  is  given  to  the 
supreme  court,  the  judicial  power 
of  the  United  States  cannot  be 
exercised  in  its  appellate  form. 
In  every  other  case,  the  power  is 
to  be  exercised  in  Its  original  or 
appellate  form,  or  both,  as  the 
wisdom  of  congress  may  direct. 
With  the  exception  of  these  cas- 
es, in  which  original  jurisdiction 


Is  given  to  this  court,  there  is 
none  to  which  the  judicial  power 
extends,  from  which  the  original 
jurisdiction  of  the  Inferior  courts 
is  excluded  by  the  constitution. 
Original  jurisdiction,  so  far  as  the 
constitution  gives  a  rule.  Is  co- 
extensive with  the  judicial  power. 
We  find,  in  the  constitution,  no 
prohibition  to  its  exercise,  in 
every  case  in  which  the  judicial 
power  can  be  exercised.  It  would 
be  a  very  bold  construction  to  say 
that  this  power  could  be  applied 
in  Its  appellate  form  only,  to  the 
most  important  class  of  cases  to 
which  it  Is  applicable.  The  con- 
stitution establishes  the  supreme 
court,  and  defines  its  jurisdiction. 
It  enumerates  cases  in  which  its 
jurisdiction  Is  original  and  ex- 
clusive; and  then  defines  that 
which  is  appellate,  but  does  not 
Insinuate  that  in  any  such  case 
the  power  cannot  be  exercised  in 
its  original  form  by  courts  of  orig- 
inal jurisdiction.  It  is  not  insin- 
uated that  the  judicial  power,  in 
cases  depending  on  the  character 
of  the  cause,  cannot  be  exercised 
in  the  first  instance,  in  the  courts 
of  the  Union,  but  must  first  be 
exercised  in  the  tribunals  of  the 
state;  tribunals  over  which  the 
government  of  the  Union  has  no 
adequate  control,  and  which  may 
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required  by  good  pleading,  sets  up  and  claims  a  title,  right, 
privilege,  or  immunity,  under  the  constitution  or  a  law  or  a 
treaty  of  the  United  States,  the  correct  judicial  determination  of 
which  depends  upon  the  application  and  construction  of  the 
constitution  or  law  or  treaty,  and  which  will  be  defeated  by  one 
construction  and  will  be  sustained  by  the  opposite  construc- 
tion." 

§  670.  Same — Same — Cause  of  action  must  depend  on  con- 
struction and  application  of  the  constitution,  law,  or  treaty. — 
In  this  class  of  cases,  it  is  necessary  to  the  exercise  of  original 
jurisdiction  by  the  circuit  courts,  that  plaintiff's  cause  of  action 
should  depend  upon  the  construction  and  application  of  the 
constitution  or  a  law  or  a  treaty  of  the  United  States.*^ 


be  closed  to  any  claim  asserted 
under  a  law  of  the  United  States. 
We  perceive,  then,  no  ground  on 
which  the  proposition  can  be 
maintained,  that  congress  is  in- 
capable of  giving  the  circuit  courts 
original  jurisdiction,  in  any  case 
to  which  the  appellate  jurisdic- 
tion extends." 

2«  Tennessee  v.  Union  ft  Plant- 
ers Bank,  152  U.  S.  454-472  (88: 
611);  Metcalf  v.  Watertown,  128 
U.  S.  58&-590  (32:543);  Cable  Co. 
V.  Alabama,  155  U.  S.  482-488 
(39:231);  Hanford  v.  Davies,  163 
U.  S.  273-280  (41:157);  Railroad 
Co.  V.  Steele,  167  U.  S.  659-664 
(42:315);  Railway  Co.  v.  Lewis, 
173  U.  S.  457-460  (43:766);  Min- 
ing Co.  V.  Turck,  150  U.  S.  188- 
144  (37:1030);  Arkansas  v.  Kan- 
sas &  T.  CoBl  Co.,  183  U.  S.  185- 
191  (46:144);  Blackburn  v.  Min- 
ing Co.,  175  U.  S.  571-588  (44: 
276) ;  Mining  Co.  v.  Rutter,  177  U. 
S.  505-514  (44:864);  Filhiol  v. 
Maurice,  185  U.  S.  108-111  (46. 
827);  Devine  v.  Los  Angeles,  202 
U.  8.  313-339    (50:1046);   Boston 


Mining  Co.  v.  Montana  Ore  Ck)., 
188  U.  632-645  (47:626);  Joy  v. 
St  Louis,  201  U.  S.  332-343  (50: 
776);  Catholic  Missions  v.  Mis- 
soula 0)unty,  200  U.  S.  118-130 
(50:398);  Arbucker  v.  Blackburn, 
191  U.  S.  405-415  (48:239);  De- 
fiance Water  Co.  v.  Defiance,  191 
U.  8.  184-195  (48:140);  Spencer 
V.  Duplan  Silk  Co.,  191  U.  S. 
526-532  (48:287). 

ST  New  Orleans  v.  Benjamlne 
153  U.  S.  411-435  (38:764);  De- 
fiance Water  Co.  v.  Defiance,  191 
U.  S.  184-195  (48:140);.  McCain 
V.  Des  Moines,  174  U.  8.  168-181 
(43:936);  Shreveport  v.  Cols,  129 
U.  8.  36  (82:589);  Starin  v.  New 
York,  115  U.  8.  248-257  (29:388); 
Little  Gold  Wash  ft  W.  Co.  v. 
Keys,  96  U.  S.  199  (24:656). 

In  Defiance  Water  Co.  v.  De- 
fiance, supra.  Chief  Justice  Pul- 
ler, delivering  the  opinion  of  the 
court,  said: 

''We  have  repeatedly  held^that 
when  a  suit  does  not  really  and 
substantially  involve  a  dispute  or 
controversy  as  to  the  effect  or 


^ 
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§  671  Same--Saine---Jiiri8diction  must  appear  from  plain- 
tiff's own  statraient  of  his  daint — The  rule  is  firmly  estab- 
lished, that  a  suit  does  not  arise  under  the  cofLstitutioh  or  a 
law  or  a  treaty  of  the  United  States,  unless  it  involves  a  real 
and  substantial  dispute  or  controversy  as  to  the  effect  or  con- 
struction of  the  constitution  or  a  law  or  a  treaty  of  the  United 
States,  upon  the  determination  of  which  the  result  depends; 
and,  in  order  to  give  the  circuit  court  jurisdiction  of  a  case  so 
arising,  it  must  appear  from  plaintiff's  own  statement  of  his 
own  cause  of  action  in  his  declaration,  bill  or  complaint,  that 
the  case  does  so  arise,  and  such  statement  cannot  be  aided  by 
averments  setting  up  the  defense  which  the  defendant  may 
interpose.  The  question  whether  the  plaintiff  claims  a  right, 
title,  privilege  or  immunity  under  the  constitution  or  a  law  or 
a  treaty  of  the  United  States  must  be  determined  by  the  legal 
construction  of  his  own  allegations  made  in  the  statement  of 
his  own  claim,  and  not  from  his  allegations  of  the  anticipated 
defense  of  the  defendant;  and  the  jurisdiction  of  the  court 
must  so  appear  at  the  time  it  is  invoked,  and  if  it  does  not  so 
appear,  the  court  upon  demurrer  or  motion  or  upon  its  own 
inspection  of  the  record  must  dismiss  the  case,  and  cannot 
retain  it  in  order  to  see  whether  the  defendant  may  not  raise 
some  question  of  a  federal  nature  upon  which  the  right  of  re- 
covery will  finally  depend,  and  if  so  retained,  the  want  of  juris- 
diction at  the  commencement  of  the  suit  cannot  be  supplied 
or  cured  by  an  answer  or  plea  which  sets  up  an  issue  or  ques- 
tion of  that  kind.  The  plaintiff' 's  statement  of  his  cause  of 
action  must  present  a  definite  issue  in  respect  to  his  possession 
of  some  right,  title,  privilege  or  immunity  under  the  constitu- 
tion or  a  law  or  a  treaty  of  the  United  States,  in  such  manner 
as  to  require  the  court  to  pass  upon  the  construction  of  the 


construction  of  the  constitution 
or  laws  of  the  United  States,  upon 
the  determination  of  which  the 
result  depends,  it  is  not  a  suit 
arising  under  the  constitution  or 
laws.  And  it  must  appear  on  the 
record,  hj  a  statement  in  legal 
and  logical  form,  such  as  is  re- 
quired in  good  pleading,  that  the 


suit  is  one  which  does  really  and 
substantially  involve  a  dispute  or 
controversy  as  to  a  right  which 
depends  on  the  construction  of 
the  constitution  or  some  law  or 
treaty  of  the  United  States,  before 
the  jurisdiction  can  be  maintained 
on  this  ground/ 
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constitution  or  law  or  treaty,  or  upon  the  validity  of  the  law  or 
treaty,  in  disposing  of  the  right  asserted  under  it.^' 

§  672.  Same— Same — Same — ^Averment  of  frivolous  constir 
tutional  question. — When  the  jurisdiction  of  the  circuit  court 
is  invoked  upon  the  ground  that  the  case  is  one  arising  under 
the  constitution  of  the  United  States,  the  mere  averment  of  a 
constitutional  question  id  not  suflScient  to  give  the  court  juris- 
diction, where  the  question  sought  to  be  presented  as  the  basis, 
of  the  jurisdiction  is  so  wanting  in  merit  as  to  make  it  frivo- 
lous or  without  any  support  in  reason,  and  the  allegations  of 
federal  right  are  so  unsubstantial  and  devoid  of  merit  that  they 
furnish  no  real  support  to  plaintiff's  contention.^* 

§  673.  Same— Constituent  elements  of  the  jurisdiction. — ^In 
order  to  give  the  circuit  court  jurisdiction  of  a  case,  as  one 
arising  under  the  constitution  or  a  law  or  treaty  of  the  United 
States,  it  must  embrace  the  following  constituent  elements^ 
namely:  (1)  It  must  be  a  suit  of  a  civil  nature.*®  (2)  It  must 
be  a  suit  at  law  *^  or  in  equity,'^  within  the  meaning  of  the 


2«  Metcalf  V.  Watertown,  128  U. 
S.  586-589  (32:543);  Tennessee  v. 
Union  &  Planter's  Bank,  152  U. 
S.  454-472  (38:511)";  Blackburn  v. 
Portland  Gold  Mining  Co.,  175  U. 
S.  571-588  (44:276);  Vicksburg 
Waterworks  v.  Vicksburg,  185  U. 
S.  65-83  (46:808);  Muse  v.  Arling- 
ton Hotel,  168  U.  S.  430-437  (42: 
531) ;  Filhiol  v.  Maurice,  185  U.  S. 
108-111  (46:827);  Boston  Mining 
Co.  V.  Montana  Ore  Co.,  188  U.  S. 
632-645  (47:626);  Arkansas  y. 
Kansas  &  T.  Coal  Co,  183  U.  S. 
85  (46:144) ;  Ry.  Co.  v.  Lewis,  173 
U.  S.  457  (43:766);  Colorado  Cent 
Mining  Co.  v.  Turck,  150  U.  S.  138 
(37:1030);  Blackburn  v.  Portland 
Gold  Mine  Co.,  175  U.  S.  571  (44: 
276)  Shoshone  Mining  Co.  v. 
Rutter,  177  U.  S.  505-514  (44:864); 
Divine  v.  Los  Angeles,  313-339 
(50:1046);  Joy  v.  St.  Louis,  332- 
343  (50:776);  Catholic  Mission  v. 
Missoula  County,  200  U.  S.  118- 
130   (50:398);  Arbuckle  v.  Black- 


bum,  191  U.  S.  405-415  (48:239); 
Defiance  Water  Co.  v.  Defiance,. 
191  U.  S.  184-195  (48:140);  New 
Orleans  v.  Benjamin,  153  U.  S. 
411-435  (38:764);  Spencer  v.  Du- 
plan  Silk  Co.,  191  U.  S.  526-532 
(48:287). 

20Farell  v.  O'Brien,  199  U.  S. 
89-119   (50:101). 

80  Ames  v.  Kansas,  111  U.  S. 
449-472    (28:482). 

81  Parsons  v.  Bedford,  3  Pet. 
433  (7:732);  Brisenden  v.  Cham- 
berlain, 53  Fed.  R.  309;  Gordon 
V.  Longest,  16  Pet  97-103  (10: 
900;  Dennick  v.  Central  R.  CJo., 
103  U.  S.  11-21  (26:439). 

82  Robinson  v.  Campbell,  3 
Wheat.  212;  Boyle  v.  Zacharie,  6 
Pet  658:  United  States  v.  How- 
land,  4  Wheat  115;  Neves  v.  Scott, 
13  How.  271;  Story  v.  Livingston, 
13  Pet  357;  Noonan  v.  Lee,  2 
Black,  499;  Fletcher  v.  Morey,  2 
Story,  555,  Fed.  Cas.  No.  4,864. 
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federal  constitution.  (3)  The  matter  in  dispute  must  exceed^ 
exclusive  of  interest  and  costs,  the  sum  or  value  of  two  thou- 
sand dollars.*'  (4)  The  plaintiff  must  claim  some  title,  right, 
privilege  or  immunity  under  the  constitution  or  a  law  or  a 
treaty  of  the  United  States.**  (5)  The  title,  right,  privilege 
or  immunity  claimed  by  the  plaintiff  must  be  set  up  by  him 
in  his  declaration,  bill  or  petition,  in  his  own  statement  of 
his  own  cause  of  action.*^  (6)  The  correct  determination  of 
the  title,  right,  privilege  or  immunity  set  up  by  the  plaintiff" 
must  depend  on  the  application  and  construction  of  the  con- 
stitution or  a  law  or  a  treaty  of  the  United  States,  and  must  be 
such  that  it  will  be  defeated  by  one  construction  and  sustained 
by  the  opposite  construction.*® 

§  674.  Same— Same— Same — ^The  facta  must  be  pleaded. — 
The  existence  of  a  case  arising  under  the  constitution  of  a  law 
or  a  treaty  of  the  United  States,  and  the  jurisdiction  of  the 
circuit  court  over  it,  must  be  shown  and  presented  by  pleading 
the  facts  which  constitute  the  right  and  give  the  court  cogni- 
zance of  it ;  and  an  averment  of  conclusions  of  law,  unsupported 
by  a  legal  and  logical  statement  of  facts  sufficient  to  establish 
the  right  claimed,  and  to  bring  it  within  the  jurisdiction  of  the 
court,  will  be  insufficient.*^    And  the  federal  courts  will  not,  in 


83  United  States  v.  Sayward,  160 
U.  S.  493  (40:508);  Fishback  v. 
Western  Union  Tele.  Co.,  161  U.  S. 
96-99  (40:630);  Holt  v.  Indiana 
Mnfg.  CJo.,  176  U.  S.  68-73  (44: 
374). 

34  Tennessee  v.  Union  &  Plant- 
ers' Bank.  152  U.  S.  454-472  (38: 
511);  Metcalf  v.  Watertown,  128 
U.  S.  586-590  (32:543);  Cable  Co. 
V.  Alabama,  155  U.  S.  482-488  (39: 
231);  Hanford  v.  Daviee,  163  U. 
S.  273-280  (41:157);  Railroad  Co. 
V.  State,  167 U.  S.  659-664  (42:315). 

85  Metcalf  V.  Watertown,  128  U. 
S.  586-589  (32:543);  Tennessee  y. 
Union  &  Planters'  Bank,  152  U. 
S.  454-472    (38:511). 

36  New  Orleans  v.  Benjamin, 
t53     U.     S.     411-435      (38:764); 


Shreveport  v.  Cole,  129  U.  S.  36- 
44  (32:589) ;  Starrin  v.  New  York. 

115  U.  S.  248-257  (29:388);  Little 
York  Gold  Wash.  &  Water  Co.  v. 
Keys,  96  U.  S.  199   (24:656). 

37  Little  York  Gold  Wash.  &. 
Water  Co.  v.  Keys,  96  U.  S.  199- 
204   (24:656);  Barry  v.  Edmunds, 

116  U.  S.  550-566  (29:729); 
Shreveport  v.  Cole,  129  U.  S.  36- 
44  (32:589);  New  Orleans  v. 
Benjamin,  163  U.  S.  411-435  (38: 
764);  Newburyport  Water  Co.  v. 
Newburyport,  193  U.  S.  561-579- 
(48:795);  Sawyer  v.  Piper,  189  U. 
S.  154-158  (47:757);  Hamilton  v. 
Western  Land  (Do.,  147  U.  S.  531 
(37:268);  Wilson  v.  North  Caro- 
lina, 169  U.  S.  586  (42:865);  New 
Orleans  Water  Co.  v.  Louisiana,. 
185  U.  S.  336-354   (46:936). 
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order  to  make  out  a  case,  assume  that  the  state  courts  will  fail 
to  do  what  the  constitution  and  laws  of  the  United  States  re- 
quire of  them,  but  wiU,  on  the  contrary,  presume  that  the  state 
judiciary  will  enforce  them  and  protect  all  titles^  rights,  privi- 
leges and  immunities  thereunder  arising.^' 

§  676.  Same— Three  classes  of  oases  arising  under  this  head 
of  federal  jurisdiction. — ^There  are  three  general  classes  of 
cases  arising  under  this  head  of  federal  jurisdiction,  viz. :  ^ 

(1)  Suits  at  law  or  in  equity  arising  under  the  constitution 
of  the  United  States.** 

(2)  Suits  at  law  or  in  equity  arising  under  a  law  or  laws  of 
the  United  States.*^ 

(3)  Suits  at  law  or  in  equity  arising  under  a  treaty  or  trea- 
ties of  the  United  States.*' 

§  676.  Suits  arising  under  the  constitution— Not  susceptible 
<of  classification. — ^The  federal  constitution  is  so  comprehensive 
in  the  rights  it  secures,  and  the  interests  and  transactions  af- 
fected by  it  are  so  varied  and  multifarious,  that  it  is  impossible 
to  classify  the  suits  that  may  arise  under  that  instrument 
Whenever  there  is  a  real  and  substantial  claim  of  a  right,  title, 
privilege  or  immunity  under  any  of  its  provisions,  whether  that 


ssShreveport  v.  CJole,  129  U. 
€.  36-44  (32:589);  R.  Co.  y.  Ferry 
•Co.,  108  U.  S.  18  (27:636);  New 
Orleans  v.  Benjamin,  153  U.  S. 
411-435  (38:764). 

>•  26  U.  S.  Stat  at  L.  ch.  866,  sec. 
2,  p.  433. 

^  Barry  v.  Edmunds,  116  U.  S. 
560  (29:729);  Smith  v.  Greenhow, 
109  U.  S.  669  (27:1080);  White 
V.  Greenhow,  114  U.  S.  307  (29: 
199) ;  Hamilton  Gaslight  ft  C.  Co. 
v.  Hamilton,  146  U.  S.  258  (36: 
•963);  Patton  v.  Brady,  184  U.  S. 
608-624  (46:713);  Swafford  v. 
Templeton,  185  U.  S.  487-494  (46: 
1005);  Cunnings  v.  Chicago,  188 
U.  S.  410-431  (47:525);  Pacific 
Electric  R.  Co.  y.  Los  Angeles, 
194  U.  S.  112-120  (48:896);  Cleve- 
land y.  Cleveland  City  R.  Co.,  194 
V.   S.    517-538    (48:1102);    Water 


Co.  y.  Knoxyille,  200  U.  S.  22-38 
(50:353);  Vlcksburg  y.  Vivksburg 
Waterworks  Co.,  202  U.  S.  453-472 
(50:1102). 

«^Ames  V.  Kansas,  111  U.  S. 
449  (28:482);  Kansas  Pac.  R.  R. 
Co.  y.  Atchison,  etc.  R.  R.  Co.,  112 
U.  S.  414  (28:794) ;  Cooke  y.  Avery 
147  U.  S.  375  (87:209);  Doolan 
y.  Carr,  125  U.  S.  618  (31:844); 
Bachrack  v.  Norton,  132  U.  S. 
337  (33:337);  Howard  y.  United 
States,  184  U.  S.  676-694  (46: 
754);  Feibleman  v.  Packard,  109 
U.  S.  421-423  (27:984);  Reagan  v. 
Aiken,  138  U.  S.  109  (34:892); 
Bock  y.  Perkins,  139  tJ.  S.  628- 
630  (35:314)  Auten  v.  Bank,  174 
U.  S.  125  (43:920). 

«sFiIhiol  y.  Maurice,  185  U.  S. 
108  (46:827);  Sloan  y.  United 
States,  193  U.  S.  614-621  (48:814). 
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provision  be  one  vesting  a  substantive  power  in  the  general  gov- 
emmenty  or  imposing  a  limitation  upon  that  government  or 
upon  the  states,  and  the  right  claimed  has  been  invaded  or 
violated,  and  the  eontention  in  regard  to  the  right  claimed  is 
of  such  a  nature  or  character  that  it  may  be  presented,  by 
pleadings,  in  the  form  of  a  suit  at  law  or  in  equity  between 
parties,  to  a  judicial  tribunal  for  adjudication  and  enforcement, 
then  there  is  a  suit  arising  under  the  constitution,  and  if  the 
sum  or  value  in  controversy  is  of  the  requisite  amount  the  cir- 
cuit court  has  original  jurisdiction.  It  is  immaterial  that  the 
case  may,  in  addition  to  the  federal  question,  involve  other  ques- 
tions whose  solution  and  determination  depend  upon  general 
rules  and  principles  of  law  and  jurisprudence,  or  upon  state 
statutes  and  constitutions;  if  a  federal  question  '^ forms  an  in- 
gredient in  the  original  case,"  and  the  determination  of  that 
cause  depends  upon  the  construction  and  application  of  the  con- 
stitution, the  circuit  court  has  jurisdiction,  although  other  ques- 
tions of  fact  and  law  or  both  may  be  involved  in  it.  The  judi- 
cial power  of  the  general  government  is  coextensive  with  the 
operation  of  the  constitution  upon  the  rights  of  men.** 

§  677.  Same — State  laws  ''impairing  the  obligation  of  con- 
tracts."— ^It  is  not  at  all  surprising  that  a  large  percentage  of 
the  cases  arising  under  the  constitution  spring  from  the  limi- 
tation upon  the  states,  inhibiting  the  passing  of  laws  ''impair- 
ing the  obligation  of  contracts,"  as  such  legislation  was  one  of 
the  prevalent  evils  afflicting  the  country  during  the  revolution- 
ary period,  and  the  tendency  to  follow  the  legislative  precedents 
of  that  time  was  strong,  and,  besides,  the  inherent  difficulties 
of  the  subject  render  it  probable  that  the  state  l^islatures, 
though  acting  in  the  utmost  good  faith,  will,  through  inadver- 
tence, continue  to  pass  enactments  obnoxious  to  that  provision 
of  the  fundamental  law.  It  is  true,  that  when  the  first  great 
cases  arose  under  that  provision,  the  circuit  courts  had  not  been 
vested  with  original  jurisdiction  over  controversies  of  that  char- 
acter, and  were  not  vested  with  such  jurisdiction  until  the  pas- 
sage of  the  judiciary  act  of  March  3,  1875,  and  the  first  oases 
under  this  clause  of  the  constitution  reached  the  supreme  court 
by  its  appellate  jurisdiction  over  the  circuit  courts,  the  original 

MOflbom  V.  Bank,  9  Wheat.  739-914  (6:204);  Michigan  Cent  R  v. 
Power,  801  TJ.  a  290-291  (50:^);  Federalist  No.  LXXX. 
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jurisdiction  of  that  court  being  based  on  diversity  of  citizen- 
ship,** or  by  writ  of  error  to  the  highest  courts  of  the  state.*' 
But  since  the  original  jurisdiction  has  been  given  to  the  circuit 
courts  in  this  class  of  cases,  the  greater  portion  of  those  cases 
have  arisen  under  the  impairment  clause.** 

§  678.  Same — Same— Contracts  made  by  states. — ^The  fed- 
eral constitution  is  the  supreme  law  of  the  land;  it  is  supreme 
over  all  the  co-ordinate  departments  of  the  general  government ; 
it  is  supreme  over  all  the  states,  as  well  as  over  all  persons,  and 
all  state  legislative  enactments  in  conflict  with  it  are  absolutely 
null  and  void;  and  it  is  the  duty  of  all  courts,  state  and  federal, 
to  give  effect  to  the  consrtitution  as  the  supreme  law,  whenever 
its  provisions  apply  in  cases  arising  before  them,  "anything 
in  the  constitution  or  laws  of  any  state  to  the  contrary  notwith- 
standing." The  eleventh  amendment  to  the  constitution,  se- 
curing to  the  states  immunity  against  compulsory  suit,  does  not 
exempt  them  from  the  operation  of  the  constitutional  inhibition 
that  no  state  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts, and  contracts  between  a  state  and  individuals  are  as 
fully  protected  by  the  inhibition  as  contracts  between  two  in- 
dividuals; and  while  it  is  true  that  there  is,  under  the  constitu- 
tion, no  legal  remedy,  by  a  direct  suit,  in  the  courts  of  the 
United  States,  for  compensation  in  damages  or  for  specific  per- 
formance, against  a  state  itself,  for  a  violation  of  its  contracts, 
yet,  it  is  also  true  that,  when  a  declaration  at  law  or  a  bill  in 
equity  is  filed  by  proper  parties  against  proper  parties,  alleging 
as  a  cause  of  action,  in  whole  or  in  part,  the  invalidity  of  a  law 
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enacted  by  a  state  upon  the  ground  that  it  impairs  the  obliga- 
tion of  a  contract  made  by  the  state,  under  which  the  complain- 
ing party  claims  a  right,  and  in  respect  to  which  he  seeks  relief, 
A  suit  arising  under  the  constitution  is  presented,  and  the  cir- 
cuit court  cannot  decline  jurisdiction  upon  the  ground  that  the 
interests  of  the  state  may  be  indirectly  affected,  but  must  take 
jurisdiction  of  the  cause  and  proceed  to  judgment,  even  though 
the  final  determination  may  result  in  declaring  the  state  statute 
void,  and  in  rendering  judgments  and  decrees  against  state  offi- 
cers against  whose  acts  relief  is  sought  and  who  seek  to  justify 
their  acts  and  conduct  under  and  by  the  pretended  authority 
of  the  invalid  state  enactments,  or  should  result  in  restraining 
such  state  officers  from  performing  pretended  official  action 
under  color  of  such  invalid  state  enactments.*^ 

§  679.  Same— Same— Same— The  Virginia  tax  and  coupon 
cases. — ^After  the  passage  of  the  federal  judiciary  act  of  March 
3,  1875,  vesting  for  the  first  time  in  the  federal  circuit  courts 
original  jurisdiction,  concurrent  with  the  courts  of  the  several 
states,  of  cases  arising  under  the  constitution,  laws  and  treaties 
of  the  United  States,  among  the  first  cases  arising  imder  the 
constitution  were  what  may  be  appropriately  designated  as  the 
Virginia  Tax  and  Coupon  Cases,  some  of  them  originating  in 
the  federal  circuit  courts,  others  removed  to  those  courts  before 
trial  from  the  state  courts,  while  there  were  still  others  com- 
menced and  finally  tried  in  the  state  courts,  but  all  involving 
the  same  constitutional  question,  and  being  carried,  in  the  due 
course  of  appellate  procedure,  to  the  supreme  court  of  the 
United  States  for  final  determination.  The  origin  and  history 
of  this  remarkable  litigation,  and  the  legislation  of  the  state 
of  Virginia  out  of  which  it  arose,  are,  briefly,  in  substance  as 
follows : 

By  the  ''Funding  Act*'  of  the  state  of  Virginia,  of  March  30, 
1871,  which  provided  for  the  funding  of  two-thirds  of  the  ex- 
isting public  debt  of  the  state  and  accrued  interest,  interest- 
bearing  bonds  were  issued  by  the  state,  to  run  for  a  long  series 
of  years,  bearing  interest  at  the  rate  of  six  per  cent,  per  annum, 

« Allen    V.    Baltimore    &   Ohio  v.  Woolsey,  18  How.  331  (15:401); 
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payable  semi-aimually,  evidenced  by  coupons  attached,  payable 
to  bearer,  **  receivable  at  and  after  maturity  for  all  taxes,  debts, 
dues  and  demands  due  the  state,"  this  being  expressed  on  their 
face,  pursuant  to  the  very  terms  of  the  act  authorizing  their 
issuance;  and  afterwards,  the  General  Assembly  of  the  state  of 
Virginia  passed  an  act  declaring  that  its  fiscal  officers  should 
receive,  in  payment  of  the  taxes  and  other  demands  then  due  or 
which  should  thereafter  become  due  the  state,  gold  and  silver 
coin.  United  States  treasury  notes,  and  national  bank  currency, 
and  nothing  else,  and  providing  that  in  all  cases  in  which  the 
fiscal  officers  of  the  state  should  take  any  steps  for  the  collec- 
tion of  any  revenue  claimed  to  be  due  the  state  from  any  citizen 
or  taxpayer,  such  person,  if  he  conceived  the  same  to  be  unjust, 
illegal  or  unconstitutional,  might  pay  the  same  under  protest, 
and,  within  thirty  days  and  not  longer  thereafter,  sue  the  of- 
ficer collecting  the  same,  and  if,  upon  the  trial,  it  should  be 
determined  that  the  money  was  wrongfully  collected,  the  court 
should  certify  the  fact  to  the  auditor  of  public  accounts,  whose 
duty  it  should  th^i  be  to  issue  to  the  plaintiff  a  warrant  on  the 
treasurer  for  the  repayment  of  the  money  paid  under  protest, 
and  this  remedy  was  made  exclusive  of  all  others.  Under  this 
condition  of  affairs,  taxpayers  tendered  to  the  fiscal  officers 
of  the  state  coupons,  issued  as  above  .stated,  in  payment  of 
their  taxes,  which  were  refused  and  distress  warrants  issued 
for  the  collection  of  the  taxes  and  levied  upon  property  to  be 
sold  for  that  purpose.  To  redress  these  wrongs,  the  taxpayers 
brought  against  the  fiscal  officers  of  the  state  actions  of  detinue, 
trespass,  trespass  on  the  case,  and  in  some  cases  a  writ  of  man- 
damus to  compel  them  to  accept  the  coupons  in  payment  of  their 
taxes,  and  in  one  case  a  bill  in  equity  was  filed  to  restrain  a  sale 
of  property  under  distress,  after  a  tender  and  refusal  of  coupons 
in  payment  of  the  taxes  due  by  the  party,  it  being  claimed  in 
all  those  suits  that  the  coupons,  which  were,  on  their  face,  re- 
ceivable on  and  after  maturity  for  all  taxes,  dues  and  demands 
due  the  state,  were  a  contract  between  the  state  and  the  holders, 
whose  obligation  could  not  be  impaired  by  subsequent  legisla- 
tion. In  all  the  cases,  the  fiscal  officers  defended  and  justified 
their  acts  under  the  act  of  the  Oeneral  Assembly  subsequent  to 
the  ** Funding  Act,"  forbidding  them  to  receive  anything  but 
gold  and  silver  coin,  United  States  treasury  notes  and  national 
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bank  currency  in  the  payment  of  taxes  and  other  dues  and  de- 
mands due  the  state;  and  they  pleaded  among  other  things 
(1)  that  the  coupons  were  bills  of  credit  and  issued  in  violation 
of  the  constitutional  inhibition  that  no  state  shall  **emit  bills  of 
credit,"  (2)  that  such  suits  were  in  fact  suits  against  the  state,. 
and  (3)  that  the  remedy  provided  by  the  act  of  the  General 
Assembly  of  Virginia  requiring  payment  under  protest  and  » 
suit  within  thirty  days  to  recover  the  money  so  paid  was  ex- 
clusive of  all  other  remedies.  The  supreme  court  overruled  all 
the  contentions  of  the  defendants,  and  held:  (1)  That  the 
**  Funding  Act"  and  its  acceptance  by  the  creditors  of  the  state 
created  a  contract  between  the  state  and  the  holders  of  the 
bonds  and  coupons,  (2)  that  the  act  forbidding  its  fiscal  offi- 
cers from  receiving  in  the  payment  of  taxes  and  other  dues 
and  demands  due  the  state  anything  but  gold  and  silver  coin, 
United  States  treasury  notes  and  national  bank  currency,  im- 
paired the  obligation  of  the  contract  created  by  the  **  Funding 
Act,"  and  was  therefore  void,  (3)  that  the  remedy  provided 
by  the  act  of  Virginia  was  not  exclusive,  and  (4)  the  coupons 
were  not  ** bills  of  credit,"  but  were  valid  contracts  between 
the  state  and  the  holders  or  bearers.*® 

§  680.  How  a  suit  in  equity  may  arise  under  the  federal 
constitution. — What  is  meant  by  cases  arising  under  the  con- 
stitution, in  contradistinction  from  those  arising  under  the  laws 
of  the  United  States?  What  equitable  causes  can  grow  out  of 
the  constitution  of  the  United  States?  These  questions  were 
asked  by  the  adversaries  of  the  constitution,  while  it  was  pend- 
ing for  adoption,  and  the  answer  made  by  its  friends  was,  sub- 
stantially, that:  the  constitution  imposes  limitations  upon  the 
legislatures  of  the  states,  and  the  interdictions  result  from  the 
constitution  and  not  from  the  laws  of  the  United  States  in  the 
ordinary  signification  of  the  term  laws,  and  should  those  limita- 
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tions  and  interdictions  be  violated  by  the  states,  controversies 
arising  out  of  the  conflict  would  be  cases  arising  under  the  con- 
stitution, and  should  there  be  an  element  of  equitable  jurisdic- 
tion in  any  such  case,  such  case  would  be  a  '*suit  in  equity  aris- 
ing under  the  constitution  of  the  United  States;"  *•  and  the  sub- 
sequent judicial  history  of  the  country  has  vindicated  and  justi- 
fied the  wisdom  and  soundness  of  the  answer.**® 

§  681.  Same — Suit  in  equity  to  enjoin  unconstitutional  sale 
of  property  for  taxes. — ^This  subject  is  well  illustrated  and 
exemplified  by  one  of  the  Virginia  tax  and  coupon  cases  dis- 
cussed in  a  preceding  section.  The  Baltimore  and  Ohio  Rail- 
road Company  filed  its  bill  in  equity  in  the  circuit  court  of  the 
United  States  for  the  western  district  of  Virginia,  against  the 
auditor  and  treasurer  of  the  state  and  the  treasurer  of  Augusta 
county,  alleging  that  it  was  a  corporation  created  by  the  state 
of  Maryland,  and  a  citizen  of  that  state,  and  that  it  was,  as 
lessee,  in  possession  of. and  operating  certain  railway  lines  in 
Virginia,  and  was  liable  by  law  for  the  payment  of  certain  taxes 
assessed  upon  said  railway  lines  and  its  rolling  stock;  and  that 
the  plaintiff,  being  the  owner  and  holder  of  the  requisite  amount 
of  coupons  for  interest  cut  from  bonds  of  the  state  of  Virginia, 
issued  under  the  *' Funding  Act"  of  that  8;tate  and  receivable  by 
virtue  thereof  in  payment  of  the  taxes,  tendered  the  same,  with 
coin  sufficient  exactly  to  make  the  required  amounts,  in  payment 
and  discharge  of  the  taxes,  the  tender  being  made  within  the 
time  and  to  the  persons  required  by  the  laws  of  the  state,  but 
that  said  coupons  were  refused  by  the  fiscal  officers,  and  the 
plaintiff  brought  them  into  court,  subject  to  its  order,  for  the 
payment  of  said  taxes;  and  that  defendants  had  levied  upon 
and  seized  certain  cars  and  locomotives  belonging  to  the  plain- 
tiff and  used  by  it  in  the  operation  of  its  railway  lines,  and 
threatened  to  make  further  levies  upon  oth^  cars  and  engines, 
to  be  sold  for  the  payment  of  said  taxes.  The  plaintiff,  in  its 
bill,  prayed  for  an  injunction  against  the  sale  of  its  properly, 
upon  the  ground  that  it  was  necessary  to  protect  it  in  the  im- 
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munity  to  which  it  was  entitled,  by  virtue  of  the  contract  with 
the  state  of  Vii^inia,  secured  by  the  constitution  of  the  United 
States,  against  state  laws  impairing  its  obligation.  The  injunc- 
tion was  prayed  upon  the  further  grounds  of  irreparable  in- 
jury, want  of  adequate  remedy  at  law,  the  avoidance  of  a  multi- 
plicity of  suits,  to  remove  the  cloud  upon  the  title  to  the  rail- 
road property  caused  by  the  tax  liens,  and  because  the  acts  com- 
plained of  prevented  the  proper  exercise  by  the  plaintiff  of  its 
franchise,  involving  the  public  duty  of  operating  the  railway  lines 
of  which  it  was  lessee  and  which  were  in  its  possession.  The 
facts  alleged  in  the  bill  being  admitted,  there  was  a  final  decree 
in  favor  of  the  plaintiff  for  a  perpetual  injunction,  as  prayed, 
which  was,  on  appeal,  aflBrmed  by  the  supreme  court,  upon  the 
grounds,  (1)  that  the  coupons  were  a  contract  between  the  state 
and  the  holder,  and  (2)  that  the  act  of  Virginia  subsequent  to 
the  ** Funding  Act"  prohibiting  its  fiscal  ofiicers  from  receiving 
Anything  but  money  for  taxes  impaired  the  contract  and  was, 
therefore,  void,  and  (3)  that  the  case  presented  by  the  bill  was 
one  of  equitable  cognizance  and  in  which  a  circuit  court  of  the 
Ignited  States  had  jurisdiction  to  grant  relief  by  injunction. 
In  other  words,  the  supreme  court  held  that  it  was  a  suit  in 
■equity  arising  under  the  constitution  of  the  United  States.*^ 


Bi  AHen  y.  Baltimore  &  Ohio  R. 
H.  Co.,  114  U.  S.  311-317  (29:200). 
In  the  conclusion  of  its  opinion  in 
the  case  here  cited,  after  a  care- 
ful review  of  the  authorities,  the 
court  said: 

*'In  the  case  of  national  banks, 
the  assessment  illegally  assessed 
under  the  authority  of  state  laws. 
In  violation  of  acts  of  congress, 
are  habitually  restrained  by  the 
preventive  remedy  of  injunction; 
and  the  Jurisdiction  of  the  courts 
of  the  United  States  in  those  cases 
is  regarded  as  in  the  highest  de- 
gree beneficial  and  necessary  to 
prevent  the  agencies  of  the  gov- 
ernment of  the  United  States  from 
heing  hindered  and  embarrassed 
in  the  performance  of  their  func- 
tions   by   state    legislation.    The 


exercise  of  that  Jurisdiction,  and 
by  means  of  that  remedy  in  such 
cases,  is  to  vindicate  the  suprem- 
acy of  the  constitution,  and  to 
maintain  the  integrity  of  the 
powers  and  rights  which  it  con- 
fers and  secures;  and  that  Juris- 
diction Is  vested  in  the  courts  of 
the  United  States  because  the 
cases  embraced  in  It  are  neces- 
sarily cases  arising  under  the  con- 
stitution and  laws  of  the  United 
States. 

"Where  the  rights  in  Jeopardy 
are  those  of  private  citizens,  and 
are  of  those  classes  which  the 
constitution  of  the  United  States 
either  confers  or  has  taken  under 
its  protection,  and  no  adequate 
remedy  for  their  enforcement  is 
provided  by  the  forms  and  pro- 
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§  682.  Same — Suit  in  equity  to  protect  land  grant  to  railroad 
company. — ^Where  a  state  charters  a  railroad  company,  and 
makes  to  it  large  land  grants,  to  be  vested  upon  the  completion 
of  the  construction  of  a  designated  mileage  of  the  railroad,  and 
the  company  complies  with  the  conditions  imposed  upon  it,  the 
act  of  incorporation  and  the  land  grant  are  contracts,  and,  as 
such,  are  within  the  protection  of  that  clause  of  the  constitution 
of  the  United  States  which  declares  that  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts;  and  a  circuit  court 
of  the  United  States  has  jurisdiction  of  a  suit  in  equity  to  en- 
join state  officers  from  disposing  of  the  lands  so  granted,  in  vio- 
lation of  the  contract,  under  constitutional  and  statutory  provi- 
sions of  the  state,  such  suit  being  one  arising  under  the  consti- 
tution. Such  a  remedy  in  such  a  case  is  necessary  to  prevent 
a  cloud  from  being  cast  upon  the  title  of  the  railroad  company^ 
and  to  prevent  inseparable  injury,'^ 

§  683.  Same — ^Restraining  state  officers  from  executing  un- 
constitutional statute. — While  it  is  well  settled  that  no  action 
can  be  maintained  in  a  federal  court  against  a  state,  without  its 
consent,  even  though  the  sole  object  of  the  suit  be  to  bring  the 
state  within  the  operation  of  the  constitutional  inhibition  against 
the  passing  of  any  law  impairing  the  obligation  of  contracts,  and 
this  immunity  from  suit,  of  the  state,  is  absolute  and  unquali- 
fied, and  the  constitutional  provision  securing  it  is  not  to  be  so 
construed  as  to  place  a  state  within  the  reach  of  the  process  of 
the  court,  yet  it  is  equally  well  settled  that  the  circuit  courts 
of  the  United  States,  sitting  in  equity,  have  jurisdiction  of  a 
suit  to  restrain  state  officers  from  executing  unconstitutional 
state  statutes,  when  to  execute  them  would  violate  rights  and 
privileges  of  the  complaining  parties  which  are  secured  to  them 
by  the  federal  constitution,  and  would  work  irreparable  injury. 
Such  suits  are  suits  in  equity  arising  under  the  constitution.^* 


ceedings  purely  legal,  the  same 
necessity  Invokes  and  justifies,  In 
cases  to  which  Its  remedies  can 
be  applied,  that  jurisdiction  In 
equity  vested  by  the  constitution 
of  the  United  States,  and  which 
cannot  be  affected  by  the  legisla- 
tion of  the  states.  In  the  present 
case,  the  jurisdiction  in  equity  to 


grant  the  relief  prayed  for  by  in- 
junction, and  the  propriety  of  its 
exercise,  are  alike  indisputable." 

B2  Davis  V.  Gray,  16  Wall.  203- 
233  (21:447). 

53  Pennoyer  v.  McConnaughy, 
140  U.  S.  1-25  (35:363),  and  cases 
cited;  ScoLt  v.  Donald,  165  U.  S. 
107-117  (41:648). 
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§  684.  Same— Restraimiig  state  officers  from  wrongful  ad- 
ministration of  valid  state  statute. — State  officers  may  wrong- 
fully administer  a  perfectly  valid  and  constitutional  state  stat- 
ute, and  under  color  of  its  authority  deprive  a  party  of  the 
equal  protection  of  the  laws,  or  deprive  him  of  some  other  right 
secured  by  the  federal  constitution.  Whenever  state  officers 
commit  or  threaten  to  commit  such  acts,  and  in  that  manner  in- 
vade the  rights  of  a  party  secured  by  the  constitution,  the  cir- 
cuit courts  of  the  United  States  have  jurisdiction  of  a  suit  in 
equity,  as  one  arising  under  the  constitution,  to  restrain  them. 
1'he  constitutionality  of  the  state  statute  will  not  avail  to  oust 
the  federal  courts  of  jurisdiction  in  such  cases.  A  valid  law 
may  be  wrongfully  administered  by  state  officers,  and  in  such 
manner  as  to  make  its  administration  an  illegal  burden  and  ex- 
action upon  the  individual.** 

§  686.  Same — ISaj  arise  under  any  constitutional  provision 
securing  a  right. — Constitutional  restrictions  upon  the.  states 
are,  by  no  means,  the  only  provisions  xmder  which  suits  in  equity 
may  arise.  If  a  righ^  secured  by  a  provision  vesting  an  inde- 
pendent substantive  power  in  the  federal  government,  such,  for 
an  instance,  as  the  power  to  regulate  interstate  commerce,  be 
invaded  by  a  state  officer  under  color  of  an  unconstitutional 
state  statute,  and  such  invasion  will,  unless  restrained,  result  in 
irreparable  injury,  the  circuit  courts  of  the  United  States  have 
jurisdiction  of  a  suit  in  equity,  as  one  arising  under  the  con- 
stitution, to  restrain  the  execution  of  the  statute.** 

§  686.  Municipal  ordinances  as  laws  "impairing  the  obliga- 
tion of  contracts'' — Suits  to  enjoin. — ^It  is  now  well  settled 
that  an  ordinance  of  the  common  council  of  a  municipal  cor- 
poration may  be  such  an  exercise  of  legislative  power  delegated 
by  the  state  legislature  to  the  corporation  as  a  political  subdi- 
vision of  the  state,  having  all  the  force  of  law  within  the  limits 
of  the  municipality,  that  it  may  be  properly  considered  as  a  law 
within  the  meaning  of  the  constitutional  inhibition  that  no  state 
shall  pass  any  law  impairing  the  obligation  of  contracts ;  *•  and 
a  bill  in  equity  which,  by  appropriate  averments  of  facts,  shows 

64  Reagan  v.   Farmers'  Loan  ft  so  Scott  v.  Donald,  165  U.  S.  107- 

Trust  Co.,  154  U.  S.  362-413  (38:  117  (41:648). 

1014) ;  Atlantic  Coast  Line  R.  Co.  se  MercantUe  Trust  &  D.  Co.  r. 

V.  North  Carolina  Corp.  Com.,  206  Columbus,  203  U.  S.  311  (51:198); 

U.  S.  1-27  (51:933).  St  Paul  Gaslight  Co.  v.  St,  Paul, 
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that  a  municipal  corporation  has  passed  and  is  about  to  execute 
an  ordinance  which  impairs  the  obligations  of  a  contract  previ- 
ously made  by  it  with  the  plaintiff  or  under  which  the  plaintiff 
asserts  some  rights,  and  shows  that  he  is  entitled  to  some  equita- 
ble relief  against  the  operation  of  such  ordinance,  presents  a 
suit  in  equity  arising  under  the  federal  constitution,  of  which 
a  federal  circuit  court  has  original  jurisdiction,  without  regard 
to  the  citizenship  of  the  parties,  if  the  requisite  sum  or  value 
be  involved.'^^ 

§  687.  Suits  at  law  arising  under  the  federal  constitution. — 
Any  suit  brought  upon  a  legal  cause  of  action,  as  contradistin- 
guished from  an  equitable  cause  of  action,  to  vindicate  a  sub- 
stantial right  secured  by  the  federal  constitution,  and  the  cor- 
rect decision  of  which  depends  upon  the  construction  and  appli- 
cation of  the  constitution,  is,  within  the  meaning  of  the  present 
federal  judiciary  act,  a  suit  at  law  arising  under  the  constitu- 
tion of  the  United  States,  of  which  the  federal  circuit  courts 
have  original  jurisdiction,  concurrent  with  the  state  courts,  with- 
out regard  to  the  citizenship  of  the  parties,  where  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value 
of  two  thousand  dollars.** 

§  688.  Same— Action  of  trespass  agailnst  ptate  officers  for 
seizure  of  property  under  unconstitutional  state  statutes. — 
When  state  officers,  acting  under  a  state  statute,  which  is  repug- 
nant to  the  federal  consrtitution,  seize  and  sell  or  confiscate  or 
destroy  property,  the  ownera  may  maintain,  against  them,  a 
common-law  action  of  trespass  to  recover  damages,  both  com- 


181  U.  S.  142-148  (45:788);  Davis 
V.  Los  Angeles,  189  U.  S.  207-216 
(47:778);  New  Orleans  Water- 
works v.  Louisiana  Sugar  Ref.  Co., 
125  U.  S.  18-31  (31:607);  Hamil- 
ton Gaslight  &  Coke  Co.  v.  City  of 
Hamilton,  146  U.  S.  258  (36:963); 
Walla  Walla  v.  WaUa  Walla  Wa- 
ter Co.,  172  U.  S.  1  (43:341); 
Vlcksburg  Waterworks  Co.  v. 
Vlcksburg,  185  U.  S.  65-83  (46: 
808);  S.  C.  202  U.  S.  453  (50: 
1102);  Knoxville  Water  Co.  v. 
Knoxville,  200  U.  S.  22  (50:353); 

Cleveland  v.  Cleveland  City  R.  Co., 


194  U.  S.  517-538  (48:1102);  De- 
troit V.  Detroit  Citizens*  Street  R. 
Co.,  184  U.  S.  368  (46:592). 

67  Walla  Walla  v.  Walla  Walla 
Water  Co.,  172  U.  S.  1  (43:341); 
Vlcksburg  Waterworks  Co.  v. 
Vlcksburg,  185  U.  S.  65-83  (46: 
808);  S.  C.  203  U.  S.  453  (50: 
1102);  Knoxville  Water  Co.  v. 
Knoxville,  200  U.  S.  22   (50:353). 

08  Barry  v.  Edmunds,  116  XJ.  S. 
550-566  (29:729);  Scott  v.  Donald, 
165  U.  S.  58-107  (41:632);  White 
V.  Greenhow,  114  U.  S.  307-308 
(29:199). 
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pensatory  and  exemplary,  to  be  determined  and  controlled  by 
the  established  rules  of  law,  for  the  wrongful  taking  and  sale  or 
confiscation  or  destruction,  and  the  state  oflScer  cannot  justify 
his  wrongful  act  by  pleading  the  authority  of  the  state;  and 
such  action  may  be  maintained  in  a  federal  circuit  court,  as  one 
arising  under  the  constitution  of  the  United  States,  without  re- 
gard to  the  citizenship  of  the  parties,  where  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of 
two  thousand  dollars.'^* 

§  689.  Same — Same — Barry  vs.  Edmunds. — ^In  the  case  of 
Barry  against  Edmunds,*®  which  was  one  of  the  Virginia  Tax 
and  Coupon  cases,  brought  in  a  federal  circuit  court,  the  plain- 
tiff alleged  in  his  declaration  that  he  owed  $59.81  taxes,  to  pay 
which  he  tendered  to  defendant,  who  was  treasurer  of  Fauquier 
county,  and  whose  duty  it  was  to  collect  the  taxes,  coupons  cut 
from  bonds  issued  by  the  state  of  Virginia  under  the  Funding 
Act,  and  lawful  money,  together  constituting  the  full  amount  of 
said  taxes,  which  the  defendant  declined  to  receive;  and  that  the 
defendant,  colore  officiiy  unlawfully,  wilfully,  maliciously  and 
against  plaintiff's  will,  under  the  pretended  authority  of  void 
process,  and  in  open  defiance  of  known  law,  accompanied  by 


B»  Barry  v.  Edmunds,  116  U.  S. 
550-56C  (29:729);  Scott  v.  Don- 
ald. 165  U.  S.  58-107  (41:632); 
White  v.  Greenhow,  114  U.  S.  307- 
308  (29:199). 

•0  Barry  v.  Edmunds,  116  XJ.  8. 
550-566  (29:729).  In  the  course 
of  its  opinion  in  this  case,  the 
court,  speaking  of  the  Jurisdic- 
tional amount  and  the  measure  of 
damages,  said: — 

"It  is  quite  clear  that  the 
amount  of  the  taxes  alleged  to  be 
delinquent,  for  payment  of  which 
the  seizure  is  made,  is  immaterial. 
It  is  equally  clear  that  the  plain- 
tiff is  not  limited  in  his  recovery 
to  the  mere  value  of  the  property 
taken.  That  would  not  neces- 
sarily cover  his  actual,  direct  and 
immediate  pecuniary  loss.  In  addi- 
tion, according  to  the  settled  law 
of  this  court,  he  might  show  him- 


self, by  proof  of  the  circum- 
stances, to  be  entitled  to  exem- 
plary damages  calculated  to  vindi- 
cate his  right  and  protect  it, 
against  future  similar  invasions. 
'It  is  a  well  established  principle 
of  the  common  law,  that,  in  ac- 
tions of  trespass  and  all  actions 
on  the  case  for  torts,  a  jury  may 
inflict  what  are  called  exemplary, 
punitive  or  vindictive  damages 
upon  a  defendant,  having  in  view 
the  enormity  of  his  offense  rather 
than  the  measure  of  compensation 
to  the  plaintiff.  We  are  aware  that 
the  propriety  of  this  doctrine  has. 
been  questioned  by  some  writers; 
but,  if  repeated  judicial  decisions 
for  more  than  a  century  are  to  be 
received  as  the  best  exposition  of 
what  the  law  is,  the  question  will 
not  admit  of  argument' " 
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conduct  intended  to  bring  plaintiff  into  public  contempt  and 
odium,  with  force  and  arms  entered  upon  plaintiff's  premises 
and  levied  upon  and  forcibly  seized  and  carried  away  one  horse 
of  the  value  of  $125.00  for  the  purpose  of  selling  same,  and  thus 
compelling  plaintiff  to  pay  his  taxes  in  a  medium  other  than 
that  already  offered  by  him.  The  declaration  stated  in  great 
detail  circumstances  of  aggravation,  with  averments  of  special 
damages,  and  laid  plaintiff's  damages  at  six  thousand  dollars. 
The  action  was  based  upon  the  proposition,  that  the  statute  of 
Virginia  which  forbade  the  fiscal  ofiicers  of  the  state  from  re- 
ceiving the  coupons  in  payment  of  taxes  impaired  the  obligation 
of  the  contract  between  the  state  and  the  holders  of  the  coupons, 
and  was,  therefore,  void,  which  had  been  so  decided,  previously, 
by  the  supreme  court,  and  it  was  alleged  that  the  act  of  the  of- 
ficer in  seizing  plaintiff's  horse  was  in  contempt  and  defiance 
of  that  decision  and  the  constitution  of  the  United  States  and 
the  judicial  x)ower  thereof.  The  circuit  court  dismissed  the  case 
on  the  ground  that  the  taxes  due  by  plaintiff  were  less  than  one 
hundred  dollars  and  the  property  seized  was  worth  less  than  two 
hundred  dollars,  and  if  the  jury  should  render  a  verdict  for  five 
hundred  dollars  damages  (the  statute  then  requiring  an  excess 
of  that  amount  to  give  jurisdiction)  such  verdict  would  be  ex- 
cessive, and  the  court  would  feel  compelled  to  set  it  aside.  On 
writ  of  error,  the  supreme  court  held  (1)  that  the  declaration 
stated  a  case  arising  under  the  federal  constitution,  and  (2)  a 
proper  case  for  exemplary  damages  was  stated,  and  that  as  mat- 
ter of  strict  law  it  could  not  be  judicially  declared  that,  upon 
the  case  stated  in  the  declaration,  the  plaintiff  was  precluded 
from  recovering  anything  in  excess  of  five  hundred  dollars  as 
damages,  exclusive  of  costs. 

§  690.  Same — Same — Scott  vs.  Donald. — The  case  of  Scott 
against  Donald®^  arose  under  the  ** Dispensary  Law"  of  South 
Carolina.  The  suit  was  brought  in  the  circuit  court  of  the 
United  States  for  the  district  of  South  Carolina.  The  plaintiff 
alleged  in  his  declaration  that  he  had  imported  into  the  state 
for  his  own  use  certain  wines  and  liquors,  which  the  defendant, 
who  was  a  state  constable,  acting  under  the  ** Dispensary  Law," 
seized  and  carried  away ;  and  that  the  plaintiff,  in  importing  the 
wines  and  liquors  for  his  own  use,  was  in  the  exercise  of  his  legal 

•1  Scott  V.  Donald,  165  U.  S.  58-107  (41:632). 
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rights  guarantied  by  the  constitution  of  the  United  States,  and 
the  constable,  in  seizing  and  carrying  away  plaintiff's  property, 
acted  knowingly,  wilfully  and  maliciously,  and  with  intent  to 
oppress,  humiliate  and  intimidate  plaintiff  and  make  him  afraid 
to  rely  upon  the  constitution  and  laws  of  the  United  States  and 
the  judicial  power  thereof  for  his  protection  in  the  rights,  privi- 
leges and  immunities  secured  to  him  by  the  constitution  and 
laws  of  the  United  States.  Plaintiff  laid  his  damages  at  six 
thousand  dollars  and  recovered  three  hundred  dollars.  On  writ 
of  error  the  supreme  court  held  (1)  that  the  provisions  of  the 
^'Dispensary  Law"  of  South  Carolina  which  authorized  the  sei- 
zure by  the  constable  was  in  conflict  with  the  provision  of  the 
federal  constitution  giving  congress  the  power  to  regulate  for- 
eign and  interstate  commerce  and  the  acts  of  congress  made 
thereunder,  and  was  therefore  void,  and  that  the  case  was  one 
arising  under  the  constitution;  (2)  that  the  case  stated  in  the 
declaration  was  a  proper  one  for  the  imposition  of  exemplary 
damages,  and,  although  the  value  of  the  goods  was  small  and 
the  recovery  only  three  hundred  dollars,  the  amount  in  dispute 
was  sufficient  to  give  the  court  jurisdiction,  and  (3)  that  the 
suit  was  not  against  the  state.  Regarding  the  rule  for  the  meas- 
ure of  damages,  the  court  declared  that  the  intentional,  mali- 
cious, and  repeated  interference  by  the  defendant  with  the  ex- 
ercise of  personal  rights  and  privileges  secured  to  the  plaintiff 
by  the  constitution  of  the  United  States,  as  alleged  in  the  dec- 
laration, constituted  a  wrong  and  injury  not  the  subject  of  com- 
pensation by  a  mere  money  standard,  but  fairly  within  the  doc- 
trine of  the  cases  where  exemplary  damages  have  been  allowed; 
and  that  the  declaration  having  laid  the  damages  at  six  thou- 
sand dollars,  a  jury  would  have  been  at  liberty  to  find  a  verdict 
in  any  amount  not  in  excess  of  that  sum,  and  the  jurisdiction 
of  the  court,  having  once  validly  attached,  could  not  be  defeated 
by  the  fact  that  the  recovery  fell  below  two  thousand  dollars. 

§  691.  Same — Same — ^Exemplary  damages  as  an  element  in 
a  case  arising' under  the  constitution. — The  doctrine  of  exem- 
plary damages,  as  defined  by  the  principles  of  the  common  law, 
has  long  been  recognized  and  administered,  in  proper  cases,  by 
the  courts  of  the  United  States ;  ^^  and  the  right  to  recover  such 

■62  Day  V.  Woodworth,  13  How.      7  Fed.  R.  63;   Galena  v.  R.  Co., 
3G3-373  (14:181) ;  Brown  v.  R.  Co.,      13  Fed.  R.  124;  Wilson  v.  Vaughn, 
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damages  may  constitute  an  important  element  in  a  case  arising- 
under  the  constitution  of  the  United  States,  such,  for  an  in- 
stance, as  an  action  to  recover  damages  for  the  seizure  of,  or 
other  trespass  upon  property,  by  state  officers,  acting  under 
color  of  authority  of  a  state  statute  which  is  repugnant  to  the 
federal  constitution,  where  the  trespass  is  wanton,  wilful  and 
malicious,  and  committed  with  intent  to  injure  and  oppress  the- 
owner.** 

§  692.  Same— Suit  arising  under  both  the  constitution  and 
a  federal  statute. — ^A  suit  may  be  of  such  a  nature  that  its  de- 
cision requires  the  construction  and  application  of  a  provision 
of  the  federal  constitution,  and  also  a  federal  statute.  It  ia 
then  a  suit  arising  under  the  constitution  and  laws  of  the  United 
States.  A  bill  in  equity,  filed  in  a  circuit  court  of  the  United 
States,  by  citizens  of  the  state  of  Illinois,  against  the  city  of 
Chicago,  for* the  purpose  of  obtaining  a  final  decree,  perpetually 
restraining  defendant  city,  its  officers  and  agents,  from  inter- 
fering with  the  plaintiffs  in  the  construction  of  a  dock,  in  Calu- 
met river,  in  front  of  certain  lands  owned  by  them  and  situated 
on  the  river  within  the  limits  of  the  city,  the  river  being  a  navi- 
gable water  of  the  United  States,  although  wholly  situated  with- 
in the  territorial  limits  of  the  state  of  Illinois,  and  in  which  bill 
the  plaintiffs  based  their  right  upon  the  federal  constitution, 
and  upon  certain  acts  of  congress  and  a  permit  from  the  secre- 
tary of  war,  which  legislative  enactment  and  action  of  the  secre- 
tary of  war  were  alleged  in  the  bill  to  be  in  execution  of  the 
power  of  congress,  under  the  constitution,  over  the  navigable 
waters  of  the  United  States,  was  held  to  present  a  suit  in  equity 
arising  under  the  constitution  and  laws  of  the  United  States, 
within  the  meaning  of  the  present  federal  judiciary  act,  of 
which  the  federal  circuit  court  had  original  jurisdiction,  concur- 
rent with  the  courts  of  the  state,  the  matter  in  dispute  exceed- 
ing, exclusive  of  interest  and  costs,  the  sum  or  value  of  two 
thousand  dollars;  although  it  was  determined  upon  the  merits 
that  it  was  not  the  intention  of  congress  in  enacting  the  legisla- 
tion relied  on  by  the  plaintiffs  to  regulate  interstate  commerce, 
nor  supersede  the  authority  of  the  state  over  structures  in  navi- 

23  Fed.  R.  231;  Press  Pub.  Co.  v.  «»  Scott  v.  Donald,  165  U.  S.  58- 

Monroe,  73  Fed.  R.  201;   Ry.  Co.      107  (41:632);  Barry  v.  Edmunds, 
V.  Hume,  115  U.  S.  521   (29:466).      116  U.  S.  550-566    (29:729). 
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gable  waters  within  its  limits,  and  the  bill  was  upon  that  ground 
dismissed.  In  other  words,  the  supreme  court  held  that  the  cir- 
cuit court  had  jurisdiction  of  the  suit  as  one  arising  under  the 
constitution  and  laws,  but  the  plaintiffs  were  not  entitled  to  re- 

§  693.  Suits  arising  under  the  laws  of  the  United  States.— » 

When  a  plaintiff,  in  the  statement  of  his  cause  of  action,  in  his 
declaration  or  bill,  presents  no  constitutional  question,  but  does 
claim  a  title,  right,  privilege  or  immunity  under  a  law  or  laws 
enacted  by  the  congress  of  the  United  States,  and  the  correct 
decision  of  the  case  depends  upon  the  construction  and  applica- 
tion of  sach  law  or  laws,  the  suit  is  one  arising  under  the  law» 
of  the  United  States,  as  contradistinguished  from  a  suit  arising 
under  the  constitution,  jurisdiction  of  which  is  vested  in  the 
circuit  courts  of  the  United  States,  concurrently  with  the  courts 
of  the  several  states,  independently  of  the  citizenship  of  the 
parties,  where  the  matter  in  dispute  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  or  value  of  two  thousand  dollars.  Such 
a  case  is  as  fully  within  the  original  jurisdiction  of  the  circuit 
court,  as  if  it  were  a  case  arising  under  the  constitution.*'* 


64  Cummlngs  v.  Chicago,  188  U. 
S.  410-431  (47:525). 

In  delivering  the  opinion  of  the 
court  in  the  case  here  cited,  Mr. 
Justice  Harlan,  said: 

"We  hold  that  the  circuit  court 
had  Jurisdiction  in  this  case.  That 
the  parties,  plaintiffs  and  defend- 
ants, are  citizens  of  the  same  state 
is  not  sufficient  to  defeat  the  jur- 
isdiction; for  by  the  act  of  March 
3,  1887,  chap.  373,  as  corrected  by 
the  act  of  August  13,  1888,  chap. 
866,  the  circuit  courts  have  juris- 
diction, without  reference  to  the 
citizenship  of  the  parties,  of  suits 
at  common  law  or  in  equity  aris- 
ing under  the  constitution  or  laws 
of  the  United  States.  24  Stat,  at 
L.  552,  25  Stat,  at  L.  433  (U.  S. 
Comp.  Stat  1901,  p.  508).  The 
present  suit  does  arise  under  the 
constitution  and  laws  of  the 
United  States,  because  the  plain- 


tiffs base  their  right  to  construct 
the  dock  in  question  upon  the 
constitution  of  the  United  States, 
as  well  as  upon  certain  acts  of 
congress  and  the  permit  (so 
called)  of  the  Secretary  of  War, — 
which  legislative  enactment  and 
action  of  the  Secretary  of  War 
were,  it  Is  alleged,  in  execution 
of  the  power  of  congress,  under 
the  constitution,  over  the  navig- 
able waters  of  the  United  States. 
Clearly,  such  a  suit  is  one  arlsing^ 
under  the  constitution  and  laws 
of  the  United  States.  That  it  is 
a  suit  of  that  kind  appears  from 
the  bill  Itself.  The  allegations 
which  set  forth  a  federal  right 
were  necessary  in  order  to  set 
forth  the  plaintiff's  cause  of  ac- 
tlon." 

eoWyman  v.  Wallace,  201  U.  S. 
230-244  (50:738) ;  Ames  v.  Kansas, 
111     U.     S.     449-472      (28:482); 
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§  694.  Same — Suits  on  the  official  bonds  of  federal  officers. 

A  suit  at  law  or  in  equity  brought  by  a  private  suitor  against  a 
federal  officer  and  his  sureties,  on  his  official  bond,  for  a  breach 
of  its  conditions,  is  a  suit  arising  under  the  laws  of  the  United 
States,  within  the  meaning  of  the  present  federal  judiciary  act, 
of  which  the  federal  circuit  courts  have  original  jurisdiction, 
concurrent  with  the  courts  of  the  several  states,  when  the  mat- 
ter in  dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum 
or  value  of  two  thousand  dollars,  without  regard  to  the  citizen- 
ship of  the  parties.  The  ratio  decidendi  in  such  cases  is  that, 
the  execution  of  the  bond  is  required,  its  conditions  fixed,  the 
extent  of  the  liability  of  the  obligors  defined,  and  the  right  of 
suit  upon  it  given,  by  federal  statute,  and  a  suit  upon  such  bond 
•is  a  right,  title,  privilege  or  immunity  set  up  and  claimed  by  the 
plaintiff  under  a  law  or  laws  of  congress,  the  construction  and 
application  of  which  are  necessary  to  the  decision  of  the  case.^* 

§  695.  Same — Same — Suit  on  bond  of  United  States  marshal. 
A  suit  against  a  United  States  marshal  and  his  sureties,  on  his 
official  bond,  to  recover  damages  for  a  breach  of  the  conditions 
thereof,  in  wrongfully  levying  a  writ  of  attachment  upon  the 
personal  property  of  the  plaintiff,  is  a  suit  arising  under  a  law 
or  laws  of  the  United  States,  of  which  the  federal  circuit  courts 
have  original  jurisdiction,  concurrent  with  the  courts  of  the  sev- 
eral states,  without  regard  to  the  citizenship  of  the  parties,  where 
the  matter  in  dispute  exceeds,  exclusive  of  interest  and  costs, 
the  simi  or  value  of  two  thousand  dollars.**^ 

§  696.  Same — Same— Suit  on  bond  of  federal  court  clerk. — 
A  suit  against  a  clerk  of  a  circuit  court  of  the  United  States 
and  his  sureties,  on  his  official  bond,  to  recover  damages  for  the 
misappropriation  by  him  of  funds  paid  to  him  as  clerk,  or  for 
other  breach  of  the  conditions  of  his  bond,  is  a  suit  arising  un- 


Kansas  Pacific  Railway  Co.  v. 
Atchison,  Topeka  &  Santa  Fe 
RaUroad  Co.,  112  U.  S.  414-423 
(28:794). 

««  Sonnenthell  v.  Christian  Moer- 
lein  Brewing  Co.,  170  U.  S.  401- 
416  (43:492);  Feibleman  v.  Pack- 
ard, 109  U.  S.  420  (27:984);  Bach- 
rack  V.  Norton,  132  U.  S.  337  (33: 
377) ;  Bock  v.  Perkins,  139  U.  S. 


628  (35:314);  Howard  v.  United 
States,  use  of  Stewart,  184  U.  S. 
676-694  (46:754). 

9^  Sonnenthell  v.  Christian  Moer- 
leln  Brewing  Co.,  172  U.  S.  401-416 
(43:: 492);  Feibleman  v.  Packard, 
109  U.  S.  420  (27:984);  Bachrack 
V.  Norton.  132  U.  S.  337  (33:377); 
Bock  y.  Perkins,  139  U.  S.  628  (35: 
314). 
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der  a  law  or  laws  of  the  United  States,  of  which  the  federal  cir- 
cuit courts  have  original  jurisdiction,  concurrent  with  the  courts 
of  the  several  states,  without  regard  to  the  citizenship  of  the 
parties,  when  the  matter  in  dispute  exceeds,  exclusive  of  inter- 
est and  costs,  the  sum  or  value  of  two  thousand  dollars.^^ 

§  697.  Same — Suit  to  enforce  individual  liability  of  share- 
holder of  liquidating  national  banks. — ^A  suit  in  the  nature  of 
a  creditor's  bill,  filed  by  a  creditor  of  a  national  bank  which  has 
gone  into  liquidation,  on  behalf  of  himself  and  all  other  credit- 
ors of  the  bank,  to  enforce  the  individual  liability  imposed  by 
federal  statute  on  the  stockholders  of  the  bank,  is  a  suit  to  en- 
force a  special  right  given  by  the  laws  of  the  United  States,  and 
is  a  suit  arising  under  those  laws,  of  which  the  circuit  courts 
have  original  jurisdiction  independently  of  the  citizenship  of 
the  parties;  and  in  order  to  maintain  such  a  suit  in  equity  it  is 
not  necessary  for  the  creditor  to  obtain  a  judgment  at  law  on  his 
claim  before  filing  his  bill.®® 

§  698.  Same— Ejectment  when  plaintiff's  title  depends  upon 
validity  of  patent  from  the  United  States. — ^An  action  of  eject- 
ment, where  the  plaintifiE  claims  title  to  the  land  sued  for  under 
a  patent  issued  by  the  United  States,  and  the  defendant  denies 
the  validity  of  the  patent,  and  claims  that  it  is  void  for  want  of 
power  in  the  officers  of  the  government  to  issue  it,  isi  a  suit  aris- 
ing under  the  laws  of  the  United  States,  of  which  the  circuit 
courts  have  jurisdiction,  although  there  is  no  diversity  of  citizen- 
ship.^« 

§  699.  Same — Ejectment  when  plaintiff  claims  title  through 
judicial  sale  under  federal  court  judgment. — An  action  of 
trespass  to  try  title,  in  which  the  plaintiff  claims  title  to  the 
land  under  and  by  virtue  of  a  purchase  of  the  same  at  a  judicial 
sale  made  under  a  judgment  rendered  by  a  circuit  court  of  the 
Iinited  States,  and  the  validity  of  his  purchase  and  title  depend 
upon  the  existence  of  a  lien  of  the  judgment,  under  which  he 
purchased,  upon  the  land,  the  existence  of  such  lien  being  alleged 
by  the  plaintiff,  is  a  suit  arising  under  the  laws  of  the  United 
States,  of  which  the  circuit  court  has  jurisdiction,  concurrent 

68  Howard  v.  United  States,  use  eo  Wyman  v.  Wallace,  201  U.  S. 

of  Stewart,  184  U.  S.  676-694  (46:  230-244   (50:738). 

754),*  affirming  S.  C.  42  C.  C.  A.  to  Doolan  v.  Carr,  125  U.  S.  618- 

169,  102  Fed.  R.  77.  642   (31:844). 
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with  the  courts  of  the  several  states,  without  diversity  of  citizen- 
ship, where  the  matter  in  dispute  exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  of  two  thousand  doUarsJ^ 

§  700.  Same— Two  corporationfl  claiming  same  lands  under 
different  acts  of  congress. — ^A  bill  in  equity,  filed  by  one  cor- 
poration against  another,  seeking  to  secure  to  plaintiff  the  con- 
veyance of  certain  lands,  the  title  to  which,  as  shown  by  the  al- 
legations of  the  bill,  is  claimed  by  both  corporations  under  dif- 
ferent acts  of  congress,  presents  a  case  arising  under  the  laws 
of  the  United  States.  The  decision  of  such  a  case  depends  upon 
the  construction  and  application  of  the  statutes  under  which  the 
parties  claim  title  to  the  land.^^ 

§  701.  Same — Suit  to  test  validity  of  the  consolidation  of 
railroad  companies  under  acts  of  congress. — ^A  suit,  the  sole  pur- 
pose of  which  is  to  test  the  validity  of  the  consolidation  of  cer- 
tain railroad  companies,  which  validity  rests  alone  upon  the  au- 
thority conferred  by  acts  of  congress,  is  a  suit  arising  under  the 
laws  of  the  United  States.  An  act  of  congress  **is  the  first  in- 
gredient in  the  case,  is  its  origin,  is  that  from  which  every  other 
part  arises."^* 

§  702.  Suits  by  and  against  federal  corporations. — The  de- 
cision ^*  of  Chief  Justice  Marshall  defining  the  nature  of  a  suit 
brought  by  a  federal  corporation  has  never  been  receded  from 
nor  modified,  but,  on  the  contrary,  has  been  extended,  and  it  is 
now  the  settled  doctrine  of  the  supreme  court  that  all  suits  at 
law  and  in  equity  brought  by  or  against  corporations  created 
and  organized  by  and  under  acts  of  congress  of  the  United  States 
are,  within  the  meaning  of  the  federal  constitution  and  the  fed- 
eral judiciary  act  now  in  force,  suits  arising  under  the  laws  of 
the  United  States,  and  that  where  the  matter  in  dispute  exceeds, 
exclusive  of  interest  and  costs,  the  sum  or  value  of  two  thousand 
dollars,  the  federal  circuit  courts  have  original  jurisdiction  of 
such  suits,  concurrent  with  the  courts  of  the  several  states,  in- 
dependently of  diversity  of  citizenship ;  ^°  the  ratio  decidendi 
being,  that  such  a  corporation  derives  its  existence  and  powers, 

Ti  Cooke  V.  Avery,  147  U.  S.  375-  ts  Ames  v.   Kansas^   111  U.   S. 

386  (37:209).  449-472  (28:482). 

T2  Kansas  Pacific  Railway  Co.  v.  74  Osborn  v.  The  Bank  of  The 

Atchison,    Topeka    &    Santa    Fe  United   States,  9  Wheat.  817-828 

Railroad   Co.,   112   U.   S.   414-423  (6:204). 

(28:794).  "Union  Pac.  Ry.  Co.  r.  Myers, 
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its  capacity  to  sue  and  be  sued,  its  right  to  be  a  corporation, 
its  right  to  transact  business  and  make  contracts  and  acquire 
and  own  and  hold  property,  directly  through  federal  legislation, 
and  that  an  allegation  in  a  suit  that  it  is  a  federal  corporation 
necessarily  discloses  a  claim  by  the  plaintiff  of  a  right,  title, 
privilege  or  immunity  under  a  law  of  the  United  States,  and 
that,  therefore,  the  suit  inevitably  arises  under  such  lawJ* 

§  703.  Same — Same — ^Bule  abolished  as  to  national  banks. — 
The  rule  of  federal  jurisdiction,  stated  in  the  section  next  pre- 
ceding, that  all  suits  brought  by  or  against  federal  corporations 
are  suits  arising  under  the  laws  of  the  United  States,  would,  if 
allowed  unrestrained  operation,  have  drawn  into  the  federal 
courts  all  suits  where  a  national  bank  should  be  a  party  and  the 
matter  in  dispute  should  exceed,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  two  thousand  dollars;  but  by  act  of  congress 
of  July  22,  1882,  the  rule  was  wholly  abolished  so  far  as  na- 
tional banks  are  concerned,  and  since  that  act  the  federal  courts 
have  no  jurisdiction  of  suits  in  which  a  national  bank  is  a  parly 
upon  the  ground  that  the  bank  is  a  federal  corporation.  The 
rule  now  has  absolutely  no  application  to  national  banks.^^ 

§  704.  Same— Suit  against  receiver  of  a  national  bank. — ^A 
receiver  of  a  national  bank,  appointed  by  the  comptroller  of  the 
currency,  is  an  oflScer  of  the  United  States,  and  a  suit  against 
him  is  one  arising  under  the  laws  of  the  United  States,  and  the 
circuit  courts  of  the  United  States  have  original  jurisdiction  of 
such  a  suit,  concurrent  with  the  courts  of  the  several  states, 
where  the  matter  in  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  two  thousand  dollars,  independently 
of  the  citizenship  of  the  parties.^® 

§  705.  Same— Suit  against  federal  court  receiver  does  not 
arise  under  laws  of  the  United  States. — ^A  suit  against  a  re- 
ceiver, appointed  by  a  federal  court  under  and  by  virtue  of  its 


115  U.  S.  1-25  (29:319);  Butler  v. 
Home  for  Soldiers,  145  U.  S.  64-75 
(36:346);  Railroad  CJo.  v.  Ry.  ft 
Navigation  Co.,  160  U.  S.  77-101 
(40:346);  Ry.  Co.  v.  Cox,  145  U. 
S.  593-608  (36:829). 

TfiOsborn  v.  The  Bank  of  the 
United  States,  9  Wlieat  817-828 
(6:204). 


T7  22  U.  S.  Stat,  at  L.  ch.  290, 
sec.  4,  p.  162;  Bank  v.  Cooper,  120 
U.  S.  778-784  (30:816);  White- 
more  v.  Bank.  134  U.  S.  527-530 
(33:1002);  Ex  parte  Jones,  164 
U.  S.  691-694  (41:601);  1  Bates 
Fed.  Eq.  Proc.  sec.  90. 

78  Auten  V.  Bank,  174  U.  S.  125- 
149  (43:920);  Speckart  v.  German 
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general  equity  powers,  and  not  under  any  provision  of  the  fed- 
eral constitution  and  laws,  and  whose  liability  depends  on  gen- 
eral laws,  and  w^hose  defense  does  not  rest  upon  any  act  of  con- 
gress, is  not  a  suit  arising  under  the  constitution  or  laws  of  the 
United  States.  There  existed  at  one  time  some  confusion  and 
doubt  upon  this  subject,  but  the  i-ule  is  now  definitely  settled 
as  here  stated.^* 

§  706.  Same — Suit  against  election  ofScers  for  wrongful  de- 
nial of  right  to  vote  for  member  of  congress. — ^A  suit  brought 
against  state  election  officers  to  recover  damages  for  wrongfully 
refusing  to  allow  the  plaintiff  to  vote  at  a  national  election  for 
a  member  of  the  house  of  representatives  of  the  congress  of  the 
United  States  is  a  suit  arising  under  the  constitution  and  laws 
of  the  Uu ited  States,  of  which  the  federal  circuit  courts  have 
jurisdiction  without  regard  to  the  citizenship  of  the  parties, 
where  the  requisite  jurisdictional  amount  is  in  dispute.*^ 

§  707.  Suits  arising  under  treaties  of  the  United  States. — ^A 
treaty  is  a  contract  between  independent  nations,  touching  mat- 
ters concerning  their  interests  as  such,  dependent  for  its  execu- 
tion and  observance  upon  the  honor  of  the  contracting  parties, 


Nat  Bank,  85  Fed.  R.  12;  Gilbert 
V.  McNulta,  96  Fed.  R.  83. 

7oGableman  v.  Peoria  D.  &  E. 
R.  Co.,  179  U.  S.  335-342  (45:220); 
Bausman  v.  Dixon,  173  U.  S.  113- 
115  (43:633);  Pope  v.  Ry.  Co.,  173 
U.  S.  573-582  (43:814). 

In  delivering  the  opinion  of  the 
court  in  Gableman  v.  Ry.  Co., 
Chief  Justice  Fuller  said: 

"The  Inquiry  we  are  pursuing 
does  not  fall  within  the  ruling  that 
a  corporation  created  by  congress 
has  a  right  to  invoke  the  Jurisdic- 
tion of  the  federal  courts  in  re- 
spect to  any  litigation  it  may  have, 
except  as  specifically  rectricted. 
Nor  are  the  cases  against  United 
States  officers  as  such,  or  on 
bonds  given  under  acts  of  con- 
gress, or  Involving  interference 
with  federal  process,  or  the  due 
faith  and  credit  to  be  accorded 
judgments,  in  point 


tit 


'The  question  is  whether  the 
bare  fact  that  the  appointment  of 
this  receiver  was  by  a  federal 
court  makes  all  actions  against 
him  cases  arising  under  the  con- 
stitution or  laws  of  the  United 
States,  notwithstanding  he  was  ap- 
pointed under  the  general  equity 
powers  of  courts  of  chancery,  and 
not  under  any  provision  of  that 
constitution  or  of  those  laws;  and 
that  his  liability  depends  on  gen- 
eral law,  and  his  defense  does  not 
rest  on  any  act  of  congress.  We 
are  of  opinion  that  this  question 
must  be  answered  in  the  negative, 
and  that  this  has  been  heretofore 
so  determined  as  the  circuit  court 
of  appeals  properly  held  in  this 
case." 

80  Swafford  v.  Templeton,  185  U. 
S.  487-494  (46:1005);  Wiley  v. 
Sinkler,  179  U.  S.  58  (45:84). 
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and  not  capable  of  enforcement  by  judicial  decree;  a  treaty 
may,  however,  and  often  does,  contain  provisions  conferring 
upon  or  confirming  unto  the  citizens  or  subjects  of  the  contract- 
ing parties  certain  titles  to  property,  rights,  privileges  and  im- 
munities, which  are  capable  of  judicial  enforcement  in  the  ordi- 
nary courts  of  justice,  and  which  provisions,  when  intended  to* 
be  operative  within  the  territorial  limits  of  the  United  States,. 
the  federal  constitution  makes  the  ** supreme  law  of  the  land,"* 
and  they  thereby  become  a  part  of  the  municipal  law  of  the 
states,  and  furnish  to  the  courts  a  binding  rule  of  decision  in 
aJl  cases  where  any  title,  right,  privilege  or  immunity  conferred 
or  confirmed  by  them  is  claimed  or  called  in  question;  but,  in 
order  to  constitute  a  treaty  provision  the  **  supreme  law  of  the 
land,"  and  make  it  a  part  of  the  municipal  law  of  the  states, 
it  must  secure  a  right  to  persons  or  classes  of  persons,  and  must 
come  within  the  powers  delegated  to  the  national  government 
by  the  federal  constitution,  and  not  contravene  the  scheme  and 
essential  principles  of  the  dual  system  of  government  estab- 
lished by  that  instrument,  nor  invade  the  municipal  sovereignty 
and  police  power  reserved  to  the  states ;  *^  and  a  suit  in  which 
the  plaintiff,  in  the  statement  of  his  cause  of  action,  claims  a 
title,  right,  privilege  or  immunity  under  such  treaty  provision 
is,  within  the  meaning  of  the  federal  constitution  and  judiciary 
acts,  a  suit  arising  under  a  treaty  of  the  United  States,  jurisdic- 
tion of  which,  concurrent  with  the  courts  of  thtf  several  states^ 
is  vested  in  the  federal  circuit  courts,  independently  of  the  citi- 
zenship of  the  parties,  where  the  matter  in  dispute  exceeds,  ex- 
clusive of  interest  and  costs,  the  sum  or  value  of  two  thousand 
dollars.*^ 


81  Foster  y.  Neilson,  2  Pet  263- 
317  (7:415);  Eldye  v.  Robertson, 
112  U.  S.  680-600  (28:798);  United 
States  y.  Ranscher,  119  U.  S.  407- 
436  (30:426);  Fairfax  y.  Hunter, 
7  Cranch,  603-632  (3:463);  Orr  y. 
Hodgson,  4  Wheat  453-465  (4: 
613);  Hauensteinv.  Lynham,  100 
U.  S.  483-491  (25:628);  Chirac  v. 
Chirac,  2  Wheat  269-278  (4:234); 
Hughes  y.  Edwards,  9  Wheat.  489- 
501  (6:142);  Cameal  v.  Bank,  10 

U 


Wheat  181-191  (6:297);  De  (Jeo- 
froy  y.  Rlggs,  133  U.  S.  268-273 
(33:642);  People  v.  Gerke,  5  Cal. 
381;  2  Story's  Comm.  on  Const, 
sec.  1608. 

82  Muse  y.  Arlington  Hotel,  168 
U.  S.  430-437  (42:631);  Budzesz  y. 
Illinois  Steel  Co.,  170  U.  S.  41- 
46  (42:941);  Filhiol  v.  Maurice^ 
185  U.  S.  108-111  (46:827);  Martla 
y.  Hunter,  1  Wheat  304-382  (4: 
97). 
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§  708.  Same — Treaty  provisionB  removing  disability  of  ali^i 
to  take  and  hold  land. — It  is  a  doctrine  firmly  established  by 
a  long  and  unbroken  line  of  decisions  of  the  supreme  court  of 
the  United  States,  that  the  law  of  the  state  in  which  land  is  sit- 
uated governs  and  controls  its  descent  and  transfer  by  deed  or 
devise  or  other  means  of  alienation,  and  to  that  law  the  courts, 
state  and  federal,  must  look  for  the  effect  of  such  instruments 
and  the  rules  for  their  construction ;  *'  and  a  treaty  provision  be- 
stowing upon  aliens  the  capacity  to  take  and  hold  land  by  de- 
scent or  purchase  is  a  removal  of  a  political  disability  of  the 
alien,  and  not  a  repeal  or  modification  of  the  land  laws  of  the 
state  where  the  land  lies,  nor  even  a  suspension  of  those  laws, 
for,  the  disability  of  alienage  being  removed  by  the  treaty  pro- 
vision, the  alien  takes  under  the  law  of  the  ^ate,  the  treaty  in 
such  case  acting  upon  and  affecting  the  political  status  of  the 
alien,  and  leaving  the  state  law  in  force ;  •*  and  the  general  gov- 
ernment in  removing  by  treaty  the  political  disability  of  the 
alien,  and  in  changing  his  poUtical  status,  and  granting  to  him 
a  new  political  capacity,  does  nothing  more  than  the  state,  itself, 
can  do  by  appropriate  legislation,  and  such  legislation  by  a  state 
does  not  contravene  the  federal  constitution  nor  constitute  the 
basis  of  a  federal  question  giving  the  federal  courts  jurisdic- 


tion. 


85 


s»  De  Vaughn  y.^Hutchinsan,  165 
U.  S.  566-578  (41:827);  Clark  v. 
Clark,  178  U.  S.  186-195  (44:1028); 
United  States  v.  Crosby,  7  Cranch, 
116  (3:287);  Clark  v.  Graham,  6 
Wheat  577  (5:334);  McGoon  v. 
Scales,  9  Wall.  23  (19:545);  Brine 
V.  Ins.  Co.,  96  U.  S.  627  (24:858); 
1  Bates  Fed.  Eq.  Proc.  sec.  70  and 
authorities  there  cited. 

84  People  V.  Gerke,  5  Cal.  381; 
Fairfax  v.  Hunter,  7  Cranch,  603- 
632  (3:453). 

85Blythe  v.  Hinckley,  180  U.  S. 
333-342  (45:557);  Hanrick  v.  Pat- 
rick, 119  U.  a  156-176   (30:396). 

In  Fairfax  v.  Hunter,  supra.. 
Story,  Justice,  delivering  the  opin- 
ion of  the  court,  said: 

It  is  clear  by  the  common  law. 


<«i 


that  an  alien  can  take  lands  by 
purchase,  though  not  by  descent; 
or  in  other  words  he  cannot  take 
by  the  act  of  law,  but  he  may  by 
the  act  of  the  party.  The  prin- 
ciple has  been  settled  In  the  year 
books,  and  has  been  uniformly 
recognized  as  sound  law  from 
that  time.  Nor  is  there  any  dis- 
tinction, whether  the  purchase  be 
by  grant  or  by  devise.  In  either 
case  the  estate  vests  in  the  alien, 
not  for  his  own  benefit,  but  for  the 
benefit  of  the  state;  or  in  the 
language  of  the  ancient  law,  the 
alien  has  the  capacity  to  take  but 
not  to  hold  lands,  and  they  may 
be  seized  into  the  hands  of  the 
sovereign.  But  until  the  lands  are 
so  seized,  the  alien  has  complete 
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§  709.  Jurisdiction  based  on  diversity  of  citizenship. — ^Thc 
circuit  courts  of  the  United  States  have  original  jurisdiction, 
concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity,  in  which  there  is  a  con- 
troversy between  citizens  of  different  states,  in  which  the  matter 
in  dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or 
value  of  two  thousand  dollars.*® 

§  710.  Same  —  Not  residence,  but  citizenship. — Citizenship 
and  residence  are  not  synonymous  terms;  and  an  averment  of 
residence  is  not  the  equivalent  of  an  averment  of  citizenship, 
and  is  insufficient  to  give  the  circuit  court  jurisdiction  of  a 
cause,  and  this  rule  is  not  changed  by  the  declaration  in  the 
fourteenth  amendment  to  the  federal  constitution  that  **all  per- 
sons born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof  are  citizens  of  the  United  States,  and  of  the 
states  where  they  reside."  The  rule  since  the  amendment,  as 
well  as  before  it  is  that,  the  plaintiff  must  distinctly  allege 
that  he  and  the  defendant  are  citizens  of  different  states.*^ 

§  711.  Same — ^Territories  not  states  within  the  meaning  of 
the  federal  constitution  and  jndiciary  acts. — ^The  territories 
of  the  United  States  and  the  District  of  Columbia  are  not  states 
within  the  meaning  of  the  provisions  of  the  federal  constitution 
and  the  judiciary  acts  defining  the  jurisdiction  of  the  federal 
courts;  and  the  circuit  courts  of  the  United  States  have  no  juris- 
diction of  suits  between  citizens  of  the  territories  of  the  United 


dominion  over  the  same.  He  is  a 
good  tenant  of  the  freehold  in  a 
praecipe  on  a  common  recovery* 
and  may  convey  the  same  to  a 
purchaser,  •  •  ♦  yet  it  must 
probably  mean  that  he  can  convey 
a  defeasible  estate  only,  which  on 
office  found  will  divest.  It  seems 
indeed  to  have  been  held,  that  an 
alien  cannot  maintain  a  real  ac- 
tion f  or  the  recovery  of  lands.  But 
it  does  not  then  follow  that  he  may 
not  defend,  in  a  real  acti6n,  his 
title  to  the  lands  against  all  pei^ 
sons  but  the  sovereign.  We  do  not 
find  that  in  respect  to  these  gen- 
eral rights  and  disabilities,  there 
Is   any    admitted   difference    be- 


tween alien  friends  and  alien  en- 
emies. During  the  war,  the  pro- 
perty of  alien  enemies  is  subject 
to  confiscation  jure  helix,  and  their 
civil  capacity  to  sue  is  suspended." 

8<)25  U.  S.  Stat,  at  L.  ch.  866. 
sec.  1,  p.  434;  4  Fed.  Stat  Anno. 
265,  266;  1  U.  S.  Comp.  Stat  1901, 
pp.  507,  508. 

87  Robertson  v.  Cease,  97  U.  S. 
.646-651  (24:1057);  Parker  v.  Over- 
man, 18  How.  137-143  (15:318); 
Denny  v.  Pironi,  141  U.  S.  121-126 
(35:657);  Ederhart  v.  Huntsville 
College,  120  U.  ^.  223  (30:623); 
Menard  v.  Goggan,  121  U.  S.  253 
(30:914);  Grace  v.  Ins.  Co.,  109 
U.  S.  278-285  (27:932). 
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States  or  the  District  of  Columbia  on  one  side,  and  citizens  of 
a  state  on  the  other  side,  where  that  jurisdiction  is  based  alone 
upon  the  citizenship  of  the  parties.^* 

§  712.  Same — Oorporation  created  by  a  state  a  citizen 
thereof. — ^A  corporation  created  by  a'  state  is,  within  the  mean- 
ing of  the  second  section  of  the  third  article  of  the  federal  con- 
stitution extending  the  judicial  power  of  the  United  States  to 
controversies  ** between  citizens  of  different  states,**  and  within 
the  meaning  of  the  federal  judiciary  acts  distributing  that  ju- 
dicial power,  a  citizen  of  the  state  which  created  it,  and  is  a  com- 
petent party,  either  as  plaintiff  or  defendant,  to  sustain  the 
jurisdiction  of  a  federal  circuit  court  in  a  suit  at  law  or  in  equity 
in  which  the  jurisdiction  is  based  upon  diversity  of  the  citizen- 
ship of  the  parties.*® 

§  713:  Same — Same— Incorporated  in  more  than  one  state. 
While  it  Ls  true  that  a  corporation  created  by  one  state  may  be 
created  a  corporation  of  another  state  by  the  legislature  of  the 
latter  state,  in  regard  to  property  and  acts  within  its  territorial 
limits,  yet  such  corporation,  for  the  purposes  of  suing  and  being 
sued  in  the  federal  courts,  and  for  the  purposes  of  the  jurisdic- 
tion of  those  courts,  remains  a  citizen  of  the  state  which  first 
created  it.^ 

§  714.  Same — Citizenship  of  national  banks  for  purposes  of 
jurisdiction. — ^By  federal  statutory  provisions,  all  national 
banking  associations  incorporated  under  the  laws  of  the  United 
States  are,  for  the  purposes  of  suing  and  being  sued  in  the 
courts  of  the  United  States,  deprived  of  their  character  as  fed- 
eral corporations,*'^  and  are  to  be  deemed  citizens  of  the  states 


88  Hepburn  y.  EUzey,  2  Cranch, 
445  (2:332);  New  Orleans  v.  Win- 
der, 1  Wheat  91-95  (4:44);  Bar- 
ney V.  Baltimore,  6  Wall.  280-291 
(18:825);  Hooe  v.  Jamleson,  166 
U.  S   395-399  (41:1049). 

«»Ry.  Co.  V.  James,  161  U.  S. 
545-572  (40:802);  Southern  Ry. 
Co.  V.  Allison,  191  U.  S.  326-339 
(47:1078);  Louisville,  New  Albany 
&  Chicago  Ry.  Co.  v.  Louisville 
Trust  Co.,  174  U.  S.  552-577  (43: 
1081);  Doctor  v.  Harrington,  196 
U.  S.  579-589  (49:606);  Louisville, 


Cincinnati  &  Charleston  R.  R.  Co. 
V.  Letson,  2  How.  497-559  (11: 
353) ;  Marshall  v.  Baltimore  ft  O. 
R.  Co.,  16  How.  314  (14:953). 

00  Southern  Ry.  Co.  v.  Allison,. 
190  U.  S.  326-329  (47:1078);  Louis- 
ville,  New  Albany  ft  Chicago  Ry. 
(3o.  V.  Louisville  Trust  CJo.,  174  U. 
S.  552-677  (43:1081);  Ry.  Co.  v. 
James,  161  U.  S.  545-572  (40:802); 
St.  Joseph  ft  Grand  Island  R.  Co. 
V.  Steele,  167  U.  S.  659-664  (42: 
315). 

Bi  22  U.  S.  Stat,  at  L.  eh.  290^ 
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in  which  they  are  respectively  located,  and  are  deprived  of  the 
privilege  of  suing  or  being  sued  in  the  federal  courts,  except  in 
eases  where  diversity  of  citizenship  authorizes  actions  to  be 
brought.*^' 

§  716.  Same— A  state  not  a  citizen.-r-A  state  is  not  a  citizen ; 
and  it  is  well  settled  that  a  suit  between  a  state  and  a  citizen  or 
corporation  of  another  state  is  not  a  suit  between  citizens  of  dif- 
ferent states,  and  a  circuit  court  of  the  United  States  has  no 
jurisdiction  of  such  suit,  unless  it  arises  under  the  constitution 
or  a  law  or  a  treaty  of  the  United  States.** 

§  716.  Same— Same— Suit  brought  by  state  on  relation  of  a 
person. — A  suit  brought  in  a  circuit  court  of  the  United  States 
by  a  state  upon  the  relation  of  a  person,  upon  an  oflScial  bond 
of  an  officer,  or  the  bond  of  an  administrator  made  payable  to 
the  state,  for  the  benefit  of  persons  injured  by  breaches  of  its 
condition,  must  be  treated,  so  far  as  the  jurisdiction  of  the  court 
is  concerned,  as  though  the  relator,  or  person  for  whose  benefit 
the  suit  is  prosecuted,  was  alone  named  as  plaintiff.  In  such 
cases,  the  name  of  the  state  is  used  from  necessity,  brought 
about  by  the  rules  of  pleading,  for  the  benefit  of  the  interested 
party,  who  is  usually  called  the  relator,  and  the  real  controversy 
is  between  him  and  the  obligors  on  the  bond,  and  if  there  be  di- 
versity of  citizenship  as  between  them,  and  the  requisite  jurisdic- 
tional amount  be  involved,  the  circuit  court  will  have  jurisdic- 
tion of  the  cause."* 

§  717.  Same— Persons  standing  in  a  fiduciary  relation  suing 
or  sued. — When  the  jurisdiction  of  the  court  is  invoked  upon 
the  ground  of  the  diversity  of  the  citizenship  of  the  parties, 
and  the  plaintiff  or  defendant  sustains  a  fiduciary  relation  to 
the  subject-matter  of  the  suit,  as  administrator,  guardian  or 
trustee,  if  such  person  is  by  law  authorized  to  sue  or  defend 


sec.  4,  p.  162;  Leather  Mfg.,  Na- 
tional Bank  V.  Cooper,  120  TJ.  S. 
778-784  (30:816);  Whitmore  v. 
Amoskeag  Naitional  Bank,  134  U. 
•S.  527-^30  (33.1002). 

»2  24  U.  S.  Stat,  at  L.  eh.  373, 
sec.  4,  p.  552;  25  U.  S.  Stat,  at  L. 
ch.  866,  sec.  4,  p.  434;  Petre  et  al. 
V.  Commercial  National  Bank  of 
Chicago,   142   U.   S.   644-651    (35: 


1144);  Ex  parte  Jones,  164  U.  S. 
691-694  (41:601). 

»3  Postal  Telegraph  Co.  v.  Ala- 
bama, 155  U.  S.  482-488  (39:231); 
Arkansas  v.  Kansas  &  Texas  Coal 
Co..  183  U.  S.  185-191  (46:144). 

9^  State  of  Indiana,  ex  rel  Stan- 
ton V.  Glover,  155  U.  S.  513-522 
(39:243);  State  of  Maryland  for 
the  use  of  Markely  v.  Baldwin,  112 
U.  S.  490-495  (28:822). 
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without  joining  as  parties  the  persons  beneficially  interested, 
the  jurisdiction  of  the  court  is  to  be  determined  by  the  citizen- 
ship of  the  party  suing  or  sued,  and  not  by  the  citizenship  of 
the  persons  beneficially  interested.®*^ 

§  718.  Same — Suit  by  assignee  of  choee  in  action. — ^It  is  pro- 
vided by  the  judiciary  act  now  in  force  that  no  circuit  or  dis- 
trict court  shall  **have  cognizance  of  any  suit,  except  upon  for- 
eign bills  of  exchange,  to  recover  the  contents  of  any  promis- 
sory note  or  other  chose  in  action  in  favor  of  any  assignee,  or 
of  any  subsequent  holder  if  such  instrument  be  payable  to 
bearer  and  be  not  made  by  any  corporation,  unless  such  suit 
might  have  been  prosecuted  in  such  court  to  recover  the  said 
contents  if  no  assignment  or  transfer  had  been  made."  *• 

The  decisions  of  the  supreme  court,  construing  this  provision 
of  the  statute,  have  established  the  following  proposUions, 
namely:  (1)  A  suit  to  recover  the  contents  of  a  promissory  note 
or  other  chose  in  action  is  a  suit  to  recover  the  amount  due  upon 
such  note,  or  the  amount  claimed  to  be  due  upon  an  account, 
personal  contract,  or  other  chose  in  action;  (2)  a  suit  to  fore- 
close a  mortgage  is  within  the  inhibition  of  the  act,  and  can 
only  be  maintained  where  the  assignor  was  competent  to  file 
the  bill;  (3)  the  bill  or  other  pleading  must  contain  an  aver- 
ment showing  that  the  suit  could  have  been  maintained  by 
the  assignor  if  no  assignment  had  been  made;  (4)  a  suit  may 
be  maintained  between  the  immediate  parties  to  a  promissory 
note  as  endorser  and  endorsee,  provided  the  requisite  diversity 
of  citizenship  appears  as  between  them,  or  upon  a  new  contract 
arising  subsequently  to  the  execution  of  the  original,  notwith- 
standing a  suit  could  not  have  been  maintained  upon  the  origi- 
nal contract,  and  in  such  cases  the  original  contract  may  be  con- 
sidered to  ascertain  the  amount  of  the  damages.*' 


»5  Mexican  Central  R.  Co.  v.  Bck- 
man,  187  U.  S.  429-436  (47:245); 
Dodge  V.  Tulley,  144  U.  S.  451-458 
(36:501);  Rice  v.  Houston,  13 
Wall.  66-68  (20:484);  Coal  Co.  v. 
Blatchford,  11  Wall.  172-178  (20: 
179) ;  Bonafee  v.  Williams,  3  How. 
674-577  (11:732);  Harper  v.  Nor- 
folk  &  W.  R.  Co.,  36  Fed.  R.  102; 
Shirk  T.  City  of  La  Fayette,  52 
Fed.  R.  857;  Davles  v.  La  thorp,  12 


Fed.  R.  353;  Browne  v.  Browne,  1 
Wash.  429,  Fed.  cas.  No.  2,035;  1 
Bates  Fed.  Eq.  Proc.  sec.  95. 

»«25  U.  S.  Stat,  at  L.  ch.  866, 
sec.  1,  p.  433. 

»7Kolze  V.  Hoadley,  200  U.  S. 
76-86  (50:377),  and  authorities 
there  collated  and  classified;  Mex- 
ican National  R.  Ck>.  v.  Davidson, 
157  U.  S.  201-209  (39:672),  and 
authorities  there  collated;  Ameri- 
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§  719.  Same — Same — Bill    for    specific    perfcnrmance. — The 

words  of  the  statute,  "the  contents  of  any  promissory  note  or 
Other  chose  in  action,"  though  infelicitously  chosen  by  the  legis- 
lature, were  designed  to  embrace,  and  do  embrace,  the  rights 
created  and  conferred  by  those  instruments  which  are  capable 
of  enforcement  by  suit;  and  a  bill  in  equity  seeking  the  specific 
performance  of  a  contract  for  the  sale  of  land  is  within  the  in- 
hibition of  the  statute,  and  the  federal  courts  have  no  juris- 
diction of  such  a  bill  by  an  assignee  of  such  a  contract,  unless 
the  suit  could  have  been  maintained  by  the  assignor  if  no  as- 
signment had  been  made.** 

§  720.  Same — Same — Exceptions — Notes  of  corporation  pay- 
able to  bearer. — Notes  made  by  a  corporation  and  payable  to 
bearer  are  expressly  excepted  from  the  operation  of  the  statu- 
tory provision  in  regard  to  suits  by  the  assignee  of  a  chose  in 
action;  and  this  exception,  expressed  in  the  words,  *'any  cor- 
poration,*' includes  municipal  as  well  as  private  corporations, 
and  an  assignee  or  subsequent  holder  of  such  notes  issued  by  a 
municipal  corporation,  being  a  citizen  of  a  state  different  from 
that  of  the  debtor  corporation,  is  entitled  to  sue  upon  them  in 
a  federal  court  without  reference  to  the  citizenship  of  any  prior 
holder.** 

§  721.  Same — Same — Same— Foreign  bills  of  exchange.-^ 
Foreign  bills  of  exchange  are  also  excepted  from  the  operation  of 
the  statutory  restriction  upon  the  right  of  assignees  of  choses  in 
action  to  sue  in  the  federal  courts ;  and  a  bill  of  exchange  drawn 
in  one  of  the  states  of  the  union  upon  persons  living  in  another 
state  is,  within  the  meaning  of  the  act,  a  foreign  bill  of  ex- 
change, and  a  holder  or  assignee  of  it  may  maintain  suit  upon  it 
in  the  federal  court  where  diversity  of  citizenship  exists  be- 
tween him  and  the  payor  without  reference  to  the  citizenship 
of  a  prior  holder.^ 

can  Colortype  Co.  v.  Continental  »»  Loeb  v.  Trustees  of  Columbia 

Colortype  Co.,  188  U.  S.  104-lOS  Township,  179  U.  S.  472-494  (45: 

(47:404),    and    authorities    there  280);    Thompson  v.   Perrine,  106 

cited.  U.     S.    589-593     (27:298);     Lake 

M  Shoecraft  v.  Bloxham,  124  U.  County  v.  Dudley,  173  U.  S.  243 

S.    730-736    (31:574);    Corbin    v.  (43:684);  Andes  v.  Ely,  158  U.  S. 

Blockham  County,  105  U.  S.  659-  132     (39:996);     New    Orleans    v. 

667   (26:1136);    Plant  Investment  Quinlan,  173  U.   S.  191   (43:664). 

Co.   V.   Ry.   Co.,   152   U.   S.   71-77  iBuckner  v.  Finley,  2  Pet.  586 

(38:358).  (7:528);  Dickens  v.  Beal,  10  Pet. 
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§  722.  Same— Same — ^The  fact  of  assignment. — ^Whether  or 
not  there  has  been  in  fact  an  endorsement  and  assignment  of 
a  promissory  note  is,  as  between  the  original  parties,  always 
open  to  inquiry,  and  parol  evidence  is  admissible  to  show  the 
real  relation  of  the  parties ;  ^and,  although  the  transaction,  for 
the  convenience  of  the  parties  in  carrying  out  a  lawful  purpose, 
has  been  given  the  form  of  an  endorsement  and  assignment,  if 
there  was,  in  fact>  no  assignment,  but  the  nominal  assignee  was 
the  first  taker  of  the  note  and  furnished  directly  the  considera- 
tion for  its  execution,  and  the  nominal  endorser  made  the  en- 
dorsement before  delivery,  and  as  a  maker,  then  the  provision 
of  the  statute  does  not  apply,  and  the  holder  of  the  note  may, 
if  diversity  of  citizenship  exists  between  him  and  the  parties 
signing  the  note,  maintain  suit  on  it  in  a  federal  court  without 
reference  to  the  citizenship  of  the  endorser.^ 

§  723.  Same — Several  plaintiffs  and  defendants. — When  it 
is  sought  to  maintain  the  jurisdiction  of  a  federal  circuit  court 
over  a  suit  upon  the  ground  that  it  is  between  citizens  of  differ- 
ent states,  if  there  are  several  co-plaintiffs,  each  plaintiff  must 
be  competent  to  sue,  and,  if  there  are  several  co-defendants, 
each  defendant  must  be  liable  to  be  sued,  in  that  court  or  the 
jurisdiction  will  fail ;  ^  but  the  rule  is  not  infringed  by  the 
fact  that,  in  a  suit  brought  by  two  plaintiffs  against  one  de- 
fendant, between  whom  and  plaintiffs  there  is  diversity  of  citi- 
zenship, the  plaintiffs  themselves  are  not  citizens  of  the  same 
state.* 

§  724.  Jurisdiction  of  suits  between  citizens  of  a  state  and 
foreign  states,  citizens  or  subjects. — The  circuit  courts  of  the 
United  States  have  original  jurisdiction,  concurrent  with  the 
courts  of  the  several  states,  of  all  suits  of  a  civil  nature,  at  com- 
mon law  or  in  equity,  in  which  there  is  a  controversy  between 


672  (9:538);  Nelson  v.  First  Nat 
Bank,  69  Fed.  R.  800;  Bank  of 
The  United  States  v.  Daniel,  12 
Pet.  32-58   (9:989). 

2  Holmes  v.  Goldsmith  ft  Co., 
147  U.  S.  150-164  (37:118);  Blair 
V.  Chicago,  201  U.  S.  400-489  (50: 
801). 

s  Susquehannah  ft  W.  Valley  R. 
Co.  v.   Blatchford,   11   Wall.   172- 


178  (20:179);  Hooe  v.  Jamleson, 
166  U.  S.  395-399  (41:1049);  Bank 
V.  Slocomb,  14  Pet.  60-66  (10: 
354) ;  Anderson  v.  Watt,  138  U.  S. 
694-708  (34:1078);  Strawbrldge  v. 
Curtis,  3  Cranch,  267  (4:435); 
New  Orleans  v.  Winter,  1  Wheat. 
91  (4:444). 

*  Sweeney  r.  Carter  Oil  Co.,  199 
U.  S.  252-259  (50:178). 
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citizens  of  a  state  and  foreign  states^  citizens  or  subjects,  and  in 
which  the  matter  in  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  two  thousand  dollars ;  ^  and  the  juris- 
diction is  unaffected  by  the  fact  that  the  foreign  citizen  resides 
in  this  country  and  in  the  state  of  the  residence  of  the  adverse 
party ,•  or  by  the  fact  that  he  is  the  consul  of  a  foreign  state/ 
But  the  circuit  courts  have  no  jurisdiction  of  a  suit  where  both 
parties  are  citizens  or  subjects  of  a  foreign  state,  unless  it  be 
cne  arising  under  the  constitution  or  a  law  or  a  treaty  of  the 
United  States;®  and  an  Indian  residing  in  a  state  of  the  Union 
is  not,  within  the  meaning  of  the  judiciary  acts,  a  citizen  or 
subject  of  a  foreign  state.*  ' 

§  725.  Same— Oorporation  created  by  a  foreign  state  a  citi- 
zen thereof. — ^A  corporation  created  by  the  laws  of  a  foreign 
state  is,  within  the  meaning  of  the  second  section  of  the  third 
article  of  the  federal  constitution  extending  the  judicial  power 
of  the  United  States  to  controversies  **  between  citizens  of  a 
state  and  foreign  states,  citizens,  or  subjects,"  and  within  the 
meaning  of  the  federal  judiciary  acts  distributing  that  judicial 
X)ower,  a  citizen  or  subject  of  the  foreign  state  under  and  by 
Tirtue  of  whose  laws  it  has  been  created,  and  is  a  competent 
party,  either  as  plaintiff  or  defendant,  to  sustain  the  jurisdic* 
tion  of  a  federal  circuit  court  in  a  suit  at  law  or  in  equity  in 
which  the  jurisdiction  is  based  upon  the  fact  that  the  suit  in- 
volves a  controversy  between  parties  of  the  character  above  men- 
tioned; and  where  such  foreign  corporation  is  defendant,  the 
suit  may  be  maintained  in  a  circuit  court  of  the  United  States 
in  any  district  in  which  valid  service  of  process  can  be  made 
upon  such  defendant.'® 


B  25  U.  S.  Stat  at  L.  ch.  866,  sec. 
1,  p.  434. 

«  Breedlove  v.  NIcolet,  7  Pet  413 
(8:731). 

7  Bors  V.  Preston,  111  U.  S.  252- 
263  (28:419);  St  Lukes  Hospital 
V.  Barclay,  3  Blatch.  259,  Fed.  cas. 
No.  12,241;  Gittlngs  v.  Crawford, 
1  Taney,  1. 

»  Pooley  V.  Luco,  72  Fed.  R.  563; 
Montalet  v.  Murray,  4  Cranch,  46- 
48  (2:545);  Jackson  v.  Twenty- 
man,  2  Pet  136  (7:374);  Laird  v. 


Indemnity  Mutual  Marine  Assur. 
Co.,  44  Fed.  R.  712;  Johnson  y. 
Accident  Ins.  Co,  35  Fed.  R.  376; 
Lacroix  v.  Lyons,  27  Fed.  R.  403; 
Hodgson  V.  Thompson,  3  Cranch, 
303-304  (3:108). 

«  Karrahoo  v.  Adams,  1  Dill.  344, 
Fed.  cas.  No.  7,614;  Paul  v.  Chil- 
soquie,  70  Fed.  R.  401. 

10  Barrow     Steamship     Co.     v. 

Kane,  170  U.  S.  100-113  (42:964); 

Re  Hohorst.  150  U.  S.  653-664  (37: 

.  1211) ;  National  Steamship  Co.  y. 
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§  726.  Jurisdiction  of  suits  in  which  the  United  States  are- 
plaintiffs. — ^The  circuit  courts  of  the  United  States  have  orig- 
inal jurisdiction,  concurrent  with  the  courts  of  the  several 
states,  of  all  suits  of  a  civil  nature,  at  law  or  in  equity,  in  which 
the  United  States  are  plaintiffs  or  petitioners,  without  regard 
to  the  sum  or  value  of  the  matter  in  dispute." 

§  727.  Jurisdiction  founded  on  claim  to  lands  under  grant- 
of  different  states.— The  circuit  courts  of  the  United  States 
have  original  jurisdiction,  concurrent  with  the  courts  of  the 
several  states,  of  all  suits  of  a  civil  nature,  at  law  or  in  equity, 
in  which  there  is  a  controversy  between  citizens  of  the  same 
state,  claiming  lands  under  grants  of  different  states,  without 
regard  to  the  sum  or  value  of  the  .matter  in  dispute.^* 

§  728.  The  amount  in  dispute — ^In  what  classes  of  cases  the 
jurisdictional  sum  or  value  of  two  thousand  dollars  is  neces- 
sary to  maintain  jurisdiction. — ^It  is  within  the  competency  of 
congress,  in  distributing  to  the  circuit  courts  the  judicial  power, 
to  make  the  jurisdiction  in  any  class  of  cases  depend  upon  a 
specified  sum  or  value,  and  to  vest  jurisdiction  in  other  classes 
of  cases  without  regard  to  the  amount  in  controversy;  and  that 
policy  has  been  followed  in  the  judiciary  act  now  in  force,  de- 
fining the  jurisdiction  of  the  circuit  courts  which  they  exercise 
concurrently  with  the  courts  of  the  several  states.  That  act 
vests  the  circuit  courts  with  jurisdiction  over  five  classes  of 
cases,  and  in  three  of  the  classes  it  is  an  essential  element  of 
the  jurisdiction  that  the  matter  in  dispute  shall  exceed,  exclu- 
sive of  interest  and  costs,  the  sum  or  value  of  two  thousand  dol- 
lars, and  in  two  of  the  classes  the  jurisdiction  is  vested  without 
regard  to  the  sum  or  value  in  controversy. 

The  three  classes  of  cases  in  which  the  jurisdictional  sum  or 
value  of  two  thousand  dollars  is  requisite  are:  (1)  Suits  of  a 
civil  nature  at  common  law  or  in  equity  arising  under  the  con- 
stitution or  laws  of  the  United  States,  or  treaties  made  or  which 

Tugman,  106  U.   a  118-123   (27:  Shaw,  39  Fed.  R.  433,  3  L.  R.  A. 

87).  232;    United   SUtes   v.   Kentucky 

"25  U.  S.  Stat,  at  L.  eh.  866,  River  Mills,  45  Fed.  R.  273;  United 

sec.  1,  p.  434;    United  States  v.  States  v.  Reid,  90  Fed.  R.  522. 

Sayward,  160  U.  S.  494  (40:508);  12  25  U.  S.  Stat,  at  L.  ch.  866, 

United  States  Fidelity  &  Guaranty  sec.  1,  p.  434;    United  States  y. 

Co.  V.  United  States,  203  U,  S.  204-  Sayward,  160  U.  S.  494  (40:508). 
349    (51:510);    United    States    v. 
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shall  be  made  tinder  their  authority;  (2)  suits  of  a  civil  nature 
at  cc.nmon  law  or  in  equity  in  which  there  shall  be  a  contro- 
versy between  citizens  of  diflferent  states;  and  (3)  suits  of  a  civil 
nature  at  common  law  or  in  equity  in  which  there  shall  be  a  con- 
troversy between  citizens  of  a  state  and  foreign  states,  citizens 
or  subjects. 

The  two  classes  of  cases  in  which  the  jurisdiction  is  given 
without  regard  to  the  sum  or  value  of  the  matter  in  dispute  are : 
(1)  Suits  of  a  civil  nature  at  common  law  or  in  equity  in  which 
the  United  States  are  plaintiffs  or  petitioners;  and  (2)  suits  of 
a  civil  nature  at  common  law  or  in  equity  in  which  there  shall 
be  a  controversy  between  citizens  of  the  same  state  claiming 
lands  under  grants  of  different  states^^® 

§  729.  Same— Bnles  for  determining  the  amount  in  dispute 
The  determination  of  what  is  the  amount  in  dispute,  within  the 
meaning  of  the  federal  judiciary  acts,  often  presents  questions- 
of  some  intricacy  and  difficulty,  and  the  subject  has  called  forth 
many  decisions  of  the  supreme  court,  in  which  some  legal  rules 
have  been  declared  for  the  guidance  of  the  courts  of  original 
jurisdiction;  but,  notwithstanding  those  learned  decisions,  giv- 
ing construction  to  the  jurisdictional  clause  of  the  judiciary 
acts,  and  the  formulation  and  announcement  of  legal  rules,  the- 
difficulties  of  the  subject  still  abide  with  us  and  are  a  constant 
source  of  litigation.  In  defining  the  amount  in  controversy 
within  the  meaning  of  the  judiciary  act  defining  the  jurisdic- 
tion of  the  circuit  courts,  the  supreme  court  applies  to  the  ques- 
tion the  same  legal  rules  and  principles  which  it  applied  to  the 
determination  of  the  same  question  arising  under  the  legislation 
defining  its  own  appellate  jurisdiction  during  the  long  series 
of  years  when  that  jurisdiction  was  made  to  depend  upon  a 
specified  sum  or  value,  and  the  decisions  of  the  court  upon  the 
amount  in  controversy  as  to  its  own  jurisdiction  are  cited  by  it 
in  questions  arising  out  of  the  amount  in  controversy  in  regard 
to  the  jurisdiction  of  the*  circuit  court ;  and  it  is,  therefore,  es- 
tablished that  the  legal  rules  and  principles  applied  in  deter- 
mining the  amount  in  controversy  in  the  circuit  courts  are  pre- 

18  25  U.  S.  Stat  at  L.  eh.  866,  sec.  Co.,   161   U.   S,   96-101    (40:630) ; 
1,  p.  434;   United  States  v.  Say-  Holt  v.  Indiana  Mnfg.  Co.,  176  Up- 
ward, 160  U.  S.  493-498  (40:508);  S.  68-73  (44:374). 
Fisliback  v.  Western  Union  Tel. 
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cisely  the  same  as  those  applied  to  the  determination  of  the 
same  question  in  the  supreme  court,  and  the  adjudicated  cases 
are  indiscriminately  cited  and  apply  to  the  question  in  relation 
to  the  jurisdiction  of  both  courts.^*  The  rules  of  the  common 
law  distinguishing  between  joint  and  several  causes  of  action 
and  joint  and  several  liability  are  also  applied  to  the  determina- 
tion of  the  question." 


1*  Walter  v.  Northeastern  Rail- 
road Co.,  147  U.  S.  370-375  (37: 
206) ;  Northern  Pac.  R.  Co.  v.  Walk- 
er, 148  U.  S.  391-392  (37:494); 
Davis  V.  Schwartz,  155  U.  S.  631- 
647  (39:2S9) ;  Fishback  v.  Western 
Union  Tel.  Co.,  161 U.  S.  96-101  (40: 
•630) ;  Citizens'  Bank  of  Louisiana 
v.  Cannon,  sheriff,  164  U.  S.  319- 
324  (41:451) ;  Texas  ft  Pac.  R.  Co. 
V.  Gtentry,  163  U.  S.  353-368  (41: 
186) ;  McDaniel  v.  Taylor,  196  U.  S. 
415-431  (49:533);  Wheless  v.  St 
Louis,  180  U.  S.  379  (45:583). 

"  Green  v.  Liter,  8  Cranch,  229- 
251  (3:545);  Tupper  v.  Wise,  110 
U.  S.  398  (28:189);  Lynch  v.  Bai- 
ley. 110  U.  S.  400  (28:190) ;  Friend 
V.  Wise,  111  U.  S.  797  (28:602). 

In  Green  v.  Liter,  supra,  the  su- 
prenoie  court,  speaking  through  Mr. 
Justice  Story,  and  answering  a 
certified  question,  can  the  demand- 
ant join  in  the  writ  and  count  sev- 
eral tenants  claiming  under  several 
distinct,  separate  and  independ- 
ent original  titles,  all  of  which  in- 
terfere with  the  land  of  the  de- 
mandant? said: 

"As  to  the  second  question,  we 
are  of  opinion  that,  at  comnaion 
law,  a  writ  of  right  will  not  lie, 
except  against  the  tenant  of  the 
freehold  demanded.  If  there  are 
several  tenants  claiming  several 
parcels  of  land  by  distinct  titles, 
they  cannot  lawfully  be  Joined  in 
•one  writ  If  the  demandant  de- 
mands against  any  tenant  more 


land' than  he  holds,  he  may  plead 
non-tenure  as  to  the  parcel  not 
holden;  and  this  plea,  by  the  an- 
cient common  law,  would  have 
abated  the  whole  writ.  But  the 
statute  25  Edw.  3  (St.  5,  ch.  16) » 
which  may  be  considered  a  part 
of  our  common  law,  having  been 
in  forc6  at  the  emigration  of  our 
ancestors,  cured  the  defect,  and 
declared  that  the  writ  should 
abate  only  as  to  the  parcel  where- 
of non-tenure  was  pleaded,  and 
admitted  or  proved."  And  after 
stating  that  the  state  of  Ken- 
tucky, where  the  case  arose,  had 
enacted  substantially  the  statute 
of  Edward,  Justice  Story  contin- 
ued: "At  common  law,  in  many 
instances,  if  the  party  demanded 
in  his  writ  more  than  he  proved 
was  his  right,  he  lost  the  action 
by  the  falsity  of  his  writ  It  was 
to  cure  this  ancient  evil  that  the 
act  of  Kentucky  was  made.  It 
enables  the  party  to  recover,  al- 
though he  should  prove  only  part 
of  the  claim  in  his  declaration. 
But  it  does  not  intend  to  enable 
him  to  Join  parties  in  an  action 
who  could  not  be  Joined  at  the 
common  law.  It  could  no  more 
entitle  a  demandant  in  a  real  ac- 
tion to  recover  against  several 
tenants  claiming  by  separate  and 
distinct  titles,  than  it  could  en- 
title a  plaintiff  to  maintain  a  Joint 
action  of  assumpsit,  where  the 
contracts  were  several  and  Inde- 
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§  730.  Same — Same — ^Bule  when  amount  is  to  be  determined 
from  the  face  of  a  pleading. — ^It  is  settled  that  when  the  amount 
in  controversy  is  to  be  determined  from  the  face  of  a  pleading, 
if  from  the  nature  of  the  ease  stated  in  the  pleading  there  could 
not  legally  be  a  judgment  recovered  for  the  jurisdictional 
amount,  the  court  cannot  take  jurisdiction,  although  the  dam- 
ages be  laid  in  the  declaration  at  a  larger  sum ;  but  if  upon  the 
case  stated  there  could  legally  be  a  recovery  for  the  amount 
necessary  to  confer  jurisdiction,  and  that  amount  is  claimed  by 
the  plaintiff,  then,  upon  an  inspection  of  the  pleading,  the 
plaintiff's  allegations  control  and  the  jurisdiction  of  the  court 
will  attach." 

§  731.  Same--Same--Same — Oasesr  justifjring  exemplary 
damages. — If  the  plaintiff's  declaration  states  a  case  which, 
in  law,  justifies  the  recovery  of  exemplary  damages,  and  claims 
an  amount  sufiScient  to  give  the  court  jurisdiction,  and  the 
amount  in  dispute  is  to  be  determined  from  the  face  of  the  plead- 
ing, then,  in  such  case,  the  allegations  and  claim  of  plaintiff 
are,  for  jurisdictional  purposes,  controlling  and  give  the  court 
jurisdiction,  although  it  appears  from  the  declaration  that  the 
claim  for  damages  is  greatly  in  excess  of  his  actual,  direct  and 
immediate  pecuniary  loss. caused  by  the  wrongful  acts  of  de- 
fendant, and  the  recovery  upon  a  trial  upon  the  merits  is  very 
much  less  than  the  jurisdictional  amount." 

§  732.  Same — Same — ^Bule  wh«i  amount  is  to  be  determined 
upon  an  issue  of  fact. — ^When  the  amount  in  dispute  is  to  be 
ascertained  upon  an  issue  of  fact  raised  by  a  plea  to  the  juris- 
diction or  a  motion  to  dismiss  for  want  of  jurisdiction,  stating 
that  the  amount  of  damages  laid  in  the  declaration  are  colorable 
and  have  been  laid  beyond  the  amount  of  a  reasonable  expecta- 
tion of  recovery,  for  the  purpose  of  creating  a  case  within  the 
jurisdiction  of  the  court,  and  that  the  suit  does  not  really  and 


pendent  Infinite  inconvenience 
and  mischief  would  result  from 
suclL  a  construction;  and  we 
should  not  incline  to  adopt  it  un- 
less it  were  unavoidable." 

!•  Barry  v.  Edmunds,  116  U.  S. 
560-566  (29:729);  Vance  y.  Van- 
dercook,  170  U.  S.  468-481  (42: 
1111) ;  North  American  Transp.  ft 


T.  Co.  V.  Morris,  178  U.  S.  262-269 
(44:1061);  Scott  v.  Donald,  165 
U.  S.  58-89  (41:632);  Wiley  v. 
Sinkler,  179  U.  S.  58  (45:84); 
Globe  Ref.  Co.  v.  Landa  Cotton 
on  Co.,  190  U.  S.  540  (47:1171). 

"Barry  v.  Edmunds,  116  U.  S. 
550-566  (29:729);  Scott  v.  Donald, 
166  U.  S.  68-107  (41:632). 
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substantially  involve  a  dispute  or  controversy  properly  within 
the  jurisdiction  of  the  courts  then  the  rule  is  that  the  court  must 
proceed  upoh  ascertained  facts  established  according  to  the 
fixed  rules  of  evidence,  and  the  court  must  find  as  a  matter  of 
fact,  upon  evidence  legally  sufficient,  that  the  amount  of  dam- 
ages laid  in  the  declaration  was  colorable,  and  laid  beyond  the 
amount  of  a  reasonable  expectation  of  recovery,  for  the  purpose 
of  creating  a  case  within  the  jurisdiction  of  the  court;  and,  in 
the  absence  of  such  finding,  the  allegations  and  claim  of  the 
plaintiff,  being  legally  sufficient  to  justify  a  recovery  equal  to 
the  jurisdictional  amount,  will  control  and  give  the  court  juris- 
diction.^* 

§  733.  Same--Same— Bnle  when  there  are  several  parties 
plaintiffs  or  defendants. — ^When  two  or  more  plaintiffs  join  in 
one  suit,  each  suing  upon  a  separate  and  distinct  cause  of  action, 
or  upon  a  separate  and  distinct  title,  upon  which  each  might 
have  sued  in  separate  actions,  then,  and  in  such  case,  the  matter 
in  dispute  as  to  each  plaintiff,  upon  his  separate  and  distinct 
cause  of  action  or  title,  must,  in  order  to  maintain  the  jurisdic- 
tion as  to  him,  exceed,  exclusive  of  interest  and  costs,  the  sum  or 
value  of  two  thousand  dollars,  and  the  sum  or  value  of  the  sep- 
arate claims  of  the  different  plaintiff?  cannot  be  added  together 
to  make  up  the  jurisdictional  amount ;  and  when  two  or  more  de- 
fendants are  sued  in  one  suit,  each  being  sued  upon  a  separate 
and  distinct  cause  of  action,  or  upon  a  separate  and  distinct 
title,  upon  which  each  might  have  been  sued  in  a  separate  action, 
then,  and  in  such  case,  the  matter  in  dispute  as  to  each  defend- 
ant, upon  the  separate  and  distinct  cause  of  action  or  title  upon 
which  he  is  sued,  must,  in  order  to  maintain  the  jurisdiction 
of  the  court  as  to  him,  exceed,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  two  thousand  dollars,  and  the  sum  or 
value  of  the  separate  claims  of  the  different  defendants  cannot 
be  added  together  to  make  up  the  jurisdictional  amount.^*  But 
where  two  or  more  plaintiffs  claim  under  the  same  title  or  cause 

18  Barry  v.  Edmunds,  116  U.  S.  565) ;  1  Bates  Fed.  Eq.  Proc.  sees. 

560-566  (29:729) ;  Wetmore  v.  Ry-  250,  251,  253. 

ner,  169  U.  S.  115-128   (42:682);  "Walter    v.    Northeastern    R. 

Deputron  v.  Young,  134  U.  S.  241-  Co.,  147  U.  S.  370-375   (37:206); 

260  (33:923);  Scott  v.  Donald,  165  Northern  Pac.  R.  Co.  v.  Walker, 

U.   S.   58-107    (41:632);    Smlthers  148  U.  S.  391-392  (37:494);  Flsh- 

V.  Smith,  204  U.  S.  632-646   (51:  back  v.  Western  Union  T.  Co.,  161 
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-of  action,  and  the  determination  of  the  suit  necessarily  involves 
the  validity  of  the  title  or  action  sued  on,  then  in  such  case  the 
jurisdiction  will  be  maintained  as  to  all  of  the  plaintiffs,  if  the 
a^regate  of  the  matters  in  dispute  as  to  all  of  them  exceeds,  ex- 
clusive of  interest  and  costs,  the  sum  or  value  of  two  thousand 
dollars,  even  though  the  claim  of  no  one  of  them  is  equal  to  or  ex- 
ceeds the  jurisdictional  amount;  and  when  two  or  more  defend- 
ants, having  separate  interests  are  sued  upon  a  joint  title  or  a 
joint  cause  of  action,  upon  which  they  are  all  jointly  liable,  and 
the  determination  of  the  suit  necessarily  involves  the  validity 
•of  that  title  or  cause  of  action,  and  the  enforcement  of  their 
joint  liability,  then,  in  such  case,  the  court  has  jurisdiction  as 
to  all  of  the  defendants  if  the  aggregate  of  the  matters  in  dis- 
pute exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value 
of  two  thousand  dollars,  although  the  claim  of  no  one  of  them 
exceeds  that  amount.*® 

§  734.  Same--Same— When  interest  is  a  principal  demand, 
and  when  an  accessory  demand. — ^The  federal  judiciary  act, 
in  fixing  the  jurisdictional  amount,  requires  that  the  matter  in 
•dispute  must  exceed,  ''exclusive  of  interest  and  costs,  the  sum 
or  value  of  two  thousand  dollars;''  but  interest  may  be,  accord- 
ing to  the  circumstances  of  the  case,  a  principal  demand,  or  an 
accessory  demand,  and  when  it  takes  the  character  of  the  former 
it  should  be  estimated  as  a  part  of  the  principal  debt,  and  so 
estimated  in  determining  the  amount  in  dispute,  whilst  interest 
as  an  accessory  demand  can  never  be  computed  in  determining 
the  jurisdiction.^^  The  distinction  between  interest  as  a  prin- 
cipal and  as  an  accessory  demand,  is  aptly  illustrated  by  cou- 


U.  S.  96-101  (40:630);  Citizens' 
Bank  of  Louisiana  v.  Cannon, 
Sheriff,  164  U.  S.  319-324  (41: 
451);  Gibson  y.  Shufeldt,  128  U. 
S.  27-40  (30:1083);  Davis  v. 
Schwartz,  155  U.  S.  631-647  (39: 
289);  Wheless  v.  St.  Louis,  180 
U.  S.  379-383  (45:583);  Frtend  v. 
Wise,  111  U.  8.  797  (28:602). 

20  McDaniel  v.  Taylor,  196  XT.  S. 
415-431  (49:533);  Shields  v. 
Thomas,  17  How.  3-6  (15:93); 
Overby  v.  Gordon,  177  TJ.  S.  214- 
229  (44:: 741);   Clay  ▼.  Field,  138 


U.  S.  464-483  (34:1044);  Wash- 
ington Market  Co.  y.  Hoffman,  101 
U.  S.  112  (25:782);  New  Orleans 
Pac.  R.  Co.  y.  Parker,  143  U.  S. 
42-60  (36:66);  Texas  ft  Pacific 
R.  Co.  V.  Gentry,  163  U.  S.  353-368 
(41:186);  Tupper  y.  Wise,  110  U. 
S.  398  (21:189);  Lynch  y.  Bailey, 
110  U.  S.  400  (28:190). 

21  Edwards  y.  Bates  County,  163 
U.  S.  269-273  (41:155);  Green 
CJounty  y.  Kortrech,  81  Fed.  241; 
Brown  y.  Webster,  156  U.  S.  328- 
330  (39:440). 
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pons  attached  to  negotiable  bonds.  Coupons  are  written  con- 
tracts for  the  payment  of  a  definite  sum  of  money  on  a  given 
day,  and  being  drawn  and  executed  in  a  form  and  mode  that 
they  may  be  separated  from  the  bond,  they  are  negotiable  in- 
struments, and  a  suit  may  be  maintained  on  them  without  the 
necessity  of  producing  the  bonds  to  which  they  were  attached. 
Each  matured  coupon  upon  a  negotiable  bond  is  a  separable 
promise,  distinct  from  the  promise  to  pay  the  bond  or  other  cou- 
pon, and  gives  rise  to  a  separate  cause  of  action.  Not  only  may 
a  suit  be  maintained  upon  an  unpaid  coupon  in  advance  of  the 
maturity  of  the  principal  debt,  but  the  holder  of  such  coupon 
is  entitled  to  recover  interest  thereon  from  its  maturity..  It  re- 
sults, logically,  that  when  the  interest  evidenced  by  a  coupon 
has  become  due  and  payable,  the  demand  based  upon  the  prom- 
ise contained  in  it  has  ceased  to  be  a  mere  incident  of  the  prin- 
cipal indebtedness  represented  by  the  bond,  and  has  itself  be- 
come a  principal  obligation.  It  haa,  therefore,  been  held  that 
in  determining  the  amount  in  dispute,  in  a  suit  on  a  negotiable 
bond,  the  amount  of  the  matured  interest  coupons  attached  to 
the  bond  may  be  added  to  the  bond  as  a  part  of  the  principal 
debt.^^  It  has  also  been  held  that  in  an  action  for  damages 
for  a  breach  of  warranty  of  title  of  land,  interest  on  the  amount 
of  money  paid  by  plaintiff  for  the  land  is  a  principal  demand 
and  a  part  of  his  damages  to  be  added  to  the  price  paid  in 
determining  the  matter  in  dispute,  and  whether  or  not  that 
amount  is  suffipient  to  give  the  court  jurisdiction.^' 

§  735.  Same—Jurisdictional  amount  not  required  in  ancil* 
lary  sait8.~-The  jurisdictional  amount  specified  in  section  one 
of  the  present  judiciary  act  applies  to  suits  commenced  by  orig- 
inal process,  and  not  to  ancillary  suits;  for,  in  the  latter  class 
of  suits,  the  court  has  jurisdiction  without  regard  to  the  sum  or 
value  in  dispute,  or  the  citizenship  of  the  parties  or  the  nature 
of  the  suit.  An  ancillary  suit  is  a  dependency  upon  some  other 
suit  or  proceeding  commenced,  by  original  process,  and  in  which 
the  jurisdictional  facts  existed,  and  the  jurisdiction  of  the  court 
based  on  those  facts  extends  to  and  supports  the  authority  of 
the  court  over  the  dependent  suit  or  proceeding,  the  very  idea 
of  ancillary  jurisdiction  embodying  the  principle  of  a  continuity 

22  Edwards  v.  Bates  County,  163  28  Brown  v.  Webster,  156  U.  S. 

U.  S.  269-273  (41:165).  828-330  (49:440). 
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of  judicial  auth'ority  over  the  parties,  or  the  subject-matter,  or 
both^  having  its  inception  in  the  original  suit.^* 

§  736.  Jurisdiction  once  vested  is  not  ousted  by  subsequent 
events. — ^It  is  a  principle  of  universal  application,  and  ab- 
solutely essential  to  the  efficient  administration  of  justice,  that^ 
the  jurisdiction  of  a  court  depends  upon  the  state  of  things: 
existing  at  the  time  when  the  action  is  brought,  or  the  jurisdic- 
tion invoked,  and  after  jurisdiction  has  once  vested  it  cannot 
be  ousted  by  subsequent  events ;  *'  and  it  has  been  uniformly 
held  that  when  jurisdiction  of  a  suit  has  once  been  acquired  by 
a  court  of  the  United  States  on  the  ground  of  the  requisite  di- 
versity of  citizenship,  it  is  not  lost  or  ousted  by  a  change  in  the 
citizenship  of  either  party  pending  the  suit.** 

(c)  The  Common  Lav^  and  Equity  Jurisdiction  op  the  Cir- 
cuit Courts  op  the  United  States  Under  Special 
Statutes. 

§  737.  Suits  at  common  law  by  the  United  States  or  ofScers 
thereof. — ^The  circuit  courts  have  original  jurisdiction,  concur- 
rent with  the  district  courts,  of  aU  suits  at  common  law  where 
the  United  States,  or  any  officer  thereof  suing  under  the  au- 
thority of  any  act  of  congress,  are  plaintiffs,  without  regard  to 
the  amount  in  controversy.*^ 


**  White  V.  Ewlng,  159  U.  S.  36 
(40:67);  New  Orleans  v.  Fish,  180 
U.  S.  185  (45-485);  StiUman  v. 
Combe,  197  U.  S.  436-442  (49: 
822),  S.  C,  29  C.  C.  A.  660,  86 
Fed.  R.  202;  Julian  v.  Central 
Trust  Co.,  193  U.  S.  93-114  (48: 
629);  Riverdale  Cotton  MlUs  v. 
Alabama  ft  G.  Mfg.  Co.,  198  U.  8. 
188-202  (49:1008);  1  Bates  Fed. 
Eq.  Proc.  sec.  97,  and  authorities 
there  cited. 

»  Mollan  V.  Torrance,  9  Wheat. 
537-541  (6:154). 

*«  Louisville,  N.  A.  ft  C.  Ry.  Co. 
V.  Louisville  Trust  Co.,  174  U.  S. 
562-577  (43:1081);  Morgan  v. 
Morgan,  2  Wheat.  290  (4:242); 
Clark  V.  Mathewson,  12  Pet  164 

85 


(9:1041);  Koenigsberg  v.  Rich- 
mond Silver  Min.  Co.,  158  U.  S.  41 
(39:889);  Dunn  v.  Clarke,  8  Pet  1 
(8:845). 

27  u.  S.  Rev.  Stat  art  629,  cl.  3; 
4  Fed.  Stat  Anno.  246;  U.  S. 
Comp.  Stat  1901,  p.  503;  Price,  Re- 
ceiver, V.  Abbott,  17  Fed.  R.  506; 
Hendee  v.  Railroad  Co.,  26  Fed.  R. 
677;  Stephens  v.  Bemays,  41  Fed. 
R.  401;  Frelinghuysen  v.  Baldwin, 
12  Fed.  R.  395;  Armstrong  v.  Kttle- 
sohn,  36  Fed.  R.  209;  Fisher  v. 
Yoder,  53  Fed.  R.  565;  Meyers  v. 
Hlttlnger,  94  Fed.  R.  370;  Aldrich 
V.  Campbell,  97  Fed.  R.  663; 
Henry  v.  Sowles,  28  Fed.  R.  481; 
Stanton  v.  Wilkinson,  8  Ben.  357, 
Fed.    Cas.    13,299;     SchoHeld    v^ 
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§  738.  Same— Suits  by  receivers  of  national  banks. — ^Ap- 
pointments of  receivers  of  insolvent  national  banks,  made  by  the 
comptroller  of  the  currency,  for  the  purpose  of  winding  up  the 
affairs  of  such  banks,  as  provided  by  the  national  banking  act, 
are  presumed  to  be  made  with  the  concurrence  and  approval 
of  the  secretary  of  the  treasury,  and  are  made  by  the  head  of 
a  department,  within  the  meaning  of  the  constitution;  and  the 
receiver,  being  appointed  pursuant  to  an  act  of  congress  to  exe- 
4eute  duties  prescribed  by  the  act,  is,  in  the  execution  of  those 
duties^  an  agent  and  officer  of  the  United  States,  and  actions 
brought  by  him  to  recover  assessments  duly  laid  upon  the  stock- 
holders, and  necessary  to  provide  for  the  payment  of  the  debts 
•of  the  bank,  and  actions  to  collect  the  assets  of  the  bank  from 
its  delinquent  debtors,  are  suits  at  common  law  brought  by  an 
officer  of  the  United  States,  suing  under  the  authority  of  an  act 
of  congress,  of  which  the  circuit  courts  and  district  courts  have 
concurrent  jurisdiction,  without  regard  to  the  citizenship  of  the 
parties  or  the  amount  in  controversy.*' 

§  739.  Same— Action  of  debt  on  postmaster's  bond. — ^Thc 
circuit  courts  have  original  jurisdiction,  concurrent  with  the 
district  courts,  of  an  action  of  debt  brought  by  the  postmaster- 
general,  against  a  postmaster  on  his  official  bond.** 

§  740.  Suits  at  law  or  in  equity  arising  under  the  revenue 
laws.    The  circuit  courts  are  vested  with  jurisdiction  of  all  suits 


Palmer,  134  Fed.  R.  753;  Gibson 
v.  Peters,  150  U.  S.  342-348  (37: 
1104);  Pacific  Nat.  Bank  v.  Mix- 
ter,  114  U.  S.  463  (29:221);  Brown" 
Y.  Smith,  88  Fed.  &.  565;  Speckar 
T.  German  Nat  Bank,  85  Fed.  R. 
12;  Thompson  v.  Pool,  70  Fed.  R. 
725;  Yardley  v.  Dickson,  47  Fed. 
R.  835;  Armstrong  v.  Trautman, 
"36  Fed.  R.  275;  Piatt  v.  Beach,  2 
Ben.  303,  Fed.  Cas.  11,215;  Mc- 
Couville  V.  Gilmour,  36  Fed.  R.  849. 
28  Price,  Receiver  v.  Abbott,  17 
Fed.  R.  506;  Hendee,  Receiver  v. 
Railroad  Cto.,  26  Fed.  R.  677; 
Stephens  v.  Bemays,  41  Fed.  R. 
401;  Frelinghuysen  v.  Baldwin,  12 
Fed.  R.  395;  Armstrong  v.  Ettle- 
fiohn,  86  Fed.  R.  209;   Fisher  v. 


Toeder,  53  Fed.  R.  565;  Thompson 
V.  Pool,  70  Fed.  R.  725;  Short  v. 
Hepburn,  75  Fed.  R.  113;  Brown 
V.  Smith,  88  Fed.  R.  565;  Meyers 
V.  Hittlnger,  94  Fed.  R.  370;  Aid- 
rich  V.  Campbell,  97  Fed.  R.  663; 
Piatt  V.  Beach,  2  Ben.  303,  Fed. 
Cas.  11,215;  Stanton  v.  Wllkeson, 
8  Ben.  357,  Fed.  Cas.  13,299;  Gib- 
son V.  Peters,  150  TJ.  S.  342-348 
(37:1104). 

2»  Postmaster-General  v.  Early, 
12  Wheat.  136  (6:577);  Dox  v. 
Postmaster-General,  1  Pet  323 
(7:162);  Postmaster-Cteneral  v. 
Furber,  4  Mason,  333,  Fed.  Cas. 
11,308;  United  States  v.  Gr^en,  4 
Mason,  434,  Fed.  C&b.  15,258. 
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at  law  or  in  equity,  arising  under  any  act  providing  for  revenue 
from  imports  or  tonnage,  except  civil  causes  of  admiralty  and 
maritime  jurisdiction,  and  seizures  on  land  or  on  waters  not 
within  the  admiralty  and  maritime  jurisdiction,  and  except  suits 
for  penalties  and  forfeitures;  and  also  jurisdiction  of  all  suits 
at  law  and  in  equity  arising  under  any  law  providing  for  inter- 
nal revenue.*® 

§  741.  Same — ^Revenue  law  defined. — A  revenue  law,  within 
the  meaning  of  the  federal  laws  defining  the  jurisdiction  of  the 
federal  courts,  is  a  law  enacted  under  and  by  virtue  of  the  power 
granted  to  congress  by  section  8,  Art.  I,  of  the  constitution,  *  *  to 
lay  and  collect  taxes,  duties,  imposts,  and  excises,"  imposing 
duties  on  imports  or  tonnage,  or  providing  in  terms  for  the 
raising  of  revenue.*^ 

§  742.  Same — Suit  in  equity  to  enforce  internal  revenue 
tax  lien. — ^Internal  revenue  taxes  assessed  and  levied  by  the 
United  States  are  a  lien  upon  all  the  property,  real  and  per- 
sonal, of  any  person  liable  to  pay,  and  who  neglect  or  refuse  to 
pay  the  same  on  demand;  and  the  circuit  courts  have  jurisdic- 
tion, concurrent  with  the  district  courts,  of  a  bill  in  equity  to 
enforce  such  lien.'^ 

§  743.  Suits  arising  under  the  postal  laws. — The  circuit 
courts  are  vested  with  jurisdiction,  concurrent  with  the  district 
courts,  of  all  suits  at  law  or  in  equity  arising  under  the  postal 
laws  of  the  United  States.'* 

§  744.  Same — Suits  to  recover  money  wrongfully  or  fraudu- 
lently paid  out  by  post-ofSce  department. — ^In  all  cases  where 
money  has  been  paid  out  of  the  funds  of  the  post-office  depart- 


«oU.  S.  Rev.  Stat.  sec.  629,  cl.  4; 
4  Fed.  Stat  Anno.  246;  U.  S. 
Cbmp.  Stat.  1901,  p.  503;  U.  S.  v. 
Hill,  123  U.  S.  681-686  (31:275); 
De  Lima  v.  Bedwell,  182  U.  S.  1-220 
(45:1041);  Downes  v.  Bedwell,  182 
U.S.  244-391  (45:1088);  Spreckels 
Sugar  Ref.  Co.  v.  McClain,  192  U. 
S.  397-418  (48:496). 

81 U.  S.  V.  HUl,  123  U.  S.  681- 
686  (31:274);  U.  S.  v.  Hopewell, 
51  Fed.  R.  800. 

S2U.  S.  Rev.  Stat.  sec.  S207;  Z 


Fpd.  Stat.  Anno.  576-592;  U.  S. 
Comp.  Stat.  1901,  p.  2081;  Alkan 
V.  Bean,  8  Bias.  83;  XJ.  S.  v.  Sny- 
der, 149  U.  S.  210-215  (37:709). 

The  taxing  system  of  the  United 
States  is  not  subject  to  the  record- 
ing laws  of  the  states.  U.  S.  v. 
Snyder,  supra. 

«8  u.  S.  Rev.  Stat  sec.  563,  cl.  7; 
ib.  629,  cl.  4;  4  Fed.  Stat.  Anno. 
220,  246;  U.  S.  Comp.  Stat  1901, 
pp.  457,  503. 
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ment  under  the  pretense  that  service  has  been  performed  there- 
for, when,  in  fact,  such  service  has  not  been  performed,  or  a& 
additional  allowances  for  increased  services  actually  rendered, 
when  the  additional  allowance  exceeds  the  sum  which,*  according 
to  law,  might  rightfully  have  been  allowed  therefor,  and  in  all 
other  cases  where  money  of  the  department  has  been  paid  to 
any  person  in  consequence  of  fraudulent  representations,  or  by 
the  mistake,  collusion,  or  misconduct  of  any  officer  or  other  em- 
ploye in  the  postal  service,  the  postmaster-general  shall  cause 
suit  to  be  brought  to  recover  such  wrongful  or  fraudulent  pay- 
ment or  excess,  with  interest  thereon;**  and  the  circuit  courts 
have  jurisdiction  of  such  suits." 

§  745.  Same — Suit  in  equity  to  set  aside  fraudulent  convey- 
ances.— ^The  circuit  courts  have  jurisdiction,  concurrent  with 
the  district  courts,  upon  the  direction  of  the  department  of  jus- 
tice, of  biUs  in  equity,  to  set  aside  fraudulent  conveyances  or 
trusts,  and  to  exercise  any  other  legitimate  powers  of  a  court  of 
equity,  for  the  purpose  of  obtaining  satisfaction  of  any  judg- 
ment for  money  due  the  post-office  department,  when  proceed- 
ings at  law  for  the  collection  of  such  judgment  have  proved  un- 
availing.*^ 

§  746.  Suits  for  recovery  of  penalties  for  violation  of  laws 
regulating  carriage  of  passengers  in  mei*cliant  vessels. — ^The 
circuit  courts  are  vested  with  jurisdiction  of  all  suits  and  pro- 
ceedings for  the  enforcement  of  any  penalties  provided  by  the 
laws  regulating  the  carriage  of  passengers  in  merchant  vessels."" 

§  747.  Condemnation  of  property  used  in^  aid  of  insurrection. 
The  circuit  courts  of  the  United  States  have  jurisdiction  of  all 
suits  and  proceedings  for  the  condemnation  of  any  property, 
real  or  personal,  used  or  employed  in  aid  of  any  insurrection 
against  the  government  of  the  United  States,  and  taken  as  prize 


84  U.  S.  Rev.  Stat  sec.  4057;  5 
Fed.  Stat.  Anno.  954;  U.  S.  Comp. 
Stat.  1901,  p.  2756;  Wisconsin 
Central  R.  Co.  v.  U.  S.,  164  U.  S. 
190-212  (41:399);  U.  S.  v.  Bar- 
low, 132  U.  S.  271-282  (33:346); 
U.  S.  V.  Piatt,  157  U.  S.  113-121 
(39:639);  U.  S.  v.  Sanborn,  35 
U.    S.    271-286    (34:112). 

«5  U.  S.  V.  Barlow,  132  U.  S.  271- 


282  (33:346);  U.  S.  v.  Piatt,  157 
U.  S.  113-121  (39:639);  U.  S.  v. 
Sanborn,  135  U.  S.  271-286  (34: 
112). 

8«U.  S.  Rev,  Stat.  sec.  382;  4 
Fed.  Stat  Anno.  7'?3;  TJ.  S.  Comp. 
Stat  1901,  p.  213. 

37  TJ.  S.  Rev.  Stat  sec.  629,  cl.  5; 
4  Fed.  Stat  Anno.  247;  U.  S. 
Comp.  Stat  1901,  p.  504. 
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in  pursuance  of  section  fifty-three  hundred  and  eight,  title,  In- 
surrection, of  the  United  States  Revised  Statutes.^^ 

§  748.  Suits  arising  under,  laws  relating  to  slave  trade. — 
The  circuit  courts  have  jurisdiction  of  all  suits  arising  under 
any  law  relating  to  the  slave  trade.'* 

§  749.  Suits  by  assignees  of  debentures. — The  circuit  courts 
have  jurisdiction,  concurrent  with  the  district  courts,  of  all 
suits  by  the  assignee  of  any  debenture  for  drawback  of  duties, 
issued  under  any  law  for  the  collection  of  duties,  against  the 
person  to  whom  such  debenture  was  originally  granted,  or 
against  any  indorser  thereof,  to  recover  the  amount  of  such  de- 
benture.** 

§  750.  Suits  arising  under  the  patent  laws  of  the  United 
States. — The  circuit  courts  are  vested  with  jurisdiction,  ex- 
clusive of  the  courts  of  the  several  states  and  the  federal  dis- 
trict courts,  of  all  suits  at  common  law  or  in  equity  arising  under 
the  patent-right  laws  of  the  United  States,  without  regard  to 
the  sum  or  value  in  dispute  or  the  citizenship  of  the  parties.*^ 

§  751.  Same — Defined. — A  case  arising  under  the  patent- 
right  laws  is  one  in  which  the  plaintiff  in  his  opening  pleading 
— ^be  it  a  bill,  complaint,  or  declaration — in  his  statement  of  his 
cause  of  action,  sets  up  a  right  under  the  patent  laws  as  a 
ground  of  recovery.  There  is  a  clear  distinction  between  a  case 
and  a  question  arising  under  the  patent  laws;  the  latter  may  ap- 
pear in  the  plea  or  answer  of  the  defendant,  or  in  the  evidence.** 


»«tr.  S.  Rev.  Stat.  629,  el.  6;  4 
Fed.  Stat  Anno.  247-248;  U.  S. 
Comp.  Stat.  1901,  p.  504;  U.  S. 
Rev.  Stat  sec.  5308;  Union  Ins. 
Co.  V.  U.  S.,  6  Wall.  759-766  (18: 
879) ;  Armstrong  Foundry  v.  U.  S., 
6  Wall.  766-770  (18:882);  Con- 
flscation  Cases,  7  Wall.  454-463 
(19:196). 

»»  U.  S.  Rev.  Stat  sec.  629,  cl.  7; 
4  Fed.  Stat.  ^no.  248 ;  U.  S.  Comp. 
Stat  1901,  p.  504;  CouUlard  v.  U. 
S.,  2  Wall.  366-375  (17:906);  Mor- 
ris V.  U.  S.,  2  Wall.  375-383  (17: 
909) ;  Coggeshall  v.  U.  S.,  2  Wall. 
383-404  (17:911). 

*olT.  S.  Rev.  Stat  sec.  629,  cl.  8; 
4   Fed.    Stat    Anno.    248;    U.    S. 


Comp.  Stat  1901,  p.  504;  TJ.  S. 
Rev.  Stat  sees.  3015-3043;  2  Fed. 
Stat  Anno.  731-737;  U.  S.  Comp. 
Stat  1901,  pp.  1989-2000. 

«i  U.  S.  Rev.  Stat.  sec.  629,  cl.  9; 
ib.,  sec.  711,  cl.  5;  4  Fed.  Stat 
Anno.  248,  494;  U.  S.  Comp.  Stat 
1901,  p.  504,  678;  Excelsior 
Wooden  Pipe  Co.  v.  Pacific  Bridge 
Co.,  185  U.  S.  282-295  (46:910); 
White  V.  Rankin,  144  U.  S.  628- 
639  (36:569);  Evans  y.  Eaton,  3 
Wheat  454  (4:433). 

*2  Pratt  V.  Paris  Gaslight  ft 
Coke  Co.,  168  U.  S.  255-262  (42: 
458);  Excelsior  Wooden  Pipe  Co. 
V.  Pacific  Bridge  Co.,  185  U.  S. 
282-295(46:910);  Atherton  Match 
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§  752.  Same — Bill  in  equity  to  enjoin  infringement. — ^A  bill 
in  equity,  filed  in  a  circuit  court  of  the  United  States,  alleging 
ownership,  either  as  patentee  or  assignee  of  a  patent,  and  that 
defendant  has  infringed  it,  and  praying  for  a  perpetual  injunc- 
tion against  the  infringement,  and  for  an  account  of  profits, 
and  an  assessment  of  damages,  is  a  suit  arising  under  the  patent- 
right  laws,  and  within  the  exclusive  jurisdiction  of  the  circuit 
court;  and  where  the  bill  is  an  ordinary  one  for  infringement, 
and  the  defendant's  answer  puts  in  issue  the  title  of  the  plain- 
tiff to  sue,  the  jurisdiction  is  not  ousted  by  an  allegation  in  the 
bill  that  a  license  previously  granted  to  defendant  has  been  re- 
voked, and  the  court  is  at  liberty  to  go  on  and  determine  that 
issue." 

§  763.  Same — Same — Bill  for  naked  accounting  not  main- 
tainable.— ^A  bill  in  equity  for  a  naked  accounting  of  profits 
and  damages  against  an  infringer  of  a  patent  cannot  be  sus- 
tained, for  the  reason  that  plaintiff  has  a  plain,  adequate  and 
complete  remedy  at  law,  such  accounting  not  being  allowable 
except  as  an  incident  to  some  recognized  head  of  equitable  juris- 
diction which  secures  to  the  patentee  his  standing  in  a  court  of 
equity.** 

§  754.  Same — Trespass  on  the  case  for  infringement. — ^An 
action  of  trespass  on  the  case  by  the  patentee,  assignee  or 
grantee  to  recover  damages  for  the  infringement  of  a  patent  is 
an  action  arising  under  the  patent-right  laws  of  the  United 
States,  and  the  circuit  courts  have  jurisdiction  without  regard  to 
the  amount  in  dispute  or  the  citizenship  of  the  parties ;  and  when- 
ever in  any  such  action  a  verdict  is  rendered  for  the  plaintiff, 
the  court  may  enter  judgment  thereon  for  any  sum  above  the 
amount  found  by  the  verdict  as  the  actual  damages  sustained, 
according  to  the  circumstances  of  the  case,  not  exceeding  three 
times  the  amount  of  such  verdict,  together  with  the  costs  of 
suit.** 

Co.  V.  Atwood-Morrls  Co.,  43  C.  44Root  v.  Lake  Shore  &  M.  S. 
C.  A.  72.  R.  Co.,  105  U.  S.  189  (2G:975); 
43  White  V.  Rankin,  144  U.  Hayward  v.  Andrews,  106  XJ.  S. 
S.  628-639  (36:569);  Excelsior  672  (27:322);  Waterman  v.  Mac- 
Wooden  Pipe  Co.  V.  Pacific  Bridge  kenzie,  138  U.  S#  252  (34:923). 
Co.,  185  XJ.  S.  282-295  (46:910);  «  u.  S.  Rev.  Stat  sec.  4919;  29 
Littlefleld  v.  Perry,  21  Wall.  205  U.  S.  Stat,  at  L.  ch.  395,  p.  695; 
(22:572);  Warren  v.  Keep,  155  XJ.  Coupe  v.  Royer,  155  XJ.  S.  565-685 
S.  265-270  (39:144).  (39:263);   Tucker  v.  Spalding,  13 
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§  755.  Same — Suits  arising  out  of  contracts  in  relation  to 
patents. — Suits  to  compel  the  specific  performance  of  contracts 
for  the  use  or  assignment  of  patents,  or  for  the  annulment  or 
cancelation  of  such  contracts,  or  suits  to  recover  upon  contracts 
for  the  amount  of  an  agreed  license  or  royalty,  or  to  recover 
upon  any  other  contract  defining  or  controlling  the  rights  of 
parties  in  relation  to  or  concerning  patents^  are  suits  arising 
upon  or  out  of  contracts,  and  are  not  suits  arising  under  the 
patent-right  laws  of  the  United  States ;  and  such  suits  not  only 
may,  but  must  be  brought  in  the  state  courts,  unless  the  circuit 
courts  can  take  jurisdiction  of  them  on  the  ground  of  diversity 
of  citizenship  and  the  existence  of  the  jurisdictional  amount, 
as  provided  in  the  judiciary  act  defining  the  jurisdiction  of 
those  courts,  concurrent  with  the  courts  of  the  several  states.*® 

§  766.  Same— Suit  to  enjoin  collection  of  taxes  levied  on 
patent  rights. — ^A  bill  in  equity  to  enjoin  the  collection  of  taxes 
upon  the  ground  that  the  assessment  was  illegal  because  in  ef- 
fect levied  on  patents  or  patent-rights,  does  not  involve  the  con- 
struction or  validity  or  infringement  of  the  patents  involved, 
nor  of  any  other  question  under  the  patent  laws,  and  is  not  a 
suit  arising  under  those  laws,  and,  therefore,  the  circuit  court 
has  no  jurisdiction  of  such  bill  on  that  ground.*'  ' 

§  757.  Suits  arising  under  the  copyright  laws  of  the  United 
States. — ^The  circuit  courts  are  vested  with  original  jurisdic- 
tion, exclusive  of  the  courts  of  the  several  states,  of  all  suits 
at  law  or  in  equity  arising  under  the  copyright  laws  of  the 
United  States.  A  suit  is  said  to  arise  under  those  laws  when  the 
plaintiff,  in  his  petition,  declaration  or  bill,  in  the  statement  of 
his  cause  of  action,  claims  a  right  under  them.*® 


Wall.     453      (20:215);     Keys     v. 
Grout  118  U.  S.  36  (30:57). 

*•  Pratt  y.  Paris  Gaslight  &  Ck>ke 
Co.,  168  U.  S.  255-262  (42:458); 
Kartell  v.  Tillman,  99  U.  S.  547 
(25:357);  Wilson  v.  Sanford,  10 
How.  99  (13:344);  Albright  v. 
Teas,  106  U.  S.  613  (27:295); 
Goodyear  y.  Day,  1  Blatchf.  565, 
Fed.  Cas.  No.  5,586;  Banchard  y. 
Sprague,  1  Cliff.  288,  Fed.  Cas.  No. 
1,516;  Dale  Tile  Mfg.  Co.  y.  Hyatt, 
125  U.   S.  46    (31:683);   Wade  y. 


Lewder,  165  U.  S.  624  (41:851); 
Walter  A.  Wood  Mowing  &  R. 
Machine  Co.  y.  Skinner,  139  U.  S. 
293  (35:193);  Re  Ingalls,  139  U.  S. 
548  (35:266);  Marsh  y.  Nichols, 
140  U.  S.  344  (35:413);  Brown  y. 
Shannon,  20  How.  55-58  (15:826); 
McMullen  v.  Bowser,  102  Fed.  R. 
497;  Kurtz  y.  Strauss,  100  Fed.  R. 
800. 

*7  Holt  y.  Indiana  Mfg.  Co.,  176 
U.  S.  68-73  (44:374). 

*8  Backus  V.  Gould,  7  How.  798 
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§  768.  Same— Jnrisdictioii  of  district  courts  in  saits  to  re- 
cover penalties. — The  district  courts  have  jurisdiction  of  all 
suits  for  the  recovery  of  penalties  and  forfeitures  incurred 
under  any  law  of  the  United  States  ;*•  and,  therefore,  they  have 
jurisdiction,  concurrent  with  the  circuit  courts  for  the  recovery 
of  those  penalties  and  forfeitures  imposed  by  the  copyright  laws 
for  an  infringement  of  copyrighted  works.*^® 

§  759.  Same — Action  of  debt  for  penalties. — ^Pecuniary  pen- 
alties imposed  by  the  copyright  laws  are,  like  all  such  penalties 
imposed  by  all  other  statutes,  recoverable  in  an  action  of  debt 
in  a  court  of  law,  in  which  the  defendant  is  entitled  to  a  trial 
by  jur^";"^  and  such  penalties  cannot  be  recovered  in  a  suit  in 
equity,**  it  being  a  rule  of  such  courts  not  to  enforce  a  penalty 
or  a  forfeiture,  or  anything  in  the  nature  of  either.'^* 

§  760.  Suits  by  the  United  States  or  officers  against  national 
banking  associations. — ^The  circuit  courts  are  vested  with  juris- 
diction of  all  suits  commenced  by  the  United  States,  or  by  direc- 
tion of  any  officer  thereof,  against  any  national  banking  associa- 
tion, and  all  suits  for  winding  up  the  affairs  of  any  national 
bank,  without  regard  to  the  citizenship  of  the  parties  or  the  sum 
o^  value  of  the  matter  in  dispute."* 

§  761.  Suits  by  national  banks  to  enjoin  the  comptroller 
of  the  currency. — ^The  circuit  courts  are  vested  with  jurisdic- 
tion of  all  suits  brought  by  any  banking  association  established 
in  the  district  for  which  the  court  is  held,  under  the  provisions 


<12:919);  Brady  v.  Daly,  175  U. 
a  148  (44:109);  BoUes  v.  Outing 
Co.,  175  U.  S.  262-268  (44:156); 
XJ.  S.  Rev.  Stat.  sees.  629,  cl.  9  and 
711;  4  Fed.  Stat.  Anno.  248,  494; 
XJ.  S.  Comp.  Stat  1901,  pp.  504, 
678. 

*»  U.  S.  Rev.  Stat  sec.  563,  cl.  3; 
4  Fed.  Stat  Anno.  219;  U.,  S. 
Stat.  Comp.  1901,  p.  456. 

»o  Thornton  v.  Schrieber,  124 
TJ.  S.  612-621  (31:577)  (brought 
In  district  court);  Bolles  v.  Out- 
ing Co.,  175  U.  S.  262-268  (44: 
156)  (brought  In  circuit  court). 

Bi  Backus  V.  Gould,  7  How.  798 
(12:919);    Bolles    v.   Outing   Co., 


175  U.  S.  262-268  (44:156); 
Thornton  v.  Schrelber,  124  U.  S. 
612-621  (31:577). 

02  Stevens  v.  Gladding,  17  How. 
447  (15:155);  Callaghan  v.  Myers, 
128  U.  S.  617  (32:547). 

58  Marshall  v.  Vlcksburg,  15 
Wall.  146  (21:121);  Horsburg  v. 
Baker,  1  Pet  232  (7:125);  Liv- 
ingston V.  Tompkins,  4  Johns.  Ch. 
415. 

64  25  U.  S.  Stat  at  L.  ch.  866, 
sec.  4,  p.  436;  5  Fed.  Stat  Anno. 
193-195;  Lake  National  Bank  v. 
Wolfeborough  Bank,  78  Fed.  R. 
51;  Speckart  v.  German  National 
Bank,  85  Fed.  R.  12. 


r 
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-of  title  "The  National  Banks/'  to  enjoin  the  epmptroller  of  the 
currency,  or  any  receiver  acting  under  his  direction,  as  pro- 
vided in  said  title,  without  regard  to  the  citizenship  of  the  par- 
ties, or  the  sum  or  value  of  the  matter  in  dispute.''* 

§  762.  Suits  for  injuries  done  under  the  revenue  laws  of  the 
United  States. — The  circuit  courts  have  jurisdiction  of  all  suits 
brought  by  any  person  to  recover  damages  for  any  injury  to 
his  person  or  property  on  account  of  any  act  done  by  him, 
under  any  law  of  the  United  States  for  the  protection  or  col- 

■ 

lection  of  any  of  the  revenues  thereof.'® 

§  763.  Suits  to  enforce  the  right  of  citizens  to  vote. — The 
-circuit  courts  are  vested  with  jurisdiction  of  all  suits  to  enforce 
the  right  of  citizens  of  the  United  States  to  vote  in  the  several 
states.'^ 

§  764.  Suits  to  redress  deprivation  of  rights  secured  by  the 
constitution  and  laws  of  the  United  States. — The  circuit  courts 
have  jurisdiction,  concurrent  with  the  district  courts,  but  ex- 
clusive of  the  state  courts,  of  all  suits  at  law  or  in  equity  au- 
thorized by  law*®  to  be  brought  by  any  person  to  redress  the 
deprivation,  under  color  of  any  law,  statute,  ordinance,  regula- 
tion, custom  or  usage,  of  any  state,  of  any  right,  privilege  or  im- 
munity secured  by  the  constitution  of  the  United  States,  or  of 
any  right  secured  by  any  law  providing  for  equal  rights  of  citi- 
zens of  the  United  States,  or  of  all  persons  within  the  jurisdic- 
tion of  the  United  States."  The  jurisdiction  here  given  is  evi- 
•dently  based  on  section  nineteen  hundred  and  seventy-nine  of 
the  Revised  Statutes,  and  it  seems  doubtful  whether  that  sec- 
tion is  now  in  force.** 


BsU.  S.  Rev.  Stat.  sec.  629,  cl. 
11;  4  Fed.  Stat  Anno.  248;  U.  S. 
Stat  Comp.  1901,  p.  505;  U.  S. 
Hev.  Stat  sec.  5237;  5  Fed.  Stat 
Anno.  179,  180;  U.  S.'stat  Comp. 
1901,  p.  3509. 

MU.  S.  Rev.  Stat  sec.  629,  cl. 
12;  4  Fed.  Stat  Anno.  248;  U.  S. 
Stat  Comp.  1901,  p.  505;  Craw- 
ford v.  Johnson,  1  Deady,  457, 
Fed.  Cas.  No.  3,369. 

87  u.  S.  Rev.  Stat  sec.  629,  cl. 
12;  4  Fed.  Stat  Anno.  248;  U.  S. 
Stat  Comp.   1901,  p.  505;    Wiley 


V.  Slnkler,  179  U.  8.  58  (45:84); 
0wofford  V.  Templeton,  185  U.  S. 
487->494  (46:1005). 

MU.  S.  Rev.  Stat  sec.  1979. 

69  U.  S.  Rev.  Stat  sec.  629,  cl. 
16;  18  U.  S.  Stat  at  L.  ch.  114, 
sec.  3,  p.  335;  4  Fed.  Stat  Anno. 
249,  250;  1  Fed.  Stat  Anno.  805, 
806,  807;  U.  S.  Stat  Comp.  1901. 
pp.  506,  507. 

•0  Holt  V.  Indiana  Mfg.  Co.,  176 
U.  S.  68,  73  (44:374);  28  U.  S. 
Stat  at  L.  ch.  25,  pp.  36,  37;  U.  S. 
Comp.   Stat  1901,  pp.  1271-1273; 


554 


FEDEBALi  PEOCEDURL  AT  LAW. 


§  767 


§  766.  Suits  for  injuries  resulting  from  conspiracies  in  vio- 
lation of  the  "Civil  Eights"  Act.— The  circuit  courts  have 
jurisdiction,  concurrent  with  the  district  courts,  and  exclusive 
of  the  state  courts,  of  all  suits  authorized  by  law  to  '^e  brought 
by  any  person  on  account  of  any  injury  to  his  person  or  prop- 
erty, or  of  the  deprivation  of  any  right  or  privilege  of  any  citi- 
zen of  the  United  States,  by  any  act  done  in  furtherance  of 
any  conspiracy  mentioned  in  section  nineteen  hundred  and 
eighty  of  the  United  States  Revised  Statutes,  Title,  "Civil 
Rights."" 

§  766.  Same— Suits  against  persons  having  knowledge  of 
such  conspiracies. — The  circuit  courts  have  jurisdiction  of  all 
suits  authorized  by  law  to  be  brought  against  any  person  who, 
having  knowledge  that  any  of  the  wrongs  mentioned  in  section 
nineteen  hundred  and  eighty  of  the  Revised  Statutes  of  the 
United  States,  are  about  to  be  done,  and,  having  power  to  pre- 
vent or  aid  in  preventing  the  same,  neglects  or  refuses  so  to  do, 
to  recover  damages  for  any  such  wrongful  act.®^ 

§  767.  Su'ts  by  and  against  trustees  in  bankruptcy. — ^The 
circuit  courts  have  jurisdiction  of  suits  at  law  and  in  equity 
between  trustees  in  bankruptcy  as  such  and  adverse  claim- 
ants to  the  bankrupt's  estate  in  the  same  manner  and  to  the 
same  extent  only  as  though  bankruptcy  proceedings  had  not 
been  instituted  and  such  suits  had  been  between  the  bankrupt 
himself  and  the  adverse  claimants  ;•*  and  suits  by  the  trustee 
shall  be  brought  and  prosecuted  only  in  those  courts  in  which 
the  bankrupt  might  have  brought  or  prosecuted  them  if  pro- 
ceedings in  bankruptcy  had  not  been  instituted,  unless  by  con- 
sent of  the  proposed  defendant,  except  suits  for  the  recovery  of 
property  under  section  sixty,  subdivision  b.,  and  section  sixty- 
seven,  subdivision  c,  of  the  bankruptcy  act  as  amended.** 


30  U.  S.  Stat,  at  L.  ch.  389,  p.  432; 
U.  S.  Stat  Comp.  1901,  pp.  459, 
1202. 

«iU.  S.  Rev.  Stat.  629,  el.  17; 
lb.,  sec.  1980;  18  U.  S.  Stat  at  L. 
ch.  114,.  sec.  3,  p.  335;  4  Fed. 
Stat  Anno.  250;  U.  S.  Stat  Comp. 
1901,  p.  507. 

62  u.  S.  Rev.  Stat  sec.  629,  cl. 
18;    lb.,   sec.    1980;    4   Fed.   Stat 


Anno.  250;  U.  6.  Stat  Comp.  1901, 
p.  507. 

«»U.  S.  Rev.  Stat.  sec.  630;  30 
U.  S.  Stat  at  L.  ch.  541,  sec.  23.  p. 
552;  1  Fed.  Stat  Anno.  590-593; 
Ooodler  v.  Barnes,  94  Fed.  R.  798. 

•4  30  U.  S.  Stat  at  L.  ch.  541, 
sec.  23,  p.  552,  amended  32  U.  S. 
Stat  at  L.  ch.  487,  sec.  8,  pp.  498- 
499. 
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§  768.  ProceedingB  by  the  federal  govemment  to  condemn 
private  property  for  public  use. — The  circuit  courts  are,  by 
federal  statute,  given  jurisdiction,  concurrent  with  the  district 
courts,  of  all  proceedings  within  their  respective  districts,  for 
the  condemnation  of  private  property,  needed  by  the  govem- 
ment for  any  public  use  authorized  by  the  constitution  and  valid 
laws  of  the  United  States.*' 

§  769.  Suits  against  the  govemment  under  "The  Tucker 
Act." — The  circuit  courts  are,  by  the  Tucker  Act,  given  juris- 
diction of  suits  against  the  government  of  the  United  States, 
concurrent  with  the  court  of  claims,  to  hear  and  determine  all 
claims  founded  upon  the  constitution  of  the  United  States  or  any 
law  of  congress,  except  for  pensions,  or  upon  any  regulation  of 
an  executive  department,  or  upon  any  contract,  expressed  or  im- 
plied, with  the  government  of  the  United  States,  or  for  dam- 
ages, liquidated  or  unliquidated,  in  cases  not  sounding  in  tort, 
in  respect  of  which  claims  the  party  would  be  entitled  to  redress 
against  the  United  States  either  in  a  court  of  law,  equity  or 
admiralty,  if  the  United  States  were  suable,  and  of  all  set-oflPs, 
counter-claims,  claims  for  damages,  liquidated  or  unliquidated, 
or  other  demands  whatsoever  on  the  part  of  the  govemment  of 
the  United  States  against  any  claim  against  the  govemment  in 
said  courts,  where  the  amount  of  such  claim  exceeds  $1,000  and 
does  not  exceed  $10,000:  Provided,  said  courts  shall  not  have 
jurisdiction  to  hear  and  determine  war  claims,  or  any  other 
claims  which  were  rejected  or  reported  on  adversely  by  any 
court,  department  or  commission  authorized  to  hear  and  deter- 
mine the  same  prior  to  March  3,  1887.  And  by  an  amendment 
of  the  act,  it  is  provided  that  no  suit  against  the  govemment 
of  the  United  States,  brought  by  any  oiHcer  of  the  United  States 
to  recover  fees  for  services  alleged  to  have  been  performed  for 
the  United  States,  shall  be  allowed  under  the  act  unless  an  ac- 
count of  said  fees  shall  have  been  rendered  and  finally  acted 
upon  according  to  the  provisions  of  the  act  of  July  thirty-first, 
eighteen  himdred  and  ninety-four  (chapter  one  hundred  and 
seventy-four,  Twenty-eight  statutes  at  Large,  page  one  hundred 

65  U.   S.  Rev.  Stat.  sees.  4870-  316,  and  ch.  837,  sec.  2,  p.  412;  4 

4882;  25  U.  S.  Stat,  at  L.  ch.  194,  Fed.  Stat.  Anno.  700  et  seq.;  U.  S. 

p.  94,  and  ch.  728,  p.  357;  26  U.  3  Comp.  Stat.  1901,  pp.  2516,  2518^ 

Stat,  at  L.  ch.  797,  sec.  1,  pp.  315  3375,  3376,  3525. 
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and  sixty-two),  unless  the  proper  accounting  officer  of  the  treas- 
ury fails  to  finally  act  thereon  within  six  months  after  the  ac- 
count is  received  in  said  office;  and  that  the  jurisdiction  con- 
ferred by  the  act  upon  the  circuit  and  district  courts  shall  not 
extend  to  cases  brought  to  recover  fees,  salaries  or  compensation 
for  official  services  of  officers  of  the  United  States,  or  brought 
for  such  purpose  by  persons  claiming  as  such  officers  or  as  as- 
signees or  legal  representatives  thereof.  All  suits  under  the  act 
must  be  brought  within  six  years  after  the  accrual  of  the  right 
of  action.** 

§  770.  Actions  of  debt  for  penalties  under  laws  prohibiting 
importation  of  foreigners  under  contract  to  labor. — The  circuit 
courts  have  jurisdiction,  concurrent  with  the  district  courts, 
of  all  actions  of  debt  for  the  recovery  of  the  penalties  imposed 
for  any  violation  of  the  laws  of  the  United  States  prohibiting 
the  importation  and  migration  of  foreigners  and  aliens  under 
contract  or  agreement  to  perform  labor  in  the  United  States, 
its  territories  and  District  of  Columbia.*^ 

§  771.  Jurisdiction  of  suits  under  the  act  to  prevent  unlaw- 
ful occupancy  of  the  public  lands. — ^The  circuit  courts  have 
jurisdicion,  concurrent  with  the  district  courts,  of  all  civil  suits 
in  the  name  of  the  United  States  for  the  recovery  of  the  posses- 


««24  U.  S.  Stat  at  L.  ch.  359, 
pp.  505-608;  28  U.  S.  Stat,  at  L. 
ch.  174,  p.  162;  30  U.  S.  Stat,  at 
L.  ch.  503,  pp.  494,  495,  and  ch. 
546,  sec.  2,  pp.  649,  650;  2  Fed. 
Stat.  Anno.  80-88;  U.  S.  Comp. 
Stat  1901.  pp.  752-758;  United 
States  V.  Swift  (C.  C.  A.),  139 
Fed.  R.  225,  230;  United  States 
V.  Cornell  Steamboat  Co.  (C.  C. 
A.),  137  Fed.  R.  455,  460;  United 
States  y.  Morgan,  99  Fed.  R.  570, 
39  C.  C.  A.  653;  United  States  v. 
Jones,  131  U.  S.  1-20  (33:90); 
United  States  v.  Drew,  131  U.  S. 
21  (33:93);  Hill  v.  United  States, 
149  U.  S.  598  (37:804). 

•7  32  U.  S.  Stat  at  L.  part  1, 
ch.  1012,  sec.  29,  p.  1220;  26  U.  S. 
Stat  at  L.  ch.  551,  sec.  13,  p.  1086; 
United  States  y.  Mexican  Nat. 
Ry.  Co.,   40  Fed.  R.  769;    United 


States  y.  Whitcomb  Metallic  Bed- 
stead Co.,  45  Fed.  R.  89. 

The  legislation  of  congress  in 
relation  to  the  Importation  and 
migration  of  foreigners  and  aliens 
under  contract  to  labor  is  found 
in  the  following  statutes,  namely: 
23  U.  S.  Stat  at  L.  ch.  164.  pp. 
332,  333;  24  U.  S.  Stat  at  L.  ch. 
220,  pp.  414.  415;  25  U.  S.  Stat 
at  L.  ch.  1210,  sec.  1,  pp.  566,  567; 
26  U.  S.  Stat  at  L.  ch.  551,  pp. 
1080-1086;  27  U.  S.  Stat  at  L. 
ch.  206,  pp.  569-571;  32  U.  S. 
Stat,  at  L.  part  1,  ch.  1012,  sees. 
1,  2,  3,  4,  5,  6,  7,  8.  9,  29,  pp.  1213- 
1222;  3  Fed.  Stat  Anno.  298-307; 
4  Fed.  Stat  Anno.  219;  U.  S. 
Comp.  Stat.  Supplement  1905,  pp. 
274-289;  U.  S.  Comp.  Stat  1901, 
p.  456. 
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sion  of  their  public  lands  held  by  persons  and  corporations  in 
violation  of,  the  act  to  prevent  unlawful  occupancy  of  such 
lands.*® 

§  772.  Suits  for  partition  when  United  States  are  one  of 
tenants. — ^The  circuit  courts  have  jurisdiction  of  all  suits  in 
equity  brought  by  one  tenant  in  common  or  joint  tenant  for 
partition  of  lands  in  cases  where  the  United  States  are  one  of 
such  tenants,  such  suit  to  be  brought  in  the  district  where  the 
land  lies.  In  such  cases,  service  is  made  upon  the  United 
States  by  causing  a  copy  of  the  bill  filed  to  be  served  upon  the 
district  attorney  of  the  district  wherein  the  suit  is  brought,  and 
by  mailing  a  copy  of  same  by  registered  letter  to  the  attorney- 
general  of  the  United  States,  the  complainant  filing  with  the 
clerk  of  the  court  in  which  the  bill  is  filed  an  affidavit  of  the 
service  on  the  district  attorney  and  mailing  to  the  attomey- 
general.** 

§  773.  Seizure  and  destruction  of  obscene  books,  pictures 
and  other  articles  imported  from  foreign  countries  in  violation 
of  law. — The  circuit  courts  have  jurisdiction,  concurrent  with 
the  district  courts,  of  proceedings  for  the  seizure  and  destruc- 
tion of  any  obscene  book,  pamphlet,  paper,  writing,  advertise- 
ment, circular,  print,  picture,  drawing  or  other  representation, 
figure  or  image  on  or  of  paper  or  other  material,  or  any  cast, 
instrument,  or  other  article  of  an  immoral  nature,  or  any  drug 
or  medicine,  or  any  article  whatever  for  the  prevention  of  con- 
ception or  for  causing  unlawful  abortion,  or  any  lottery  ticket 
or  any  advertisement  of  any  lottery,  imported  into  this  country 
from  a  foreign  country,  in  violation  of  the  federal  statutes ;  and 
upon  such  seizure  to  condemn  such  articles  and  have  them  de- 
stroyed in  execution  of  the  court's  judgment.^® 

§  774.  Suits  in  equity  and  actions  at  law  arising  under  the 
acts  of  congress  "to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies." — The  circuit  courts  are 
vested  with  jurisdiction  of  suits  in  equity  to  prevent  and  re- 
strain violations  of  the  acts  of  congress  to  protect  trade  and 
commerce  among  the  several  states,  and  the  import  trade,  against 

«8  23  U.  S.  Stat  at  L.  ch.  149,  «»  30  U.  S.  Stat  at  L.  ch.  839, 
sec.   2,  pp.  321,  322;    Canfield  v.      pp.  416,  417. 

V.  S.,  167  U.  S.  518,  B28  (42:260);  'OSO  U.   S.   Stat  at  L.  ch.  11, 

6  Fed.  Stat  Anno.  533-536.  sees.   16,  17,  18,  pp.   208,  209;    3 

Fed.  Stat  Anno.  317,  318,  319. 
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unlawful  restraints,  agreements,  trusts,  monopolies  and  con- 
spiracies ;  '^  and  of  suits  for  treble  damages  and  reasonable  at- 
torney's  fees,  brought  by  anjr  person  injured  in  his  business  or 
property  against  any  other  persons  or  corporation  by  reason  of 
anything  done  by  them  and  forbidden  or  declared  unlawful  by 
said  acts,  without  respect  to  the  amount  in  controversy.^^ 

§  776.  Same— Suits  tot  injunction  can  be  brought  only  by 
the  United  States. — Suits  in  equity  to  prevent  and  restrain 
violations  of  the  acts  mentioned  in  the  section  next  preceding 
can  be  brought  only  by  and  in  the  name  of  the  United  States, 
under  the  direction  of  the  attorney-general  of  the  United  States; 
and  it  is  made  the  duty  of  the  district  attorneys  of  the  United 
States,  in  their  respective  districts,  to  institute  and  prosecute 
such  suits,  upon  receiving  such  directions.^' 

§  776.  Same— The  damages  must  be  recovered  by  direct  suit 
and  not  by  set-off. — The  recovery  of  treble  damages  and  attor- 
ney's fees  which  this  legislation  authorizes  by  any  person  who 
shall  be  injured  in  his  business  or  property  by  any  other  person 
or  corporation  by  reason  of  anything  thereby  forbidden  or 
declared  unlawful,  must  be  by  a  direct  suit  for  that  purpose, 
and  cannot  be  recovered  by  way  of  set-oflf  in  an  action  brought 
upon  a  special  contract  for  the  price  of  goods  sold  by  a  cor- 
poration or  company  formed  and  doing  business  in  violation  of 
the  act.^* 


71  26  U.  S.  Stat  at  L.  ch.  647, 
sec.  4,  p.  209;  28  U.  S.  Stat,  at  L. 
ch.  349,  sec.  74,  p.  570;  7  Fed. 
Stat  Anno.  344,  346;  United 
States  y.  Trans-Missouri  Freight 
Ass'n,  166  U.  S.  290-370  (41: 
1007);  United  States  v.  Joint- 
Traffic  Ass'n,  171  U.  S.  505-578 
(43:259);  Northern  Securities  Co. 
V.  U.  S.,  193  U.  S.  197-406  (48: 
679);  Addyston  Pipe  &  Steel  Co. 
v.  U.  S.,  175  U.  S.  211-248  (44: 
136);  Swift  &  Co.  V.  U.  S.,  196 
U.  S.  375-402  (49:518). 

72  26  U.  S.  Stat  at  L.  ch.  647, 
sec.  7,  p.  209;  28  U.  S.  Stat  at  L. 
ch.  349,  sec.  77.  p.  570;  7  Fed. 
Stat.  Anno.  345,  347;  Montague 
&  Co.  V.  Lowry,  193  U.  S.  38-48 


(48:608);  Connolly  v.  Union 
Sewer  Pipe  Co..  184  U.  S.  540- 
571  (46:679);  AUanta  v.  Chatta- 
nooga Foundry  &  C.  Co.,  127 
Fed.  R.  23;  Metcalf  v.  American 
School  Furniture  Co.,  108  Fed.  R. 
909;  Southern  Indiana  Express 
Co.  V.  U.  S.  Express  Co.,  88  Fed. 
R.  659;  Central  Coal  Co.  v.  Hart- 
man,  111  Fed.  R.  96. 

73  26  U.  S.  Stat  at  L.  ch.  647. 
sec.  4,  p.  209 ;  Minnesota  v.  North- 
ern Securities  Co.,  194  U.  S.  48-73 
(48:870). 

T^CJonnolly  v.  Union  Sewer 
Pipe  Co.,  184  U.  S.  540-571  (46: 
679) ;  26  U.  S.  Stat  at  L.  ch.  647, 
sec.  7,  p.  209. 
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§  777.  Same — ^Applies  to  common  carriers  by  railway — Suits 
to  annul  illegal  traffic  agreements. — The  act  to  protect  trade 
and  commerce  a^inst  unlawful  restraints  and  monopolies  ap- 
plies to  and  embraces  common  carriers  by  railway,  and  renders 
illegal  all  agreements  between  competing  railroads  relating  to 
trafl&c  rates  for  the  transportation  of  articles  of  commerce  be- 
tween states,  the  direct,  immediate  and  necessary  effect  of  which 
is  to  put  a  restraint  upon  trade  or  commerce;  and  the  circuit 
courts  of  the  United  States  have  jurisdiction  of  a  bill  in  equity 
to  obtain  a  decree  declaring  null  and  void  such  agreements  and 
restraining  the  parties  from  acting  under  them,  and  from  fur- 
ther agreeing,  combining,  and  conspiring  and  acting  together  to 
maintain  rates  for  carrying  freight  uf)on  their  lines  of  railroad 
in  restraint  of  foreign  and  interstate  commerce/^ 

§  778.  Same^-Same — Consolidation  of  capital  stock  of  com- 
peting lines  in  holding  company  for  purpose  of  joint  control — 
Suit  to  enjoin. — A  combination  for  the  formation,  by  the  own- 
ers of  a  controlling  interest  of  the  capital  stock  of  two  railway 
companies,  owning  and  operating  two  independent,  parallel  and 
competing  railway  lines  engaged  in  active  competitive  inter- 
state and  foreign  commerce,  of  a  holding  corporation,  and  the 
consolidation  in  its  hands  of  a  controlling  iaterest  in  the  capital 
stock  of  each  of  the  constituent  companies,  with  power  in  the 
holding  corporation  to  vote  such  stock  and  in  all  respects  to  act 
as  the  owner  thereof,  and  to  do  whatever  it  might  deem  neces- 
sary in  aid  of  such  railway  companies  or  to  enhance  the  value 
of  their  stocks,  with  the  ultimate  view  and  purpose  of  placing 
both  the  railway  companies  and  their  railway  and  transporta- 
tion lines  under  one  common  management  and  control,  is  a  com- 
bination or  conspiracy  in  restraint  of  trade  or  commerce  among 
the  several  states  and  with  foreign  nations,  within  the  meaning 
of  the  act  to  protect  trade  and  commerce  against  unlawful  re- 
straints and  combinations;  and  the  circuit  courts  have  jurisdic- 
tion of  a  bill  in  equity  filed  by  the  United  States  against  such 
holding  corporation  to  enjoin  it  from  voting  the  stock  of  the 
railway  companies,  and  from  attempting  to  vote  it,  and  from 
exercising  or  attempting  to  exercise  any  control,  direction,  su- 

7»  United   States   v.   Trans-Mis-      v.   Jolnt-Trafflc  Ass'n,   171  U,   S. 
sourl    Freight    Ass'n,    166    U.    S.      505-578  (43:259). 
290-374   (41:1007);  United  States 
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pervision  or  influence  whatsoever  over  the  business  and  corpo- 
rate acts  of  the  railway  companies  or  either  of  them,  by  virtue 
of  its  holding  an  interest  in  their  capital  stock,  and  to  enjoin 
the  constituent  companies  respectively  from  permitting  the 
holding  corporation  to  control  their  affairs,  and  from  paying- 
dividends  to  the  holding  corporation  on  account  of  any  of  their 
capital  stock  held  by  it/® 

§  779.  Same — CombinatioDB  in  restraint  of  trade  among* 
states  in  articles  of  commerce— Injunction. — Combinations 
among  independent  dealers,  whether  private  persons  or  private 
corporations,  in  restraint  of  trade  among  the  states,  in  articles 
of  commerce,  and  combinations  in  aid  of  an  attempt  to  monopo- 
lize commerce  among  the  states  in  any  article  of  commerce,  are 
in  violation  of  the  act  to  protect  commerce  against  unlawful  re- 
straints and  monopolies;  and  the  circuit  courts  have  jurisdic- 
tion of  bills  in  equity  to  restrain  such  combinations.  The  true 
test  of  the  illegality  of  such  combinations  is,  do  they  necessarily 
and  directly  produce  a  restraint  upon  interstate  commerce.^' 

§  780.  Suits  under  the  act  to  regulate  commerce. — ^The  cir- 
cuit courts  are  vested  with  jurisdiction,  concurrent  with  the  dis- 
trict courts,  of  all  actions  at  law  for  the  recovery  of  damages  sus- 
tained by  any  person  by  reason  of  any  act  of  a  common  carrier 
in  violation  of  the  act  to  regulate  commerce,^*  and  also  of  all  ap- 
plications for  writs  of  mandamus  under  said  act  by  shipper* 
to  compel  common  carriers  to  extend  to  them  equal  facilities 
with  those  given  to  other  shippers  for  like  traific  under  similar 
conditions.^*  And  they  also  have  jurisdiction  to  enforce  all  or- 
ders and  compel  compliance  with  all  regulations  made  by  the 
interstate  commerce  commission  under  and  by  virtue  of  the  -au- 
thority of  the  act  to  regulate  commerce,  and  amendments  thereto 
by  any  common  carrier,  and  to  that  end  to  issue  writs  of  man- 
damus, and  writs  of  injunction,  mandatory  or  otherwise,  to  re- 
strain such  carrier,  its  officers,  agents,  or  representatives,  from 

'•Northern    Securities    Co.    v.  sec.  9,  p.  382;  3  Fed.  Stat.  Anno. 

U.  S,  193  U.  S.  197-406  (48:679).  833;    U.   S.   Comp.    Stat   1901,   p. 

7t  Addyston  Pipe  &  Steel  Co.  v.  3154, 

U.  S.,  175  U.  S.  211-248  (44:136);  '»  25  U.  S.  Stat  at  L.  ch.  382, 

Montague  Co.  v.  Lowry,  193  U.  S.  sec.  10,  p.  855;  3  Fed.  Stat  Anno. 

38-48    (48:608);    Swift   &  Co.   v.  pp.  852,  853;  3  U.  S.  Comp.  Stat. 

U.  S..  196  U.  S.  375-402   (49:518).  1901,  p.  3172. 

78  24  U.  S.  Stat  at  L.  ch.  104,  s 
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further  disobedience  of  such  order,  or  to  enjoin  upon  it,  or  them^ 
obedience  to  the  same,  and  in  the  enforcement  of  such  process- 
the  court  shall  have  those  powers  ordinarily  exercised  by  it  in 
compelling  obedience  to  its  writs  of  injunction  and  mandamus ;: 
and  jurisdiction  of  suits  to  recover  of  any  carrier  any  sum  of 
money  which  it  has  been  ordered  to  pay  by  the  commission,  andl 
which  it  has  failed  to  pay;  and  they  also  have  jurisdiction  of 
suits  in  equity  against  the  commission  to  enjoin,  set  aside,  an- 
nul, or  suspend  any  order  or  requirement  of  the  commission. 


80 


) 


80  34  U.  S.  Stat,  at  I».  ch.  3591, 
sec.  5,  p.  590  (amending  sec.  16  of 
tlie  act  to  regulate  commerce)  and 
sec.  7,  p.  593  (amending  sec.  20  of 
the  act  to  regulate  commerce). 

Note.  History  of  the  act  to 
regulate  Commerce.  The  legislar 
tlon  upon  this  subject  is  con- 
tained In  the  following  statutes, 
namely:  24  U.  B.  Stat,  at  L.  ch. 
104,  pp.  379-387,  approved  Feb.  4, 
1887;  25  U.  S.  Stat,  at  L.  ch.  382, 
pp.  855-863,  approved  March  2, 
1889;  26  U.  S.  Stat  at  L.  ch.  128, 
pp.  743,  744,  approved  Feb.  10, 
1891;  27  U.  S.  Stat,  at  L.  ch.  83, 
pp.  443,  444,  approved  Feb.  11, 
1893;  28  U.  S.  Stat  at  L.  ch.  61, 
pp.  643,  644,  approved  Feb.  8, 
1895 ;  32  U.  S.  Stat  at  L.  ch.  544, 
p.  823,  approved  Feb.  11,  1903; 
32  U.  S.  Stat,  at  L.  ch.  708,  pp. 
847-849,  approved  Feb.  19.  1903; 
34  U.  S.  Stat  at  L.  ch.  3591,  pp. 
584-595,  approved  June  29,  1906. 

Sections  2,  3,  4,  5,  7,  8,  9,  11, 
13  and  19  of  the  original  act  have 
never  been  amended;  but  sees.  6, 
10,  12,  14,  16,  17.  18,  20,  21  and  22 
of  that  act  have  been  amended 
by  complete  substitution  by  the 
acts  of  March  2,  1889.  Feb.  10, 
1891,  Feb.  8,  1895,  and  June  29, 
1906,  and  sec.  16a  was  added,  and 
a  new  provision  added  to  sec.  22, 
and  by  the  last,  sec.  24  was  added 
to  the  act. 

86 


The  Act  of  Feb.  19,  1903,  32  U. 
S.  Stat  at  L.  ch.  708,  sea  1,  pp. 
847-849,  known  as  the  "Elkins 
Act,"  contains  the  following  pro- 
vision: 

'Tn  all  convictions  occurring 
after  the  passage  of  this  act  for 
offenses  under  said  acts  to  regu- 
late commerce,  whether  commit- 
ted before  or  after  the  passage  of 
this  act,  or  for  offenses  under 
this  section,  no  penalty  shall  be 
Imposed  on  the  convicted  party 
other  than  the  fine  prescribed  by 
law,  imprisonment  wherever 
now  prescribed  as  a  part  of  the 
penalty  being  hereby  abolished." 
But  the  sixth  section  of  the  act> 
as  amended  by  the  Act  of  June 
29,  1906,  restores  imprisonment 
as  a  part  of  the  penalty  for  a  vio- 
lation of  the  act,  in  the  following 
provision,  namely: 

"Provided,  that  any  person,  or 
any  oflScer  or  director  of  any  cor- 
poration, subject  to  the  provisions 
of  this  act,  or  to  the  act  to  regu- 
late commerce  and  the  acts 
amendatory  thereof,  or  any  re- 
ceiver, trustee,  lessee,  agent,  or 
person  acting  for  or  employed  by 
any  such  corporation,  who  shall 
be  convicted  as  aforesaid,  shall, 
in  addition  to  the  fine  herein  pro- 
vided for,  be  liable  to  imprison- 
ment in  the  penitentiary  for  a. 
term  not  exceeding  two  years,  or 
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§  781.  Same — ^Bate-makiBg  power  vested  in  the  comxnissioii 
— Suits  to  enjoin  orders  of  commission. — ^The  recent  act  to 
amend  the  act  to  regulate  commerce,  and  to  enlarge  the  powers 
of  the  interstate  commerce  commission,  provides  that:  "All 
charges  made  for  any  service  rendered  or  to  be  rendered  in 
the  transportation  of  passengers  or  property  as  aforesaid,  or 
in  connection  therewith,  shall  be  just  and  reasonable;  and 
every  unjust  and  unreasonable  charge  for  such  services  or 
any  part  thereof  is  prohibited  and  declared  to  be  unlawful."®^ 
And  the  commission  is  authorized  and  empowered,  and  it  is 
made  its  duty,  whenever,  after  a  full  hearing  upon  a  com- 
plaint made  as  provided  in  the  act,  or  upon  complaint  of  any 
common  carrier,  it  shall  be  of  opinion  that  any  of  the  rates, 
or  charges  whatsoever,  demanded,  charged,  or  collected  by  any 
common  carrier  or  carriers,  subject  to  the  provisions  of  the  act, 
for  the  transportation  of  persons  or  property  as  therein  defined, 
or  that  any  regulations  or  practices  whatsoever  of  such  carrier 
or  carriers  affecting  such  rates,  are  unjust  or  unreasonable,  or 
unjustly  discriminatory,  or  unduly  preferential  or  prejudicial, 
or  otherwise  in  violation  of  any  of  the  provisions  of  the  act,  to 
determine  and  prescribe  what  will  be  the  just  and  reasonable 
rate  or  rates,  charge  or  charges,  to  be  thereafter  observed  in 
such  cases  as  the  maximum  to  be  charged;  and  what  regulation 
or  practice  in  respect  to  such  transportation  is  just,  fair,  and 
reasonable  to  be  thereafter  followed ;  and  to  make  an  order  that 
the  carrier  shall  cease  and  desist  from  such  violation,  to  the  ex- 
tent to  which  the  commission  find  the  same  to  exist,  and  shall 
not  thereafter  publish,  demand,  or  collect  any  rate  or  charge  for 
such  transportation  in  excess  of  the  maximum  rate  or  charge  so 
prescribed,  and  shall  conform  to  the  regulation  or  practice  so 
prescribed.  And  it  is  provided  that  any  carrier  or  carriers 
against  whom  any  order  or  requirement  of  the  commission  shall 
be  made  may  file  a  bill  in  equity  to  enjoin,  set  aside,  annul  or 
suspend  any  such  order,  and  jurisdiction  of  such  bill  or  suit  is 
vested  iii  the  circuit  court  of  the  district  in  which  the  plaintiff 
carrier  has  its  principal  office,  and  if  the  order  be  made  against 
more  than  one  carrier,  then  in  the  district  where  either  one  of 

both  such  fine  and  Imprisonment,      sec.  4,  p.  589  (amending  sec.  15 
in  the  discretion  of  the  court."  of  the  act  to  regulate  commerce). 

81 34  TJ.  S.  Stat,  at  L.  ch.  3591, 
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them  has  its  principal  operating  office;  and  it  is  further  pro- 
vided that  no  injunction,  interlocutory  order  or  decree  suspend- 
ing or  restraining  the  enforcement  of  an  order  of  the  commis- 
sion shall  be  granted  except  on  hearing  after  not  less  than  five 
days'  notice  to  the  commission,  and  an  appeal  is  allowed  by  the 
statute  to  the  supreme  court,  from  any  interlocutory  order  or 
decree  granting  or  continuing  an  injunction  in  any  such  suit, 
but  the  appeal  must  be  taken  within  thirty  days  from  the  entry 
of  the  order  or  decree,  and  shall  take  precedence  in  the  appel- 
late court  over  all  other  causes,  except  causes  of  a  like  character 
and  criminal  causes.** 

§  782.  Jurisdiction  to  naturalize  aliens  as  citizens  of  the 
United  States. — ^The  circuit  courts  are  vested  with  jurisdiction, 
concurrent  with  the  district  courts,  and  courts  of  record  of  the 
several  states,  having  a  seal,  a  clerk,  and  jurisdiction  in  actions 
at  law  or  equity,  or  law  and  equity,  in  which  the  amount  in 
controversy  is  unlimited,  to  naturalize  aliens  as  citizens  of  the 
Ignited  States,  under  and  by  virtue  of  and  in  accordance  with 
the  provisions  of  the  **act  to  establish  a  bureau  of  immigration 
and  naturalization,  and  to  provide  for  a  uniform  rule  of  nat- 
uralization throughout  the  United  States."^  The  naturalization 
jurisdiction  of  the  courts,  state  and  federal,  extends  only  to 
aliens  resident  within  their  judicial  districts,  respectively.'" 

§  783.  No  jurisdiction  in  original  mandamus  proceedings. — 
The  circuit  courts  of  the  United  States  have  no  jurisdiction  under 
the  general  federal  judiciary  act  of  original  proceedings  seeking 
relief  by  mandamus,  and  can  issue  the  writ  only  in  cases  already 
pending  and  in  aid  of  their  jurisdiction  previously  acquired  by 
other  means  and  other  process.  This  was  the  rule  uiider  the 
original  judiciary  act,  and  has  so  continued  under  the  subse- 
quent acts,  including  the  one  now  in  force.** 

82  34  U.  S.  Stat,  at  L.  ch.  3591,  et  al.,  197  U.  S.  536-543  (49:870); 

sec.  5,  p.  592   (amending  sec.  16  Covington    ft    Cincinnati    Bridge 

of  the  act  to  regulate  commerce).  Co.  v.   Hager,   203  U.   8.   109-111 

8S34  U.  S.  Stat,  at  L.  ch.  3592,  (51:111);    Rosenbaum    v.    Bauer, 

pp.    596-607,    approved    June    29,  120  U.  S.  450>464  (30:743) ;  Smith 

1906.  V.  Bourbon  CJounty,  127  U.  S.  105- 

84  United  States  ex  rel.  Knapp  113  (32:73). 
V.  Lake  Shore  ft  M.  S.  Ry.  Co. 
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THE  REMOVAL  OF  CAUSES. 


!  784.  The  removal  of  causes 
controlled  by  judiciary 
act  of  March  3,  1887,  as 
corrected  by  act  of  Au- 
gust 13,  1888— Two  ex- 
ceptions. 

785.  Removal  only  a  method  by 

which  federal  courts  ac- 
quire original  jurisdic- 
tion of  causes. 

786.  Same — State     courts     not 

bound  to  surrender  jur- 
isdiction if  record  falls 
to  show  removable  suit 

787.  Same — Federal   court  may 

protect  its  jurisdiction 
by  injunction. 

788.  Right  of   removal   limited 

to  suits  which  could 
have  been  originally 
brought  In  federal  court. 

789.  Same  —  Classification    of 

suits  which  may  be  re- 
moved from  state  courts 
into  federal  circuit 
courts. 

790.  Same — Same — ^AU   suits  of 

a  civil  nature  at  com- 
mon law  or  in  equity. 

791.  Same —  Same —  Same— Il- 

lustration —  Condemna- 
tion proceeding. 

792.  Same — The  two  classes  of 

cases  removable  under 
special  statutes. 

793.  To  what  circuit  court  the 

removal  of  the  cause  is 
to  be  made. 

794.  Defendants    only    can    re- 

move a  cause. 


§  795.  Same — ^None  but  non-resf- 
dent  defendants  can  re- 
move— One  exception. 
796.  All*  defendants  required  to 
join  in  application  for 
removal — Eixceptions. 
797.  Removal  of  suits  arising 
under  the  constitution  or 
laws  or  treaties  of  the 
United  States. 

798.  Same — Nature  of  case  must 

appear  from  plaintiff's 
statement  of  his  own 
claim,  or  It  cannot  be 
removed. 

799.  Same —  Same —  When    de- 

fendant Is  a  federal  cor- 
poration. ^ 
800.  Same — Same — Suit  against 
receiver  appointed  by 
federal  court  not  remov- 
able. 

801.  Same — ^AU  defendants  must 

join  in  the  application 
for  removal. 

802.  Removal  of  suits  between 

citizens  of  different 
states. 

803.  Same — Statutory  pro.vlslon. 

804.  Same — ^When   diversity   of 

citizenship  must  exist 

805.  Removal  of  suits  between 

citizens  and  aliens. 

806.  Removal  on  ground  of  "sep* 

arable  controversy." 
807.  Same — "Separable     Contro- 
versy" defined. 
808.  Same  —  Same  —  Action  of 
tort  against  several  de- 
fendants. 
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§  809.  Same  —  Same  —  Same  — 
Right  of  state  to  regu- 
late action  for  negli- 
gence. 

810.  Same  —  Remoyal  on   this 

ground  carries  entire 
suit. 

811.  Removal  on  the  ground  of 

prejudice  or  local  Influ- 
ence. 

312.  Same — No  removal  unless 
suit  could  originally  have 
been  brought  In  the  cir- 
cuit court. 

sis.  Same — None  but  defend- 
ants can  remove. 

814.  Same  —  Removal    not    al- 

lowed as  between  defend- 
ants. 

815.  Same — ^Application  must  be 

made  to  federal  circuit 
court — When  made. 

816.  Same  —  Statutory   jurisdic- 

tional amount  must  be 
Involved. 

517.  Procedure  to  remove  causes 

— Petition  and  bond  — 
When  to  be  filed. 

518.  Same — ^Application  must  be 

made  when  plea  is  due. 
Si9.  Same  —  Same  —  When  suit 
becomes  a  removable  one 
after  plea  is  due. 


§  820.  Same— What  petition  for  re- 
moval should  state. 

821.  Same — ^Issues  of  fact  must 

be  tried  in  the  circuit 
court. 

822.  Same— What     citizens     of 

same  state  claim  land  un- 
der grants  of  different 
states. 

823.  Procedure  for  the  removal 

of  causes  on  the  ground 
of  prejudice  or  local  in- 
fluence. 

824.  Same — ^Judicial  inquiry  into 

the  facts. 

825.  Remanding   causes   to   the 

state  courts. 

826.  Same — Effect  of  this  legis- 

lation. 

827.  Same — Remanded     because 

not  removed  within  time 
allowed  by  law. 

828.  Removal   of   suits   against 

I>ersons  denied  civil 
rights. 

829.  Removal   of   suits    against 

revenue  officers. 

830.  Same  —  Prosecutions      of 

crimes  against  the  states 
belong  to  their  courts — 
Exceptions. 


§  784.  The  removal  of  causes  controlled  by  judiciary  act  of 
March  3,  1887,  as  corrected  by  act  of  August  13,  1888 — ^Two 
exceptions. — There  existed  at  one  time  considerable  doubt  and 
confusion  as  to  what  extent  the  last  legislation  of  congress  on 
the  subject  of  the  removal  of  causes  from  state  courts  into  the 
circuit  courts  had  repealed  former  legislation  on  the  same  sub- 
ject; but  now  it  is  definitely  settled  that,  both  the  right  of  re- 
moval, and  the  procedure  by  which  it  is  effected,  are  (with  the 
exception  of  two  special  classes  of  cases,  which  are  specially 
provided  for  by  special  statutes),  controlled  exclusively  by  the 
federal  judiciary  act  of  March  3,  1887,  as  corrected  by  the  act 
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of  August  13,  1888;^  the  repealing  clause  of  that  act  has  re- 
pealed and  superseded  all  earlier  laws  upon  the  subject  of  re- 
moval, and  provided  an  entirely  new  scheme  of  removal,*  with 
the  exception  of  the  special  statutes  above  mentioned,'  and  which 
were  expressly  continued  in  force  by  the  last  judiciary  act.* 

§  786.  Removal  only  a  method  by  which  federal  drcnit  court 
acquires  original  jurisdiction  of  causes. — There  are  two 
methods  by  which  the  .federal  circuit  courts  acquire  original 
jurisdiction  of  causes,  namely:  (1)  By  filing  the  suits  in  those 
courts  in  the  first  instance,  and  (2)  by  the  removal  into  them 
from  the  state  courts  of  suits  over  which  the  state  and  federal 
courts  have  concurrent  jurisdiction.  It  is  a  general  rule  of  law 
that  when  two  courts  have  concurrent  jurisdiction  of  a  cause, 
that  court  which  first  acquires  the  actual  jurisdiction  over  it  is 
entitled  to  retain  it  until  its  jurisdiction  is  exhausted  by  hear- 
ing, judgment  and  execution;  but,  under  our  dual  system  of 
government,  a  fundamental  principle  of  which  is  that  the  con- 
stitution, laws  and  treaties  of  the  United  States  are  the  supreme 
law  of  the  land,  when  congress  enacts  a  law  for  the  removal  into 
the  federal  courts  from  the  state  courts  of  suits  over  which  the 
two  judicial  systems  have  concurrent  jurisdiction,  that  law  be- 
comes operative  in  all  the  states  as  the  supreme  law  of  the  land, 
and  when  a  party  complies  with  its  provisions  in  a  case  brought 
in  a  state  court,  if  the  case  be  a  removable  one,  that  is,  if  the 
suit,  in  its  nature,  be  one  of  which  the  federal  circuit  court  could 
rightfully  take  jurisdiction,  and  removable  under  the  statute, 
then  upon  the  filing  of  a  petition  for  removal,  in  due  time,  with 
a  sufficient  bond,  the  case  is,  in  law,  removed,  and  the  state 
court  in  which  it  is  pending  will  lose  jurisdiction  to  proceed 
further,  and  all  subsequent  proceedings  in  that  court  will  be 
void,*  and  the  court  into  which  the  cause  is  removed  may  pro- 


125  U.  S.  Stat,  at  L.  ch.  866, 
sees.  1  and  2,  p.  433. 

zHanrlck  v.  Hanrlck,  153  U.  S. 
192-198  (38:685);  O'CJonnor  v. 
Texas,  2.02  U.  S.  501-510  (50:1120) ; 
Cochran  v.  Montgomery  CJounty, 
199  U.  S.  260-274  (50:182);  FIsk 
V.  Henarie,  142  U.  S.  459-471  (35: 
1080). 

sU.  S.  Rev.  Stat  sees.  641,  642, 


643,  4  Fed.  Stat  Anno.  258-261; 
U.  S.  Comp.  Stat  1901,  pp.  520, 
521. 

«  25  U.  S.  Stat  at  L.  ch.  866,  sec. 
5,  p.  433. 

B  Madison viUe  Traction  Co.  v. 
St  Bernard  MIn.  Co.,  196  U.  S. 
239-261  (49:462);  New  Orleans  M. 
&  F.  R.  Co.  V.  Mississippi,  102  U. 
S.  135,  141  (26:96);  Baltimore  & 
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tect  its  jurisdiction  by  enjoining  the  plaintiff  from  proceeding 
in  it  in  the  state  court.' 

§  786.  Same— State  court  not  bound  to  surrender  jurisdic- 
tion if  record  fails  to  show  removable  suit. — ^It  is  well  settled 
that,  when  an  application  is  made  to  a  state  court  for  the  re- 
moval of  a  cause  to  a  federal  circuit  court,  if,  upon  the  face  of 
the  record,  including  the  petition  for  a  removal,  the  suit  does 
not  appear  to  be  a  removable  one,  the  state  court  is  not  bound  to 
surrender  its  jurisdiction,  and  may  proceed  as  if  no  application 
for  removal  had  been  made;  all  issues  of  fact  raised  and  pre- 
sented ux)on  a  petition  for  removal  must  be  tried  by  the  circuit 
court,  but  the  state  court  may,  however,  determine  for  itself 
whether  or  not  upon  the  face  of  the  record  the  cause  is  a  re^ 
movable  one,  and  if  it  decides  against  the  removal  its  judgment 
is  reviewable  on  error  by  the  supreme  court  of  the  United  States. 
If  the  state  court  proceeds  after  a  petition  and  bond  for  removal 
are  filed,  it  does  so  at  the  risk  of  having  its  final  judgment  re- 
versed if  the  record  shows  on  its  face  that  when  the  petition 
was  filed  that  court  ought  to  have  surrendered  jurisdiction.'^ 

§  787.  Same — ^Federal  court  may  protect  its  jurisdiction  by 
injunction. — ^After  the  presentation  to  the  state  court  of  a 
sufficient  petition  and  bond  for  removal  of  a  cause  which  is  a 
removable  one,  it  is  competent  for  the  circuit  court,  upon  the 
filing  of  an  ancillary  bill,  for  the  purpose,  by  the  removing 
party,  to  restrain,  by  writ  of  injunction,  the  party  against  whom 
the  cause  has  been  legally  removed,  from  taking  further  steps 
in  the  state  courts;  and  such  injunction  is  not  a  violation  of 
section  seven  hundred  and  twenty  of  the  Revised  Statutes 
which  declares  that  **the  writ  of  injunction  shall  not  be  granted 
by  any  court  of  the  United  States  to  stay  proceedings  in  any 

Ohio  R.  Go.  v.  Koontz,  104  tJ.  S.  5,  22   Wall.   252    (22:857);.  Dletzsch 

14  (26:643);  National  S.  S.  Co.  v.  y.  Hendekoper,  103  U.  S.  494  (26: 

Tugman,  106  XT.   S.  118    (27:87);  497);  Moran  v.  Sturgess,  154  U.S. 

St.    Paul    ft    C.    R.    y.    MacLean,  256  (38:987). 

108  U.  S.  212  (27:703);  Crehore  y.  t  Madlsoavllle   Traction   Co.   t. 

Ohio  ft  M.  R.  Co.,  131  U.  S.  240  St   Bernard  Min.  Co.,  196  U.   8. 

(33:144);    Kern    v.    Hendekoper,  239-2G1   (49:462);   Stone  v.  South 

103  TT.  S.  485  (26:354);  Marshall  Carolina,  117  U.  S.  430  (29:962); 

V.  Holmes,  141  U.  S.  589  (35:870).  Carson   y.   Hyatt,   118   U.   S.   279 

« MadiBonyllle   Traction    Co.   y.  (30:167);   Burlington  C.  R.  ft  N. 

St  Bernard   Min.  Co.,  196  U.   S.  R.  Co.  y.  Dunn,  122  U.  8.  513  (30: 

239-201  (49:462);  French  y.  Hay,  1159). 
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court  of  a  state,  except  in  cases  where  such  injunction  may  be 
authorized  by  law  relating  to  proceedings  in  bankruptcy."  • 

§  788.  Right  of  removal  limited  to  suit  which  could  have 
been  originally  brought  in  the  federal  court. — ^The  rule  is  now 
well  settled  that,  under  the  i  federal  judiciary  act  of  March  3, 
1887,  as  corrected  by  the  act  of  August  13,  1888,  a  suit  cannot 
be  removed  from  a  state  court  into  a  federal  circuit  court,  un- 
less it  could  have  been  originally  brought  by  the  plaintiff  in  the 
circuit  court.  The  jurisdiction  of  the  circuit  courts  on  re- 
moval, by  the  defendant,  under  the  second  section  of  the  judi- 
ciary act,  is  limited  to  such  suits  as  might  have  been  brought 
in  that  court  by  the  plaintiff  under  the  first  section  of  the  act 
The  first  section  defines  the  original  jurisdiction  of  the  circuit 
defendants  from  a  state  court ;  and  the  right  of  removal  always 
court,  and  the  second  section  declares:  **That  any  suit  of  a  civil 
nature,  at  law  or  in  equity  arising  under  the  constitution  or 
laws  of  the  United  States,  or  treaties  made,  or  which  shall  be 
made,  imder  their  authority,  of  which  the  circuit  courts  of  the 
United  States  are  given  original  jurisdiction  by  the  preceding 
section,  which  may  now  be  pending,  or  which  may  hereafter  be 
brought,  in  any  state  court,  may  be  removed  by  the  defendant 
or  defendants  therein  to  the  circuit  court  of  the  United  States 
for  the  proper  district.  Any  other  suit  of  a  civil  nature,  at  law 
or  in  equity,  of  which  the  circuit  courts  of  the  United  States 
are  given  jurisdiction  by  the  preceding  section  and  which  are 
now  pending,  or  which  may  hereafter  be  brought,  in  any  state 
court,  may  be  removed  into  the  circuit  court  of  the  United  States 
for  the  proper  district  by  the  defendant  or  defendants  therein, 
being  non-residents."  This  section  refers  to  the  first  part  of 
the  first  section  which  confers  jurisdiction  on  the  circuit  courts, 
and  not  to  the  last  clause  of  that  section  which  relates  to  the 
district  in  which  suit  may  be  brought.  Unless  the  suit  could 
have  been  brought  in  the  first  instance  by  the  plaintiff  in  the 
circuit  court,  it  cannot  be  removed  there  by  the  defendant  or 
presents  a  question  of  substantive  jurisdiction,  which  must  be 
determined  by  the  first  section  which  confers  and  defines  the 
jurisdiction  of  the  circuit  courts.* 

8  MadisonvlUe   Traction   Co.   v.  Hendekoper,   103   U.   S.   494    (26: 

St  Bernard  Min.   Co.,  196  U.   S.  497) ;  Moran  v.  Sturgess,  154  U.  S. 

239-261  (49:462);  French  v.  Hay.  256  (38:981). 

22  Wall.  262  (22:857);  Dietzsch  v.  »24  U.  S.  Stat  at  L.  ch.  373, 
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§  789.  Same— Olassification  of  suits  which  may  be  removed 
from  state  courts  into  federal  circuit  courts. — There  are  five 
classes  of  cases  of  which  the  circuit  courts  are  given  original  ju- 
risdiction concurrent  with  the  courts  of  the  several  states  by  the 
first  section  of  the  judiciary  act,  and  which,  by  the  second  section 
of  the  act,  may  be  removed  from  the  state  courts  into  the  federal 
circuit  courts,  namely:  (1)  Suits  of  a  civil  nature,  at  common 
law  or  in  equity,  arising  under  the  constitution  or  laws  or  trea- 
ties of  the  United  States,  where  the  matter  in  dispute  exceeds,  ex- 
clusive of  interest  and  costs,  the  sum  or  value  of  two  thousand 
dollars,  without  regard  to  the  citizenship  of  the  parties;  (2)  suitff 
of  a  civil  nature,  at  common  law  or  in  equity,  in  which  the 
United  States  are  plaintiffs  or  petitioners,  without  regard  to 
the  sum  or  value  of  the  matter  in  dispute;  (3)  suits  of  a  civil 
nature  at  common  law  or  in  equity,  in  which  there  is  a  contro- 
versy between  citizens  of  different  states,  where  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value 
of  two  thousand  dollars;  (4)  suits  of  a  civil  nature,  at  common 
law  or  in  equity,  between  citizens  of  the  same  state,  claiming 
lands  under  grants  of  different  ptates  without  regard  to  the  sum 
or  value  of  the  matter  in  dispute;  and  (5)  suits  of  a  civil  na- 
ture, at  common  law  or  in  equity,  in  which  there  shall  be  a  con- 
troversy between  citizens  of  a  state  and  foreign  states,  citizens 
or  subjects,  where  the  matter  in  dispute  exceeds,  exclusive  of 
interest  and  costs,  the  sum  or  value  of  two  thousand  dollars.^® 

It  is  definitely  settled,  by  the  repeated  decisions  of  the  su- 
preme court  of  the  United  States  that,  unless  a  suit  falls  within 
one  of  the  above  designated  classes,  it  cannot,  under  the  present 
judiciary  act,  be  removed  from  a  state  court  into  a  federal  cir- 
cuit court;  ^^  but,  as  indicated  in  a  previous  section,  there  are 


sees.  1  and  2,  p.  552;  25  TJ.  S. 
Stat,  at  L.  ch.  866,  sees.  1  and  2, 
p.  433;  Madisonvllle  Traction  Co. 
▼.  St.  Bernard  Mln.  Co.,  196  XT.  S. 
239-261  (49:462);  Tennessee  v. 
Union  ft  Planters  Bank,  152  U.  S. 
454-461  (38:511);  Mexican.  Na- 
tional R.  Co.  y.  Davidson,  157  U. 
S.  201-209  (39:672);  Cochran  v. 
Montsromery  County,  199  XT.  S. 
260-272  (50:188);  Arkansas  v. 
Kansas  ft  T.  Coal  Co.,  183  XT.  S. 


185-191  (46:144);  Ex  parte  Wis- 
ner,  203  U.  S.  449-461  (51:264); 
Minnesota  y.  Northern  Securities 
Co.,  194  U.  S.  48-73  (48:870). 

10  24  U.  S.  Stat,  at  L.  ch.  373, 
sees.  1,  2  and  3,  p.  552;  25  XJ.  S. 
Stat,  at  L.  ch.  866,  sees.  1  and  2, 
p.  433. 

"  Madisonville  Traction  Co.  v. 
St.  Bernard  Min.  Co.,  196  XJ.  8. 
239-261  (49:462);  Tennessee  v. 
XJnion  ft  Planters  Bank,  152  XJ.  S. 
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two  other  classes  of  eases,  specially  provided  for  by  special 
statutes,  which  may  be  removed  under  those  statutes.^^ 

§  790.  Same — Same — ^All  suits  of  a  civil  nature  at  commoa 
law  or  in  equity. — ^AU  suits  of  a  civil  nature,  at  common  law 
or  in  equity,  if  they  fall  within  any  one  of  the  five  classes  enu- 
merated in  the  section  next  preceding,  are  within  the  jurisdic- 
tion of  the  federal  circuit  courts  under  the  first  section,  and  are- 
removable  under  the  second  section  of  the  judiciary  act;  the 
character  of  the  suit  is  wholly  immaterial,  provided  it  be  a  suit 
of  a  civil  nature,  at  common  law  or  in  equity,  within  the  mean- 
ing of  the  second  section  of  the  third  article  of  the  federal  con- 
stitution, as  it  has  been  interpreted  by  the  supreme  court;  if 
such  be  the  nature  of  the  suit,  it  is  removable.^' 

§  791.  Same — Same  —  Same — Illustration  —  Condemnation 
proceeding. — ^A  judicial  proceeding,  in  the  exercise  of  the  right 
of  eminent  domain,  for  the  condemnation  of  private  property 
for  public  use,  is  a  suit  of  a  civil  nature,  at  common  law,  and 
is  removable,  if  the  requisites  of  jurisdiction  exist,  as  those 
requisites  are  defined  in  the  first  section  of  the  judiciary  act ;  ** 
and  the  owner  of  the  property  is,  for  the  purposes  of  removal, 
the  defendant  in  the  suit.**^ 

§  792.  Same — ^The  two  classes  of  cases  removable  under  spe- 
cial statutes. — The  two  classes  of  cases  removable  from  the 
state  courts  to  the  federal  circuit  courts  under  and  by  virtue 
of  special  statutes,  are  the  following,  namely : 

(1)  Civil  suits  and  criminal  prosecutions  commenced  in  any 


201-209  (39:672);  Cochran  v. 
Montgomery  County,  199  U.  S. 
260-272  (60:182);  Arkansas  v. 
Kansas  &  T.  Coal  Co.,  183  U.  S. 
185-191  (46:144);  Minnesota  v. 
Northern  Securities  Co.,  194  U.  S. 
48-73  (48:870);  Ex  parte  Wlsner 
203  U.  S.  449-461  (51:264). 

12  U.  S.  Rev.  Stat.  sees.  641,  642, 
643;  4  Fed.  Stat.  Anno.  258-261; 
U.  S.  Comp.  Stat.  1901,  pp.  520, 
521;  25  U.  S.  Stat  at  L.  eh.  866, 
sec.  5,  p.  433. 

13  Madisonville  Traction  CJo.  v. 
St.  Bernard  Mln.  Co.,  196  U.  S. 
239-261  (49:462);  Gaines  v.  Fuen- 
tes,  92U.  S.  20  (23:524). 


1*  Madisonville  Traction  Co.  v. 
St  Bernard  Min.  Co.,  196  U.  S.. 
239-261  (49:462);  Kohl  v.  United 
States,  91  U.  S.  367-376  (23:449); 
Mississippi  &  R.  River  Boom  Co.. 
V.  Patterson,  98  U.  S.  403  (25: 
206) ;  Searle  v.  School  Dist.  No.  2^ 
124  U.  S.  197  (31:415);  Colorado 
Midland  R.  Co.  v.  Jones,  29  Fed. 
R.  193;  Mineral  Range  R.  Co.  v. 
Detroit  ft  L.  S.  Cooper  Co.,  25  Fed.. 
R.  515. 

»  Mason  City  &  Fort  Dodge  IL. 
Co.  v.  Boynton,  204  U.  S.  670-o8<V 
(51:620). 
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state  court  against  any  person  who  is  in  such  court  denied  equal 
civil  rights;  ^^  and  (2)  civil  suits  and  criminal  prosecutions  com- 
menced in  any  state  court,  against  revenue  officers  acting  under 
the  laws  of  the  United  States,  or  against  persons  holding  prop- 
erty by  title  derived  from  any  such  officer.^^  These  two  classes 
of  cases  are  not  covered  by  the  judiciary  act  of  March  3,  1887,. 
as  corrected  by  the  act  of  August  13,  1888;  but,  on  the  other 
hand,  the  fifth  section  of  that  act  expressly  continues  in  force 
the  previously  existing  special  legislation  providing  for  the 
removal  of  those  classes  of  cases,  the  said  fifth  section  so  far  as 
pertinent  to  this  subject,  beihg  as  follows:  **That  nothing  in 
this  act  shall  be  held,  deemed,  or  construed  to  repeal  or  affect 
any  jurisdiction  or  right  mentioned  either  in  section  six  hundred 
and  forty-one,  or  six  hundred  and  forty-two,  or  in  six  hundred 
and  forty-three,  or  in  seven  hundred  and  twenty-two,  or  in  title 
twenty-four  of  the  Revised  Statutes  of  the  United  States."" 

§  793.  To  what  circuit  court  the  removal  of  the  cause  is  to 
be  made. — ^The  second  section  of  the  judiciary  act,  defining  the 
right  of  removal,  declares  that  the  removal  may  be  made  "to 
the  circuit  court  of  the  United  States  for  the  proper  district  ;"^ 
and  the  third  section  of  the  act,  prescribing  the  procedure  for 
the  removal  of  causes,  declares  that  the  party  entitled  to  remove 
*'may  make  and  file  a  petition  in  such  suit  in  such  state  court 
•  •  •  f Qj.  i^jig  removal  of  such  suit  into  the  circuit  court  to  be 
held  in  the  district  where  such  suit  is  pending."  These  pro- 
visions of  the  statute  leave  no  doubt  as  to  what  court  the  re- 

• 

moval  is  to  be  made;  it  must  be  to  the  federal  circuit  court  of 
the  federal  district  within  whose  territorial  limits  is  situated 
the  state  court  in  which  the  suit  to  be  removed  is  pending.^* 
"Where  a  suit  is  brought  in  a  state  court,  and  neither  the  plain- 
tiff nor  defendant  r  :sides  in  that  state,  but  are  citizens  of  dif- 
ferent states,  the  suit  cannot  be  removed  into  a  federal  circuit 
court  upon  the  ground  of  diversity  of  citizenship,  by  the  de- 
fendant, if  the  plaintiff  resists  the  removal,  because  the  suit 
is  not  brought  in  the  district  of  the  residence  of  either  the 
plaintiff  or  defendant,  and  could  not  have  been  brought  in  the 

i«  U.  S.  Rev.  Stat  sees.  641,  642.         i>  25  U.  S.  Stat,  at  L.  eh.  866» 
ITU.  S.  Rev.  Stat  643.  Bees.  2  and  3,  p.  433. 

18  25  U.  S.  Stat  at  L.  eh.  866, 
sec.  6,  p.  433. 
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federal  circuit  court  of  that  district  by  the  plaintiff,  and  the  de- 
fendant, by  filing  his  petition  for  removal  invokes  the  jurisdic- 
tion of  and  seeks  relief  from  the  circuit  court  in  another  district 
than  his  own.^® 

§  794.  Defendants  only  can  remove  a  cause. — The  policy  of 
the  present  judiciary  act  is  to  contract  the  jurisdiction  of  the 
federal  circuit  courts,  both  as  to  suits  instituted  in  them  in  the 
first  instance,  and  as  to  suits  removed  into  them  from  the  state 
courts;  and,  pursuant  to  that  policy,  the  act  allows  to  no  one 
but  a  defendant  the  right  to  remove  any  cause,  whatever,  from 
a  state  court  into  a  federal  circuit  court.  This  construction  of 
the  statute  is  definitely  settled  by  the  repeated  decisions  of  the 
supreme  court.*^ 

§  796.  Same — ^None  but  non-resident  defendants  can  remove 
—One  exception. — With  the  exception  of  suits  arising  under 
the  constitution  or  laws  or  treaties  of  the  United  States,  the 
removal  of  which  is  provided  for  in  the  first  clause  of  the  second 
section  of  the  judiciary  act,  none  but  non-resident  defendants 
have  the  right  of  removal.  The  second  clause  of  the  second  sec- 
tion is  as  follows : 

"Any  other  suit  of  a  civil  nature,  at  law  or  in  equity,  of 
which  the  circuit  courts  of  the  United  States  are  given  juris- 
diction by  the  preceding  section,  and  which  are  now  pending, 
or  which  may  hereafter  be  brought,  in  any  state  court,  may  be 
removed  into  the  circuit  court  of  the  United  States  for  the 
proper  district,  by  the  defendant  or  defendants  therein,  being 
non-residents  of  that  state."  It  is  the  defendant  or  defendants 
who  are  non-residents  of  the  state  in  which  the  action  is  pending, 
who  may  remove  the  same  into  the  circuit  court  of  the  United 
States  for  the  proper  district,  in  all  cases  with  the  one  ex- 
ception above  mentioned,  and  to  be  a  non-resident  within  the 
meaning  of  the  act  such  defendant  must  be  a  citizen  or  corpora- 
tion of  another  state.** 

so  Ex   parte  Wisner,   203   U.   S.  S2  25  U.  S.  Stat  at  L.  eh.  866, 

44^-461  (51:264).  sec.  2,  p.  433;   Martin  v.  Snyder. 

2125  U.  S.  Stat,  at  L.  ch.  866,  148  U.  S.  663-664    (37:602);   Ger- 

sees.  2  and  3,  p.  433;  Hanrick  v.  ling  v.  Baltimore  6  Ohio  Bf.  Oo.. 

Hanrick,  .153  U.   S.  192-198    (38:  151  U.  S.  673-710  (38:311);  Coch- 

685) ;     Tennessee     v.     Union     &  ran  v.  Montgomery  County,  199  U. 

Planters  Bank,  152  U.  S.  454-472  S.  260-274  (50:182). 
(38:511). 


§   798  THE  BEMOVAL  OP  CAUSES.  573 

§  796.  All  defendants  required  to  join  in  application  for 
removal — ^Exceptions. — ^Except  in  cases  of  a  separable  contro- 
versy, and  cases  of  prejudice  or  local  influence,  all  defendants 
are  required  to  join  in  the  application  for  removal  of  a  cause 
from  a  state  court  to  a  circuit  court  of  the  United  States.^^ 

§  797.  Removal  of  suits  arising  under  the  constitution  or 
laws  or  treaties  of  the  United  States. — The  first  clause  of  the 
second  section  of  the  judiciary  act  is:  *'That  any  suit  of  a  civil 
nature,  at  law  or  in  equity,  arising  under  the  constitution  or 
laws  of  the  United  States,  or  treaties  made,  or  which  shall  be 
made,  under  their  authority,  of  which  the  circuit  courts  of  the 
United  States  are  given  original  jurisdiction  by  the  preceding 
section,  which  may  now  be  pending,  or  which  may  hereafter  be 
brought,  in  any  state  court,  may  be  removed  by  the  defendant 
or  defendants  therein,  to  the  circuit  court  of  the  United  States 
for  the  proper  district;"**  and,  inasmuch  as  the  first  section 
of  the  act  requires  that,  in  order  to  give  the  circuit  court  juris- 
diction in  such  cases,  the  matter  in  dispute  must  exceed,  exclus- 
ive of  interest  and  costs,  the  sum  or  value  of  two  thousand  dol- 
lars,^' the  jurisdictional  amount  must  exist,  in  order  to  give  the 
right  of  removal.'* 

§  798.  Same — ^Nature  of  case  must  appear  from  plaintiff's 
statement  of  his  own  claim,  or  it  cannot  be  removed. — ^It  is 
well  settled,  by  a  long  line  of  decisions  of  the  supreme  court, 
that  a  case  cannot  be  removed  from  a  state  court  into  a  circuit 
court  of  the  United  States  on  the  sole  ground  that  it  is  one  aris- 
ing under  the  constitution  or  a  law  or  a  treaty  of  the  United 

23  Cochran  v.  Montgomery  161  TJ.  S.  96-101  (40:630);  25  TJ. 
County,  199  U.  S.  260-274  (50:  S.  Stat  at  L.  ch.  866,  sec.  1,  p.  433. 
182);  Gableman  V.  Peoria  D.  ft  E.  26  Mexican  National  R.  Co.  y. 
R.  Co.,  179  U.  S.  335-342  (45:220);  Davidson,  157  U.  S.  201-209  (39: 
Chicago  R.  I.  &  P.  I.  Co.  y.  Martin,  672) ;  Tennessee  y.  Union  & 
178  U.  S.  245-261  (44:1055);  25  Planters  Bank,  152  U.  S.  454-461 
U.  S.  Stat  at  L.  ch.  866,  sec.  2,  (38:511);  Cochran  y.  Montgomery 
p.  433.  County,  199  U.   S.   260    (50:182); 

24  25  TJ.  S.  Stat,  at  L.  ch.  866,  Arkansas  y.  Kansas  ft  T.  Coal  Co., 
sec.  2,  p.  433.  183  U.  S.  185-191  (46:144);  Madl- 

20  United  States  y.  Sayward,  160  sonyille  Traction  Co.  y.  St.  Ber- 
U.  S.  493-498  (40:508);  Fishback  nard  Min.  Co.,  196  U.  S.  239-261 
y.  Western  Union  Telegraph  Co.,      (49:462);   Minnesota  y.  Northern 

Securities  Co.,  194  U.  S.  48  (48: 

870), 
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States,  unless  that  appears  by  the  plaintiff's  statement  of  his 
own  claim ;  and,  if  it  does  not  so  appear,  the  want  of  it  cannot 
be  supplied  by  any  statement  in  the  petition  for  removal,  or  in 
the  subsequent  pleadings.*^ 

§  799.  Same— Same — ^When  defendant  is  a  federal  c<Mrpara^ 
tion. — ^The  rule  stated  in  the  section  next  preceding  is  qualified 
and  limited  to  the  extent,  that  the  right  of  a  defendant  to  re- 
move a  case  from  a  state  court  into  a  federal  circuit  court  upon 
the  ground  that  it  is  a  federal  corporation  cannot  be  cut  off  or 
taken  away  by  the  plaintiff's  averments  or  lack  of  averments 
as  to  its  character,  and  the  source  of  its  powers,  faculties  and 
capacities;  and,  in  such  case,  the  jurisdictional  facts  may  be 
averred  in  the  petition  for  removal,  and  that  will  be  suflScient 
to  give  the  federal  circuit  court  jurisdiction  of  the  case  upon 
removal.*® 

§  800.  Same— Same— Suit  againat  receiver  appointed  by 
federal  court  not  removable. — ^A.  suit  against  a  receiver  of  a 
railroad,  appointed  by  a  federal  circuit  court,  under  its  general 
equity  powers,  and  not  under  any  provision  of  the  constitution 
or  laws  of  the  United  States,  and  whose  liability  depends  upon 
the  general  rules  and  principles  of  law,  and  whose  defense  in 
the  suit  does  not  rest  upon  any  act  of  congress,  is  not  removable 
from  a  state  court  into  a  federal  circuit  court,  as  one  arising 
under  the  constitution  or  a  law  of  the  United  States.*® 

§  801.  Same— All  defendants  must  join  in  the  application 
for  removal. — When  it  is  sought  to  remove  a  suit  from  a  state 
court  into  a  federal  circuit  court,  upon  the  ground  that  it  is 
one  arising  under  the  constitution  or  a  law  or  a  treaty  of  the 
United  States,  and  there  are  more  than  one  defendant,  all  the 
defendants  must  join  in  the  application  for  removal.     It  appears 


27  Minnesota  v.  Northern  Secur- 
ities Co.,  194  U.  S.  48-73  (48:870); 
Arkansas  v.  Kansas  &  T.  Coal  Co., 
183  V.  S.  185-191  (46:144);  Ten- 
nessee y.  Union  &  Planters  Bank, 
164^461  (38:511);  Chappell  v.  Wa- 
terworth.  155  U.  S.  102  (39:85); 
Walker  v.  Collins,  167  U.  S.  57 
(42:76);  Gableman  v.  Peoria  6 
Evansville  Ry.  Co.,  179  U.  S.  335- 
344  (45:220);  Mountain  View  Min- 
ing St  Milling  Co.  T.  McFadden, 


180  U.  S.  533-536  (45:656);  Postal 
Telegraph  Cable  Co.  v.  Ala,  155  U. 
S.  482-488  (39-231). 

28  Texas  &  Pacific  Ry.  Co.  v. 
Cody,  166  U.  S.  606-616  (41:1132) ; 
Texas  &  Pacific  Ry.  Co.,  v.  Bar- 
rett, 166  U.  S.  617-620   (41:1136). 

20  Gableman  v.  Peoria,  Decatur 
ft  Evans.  Ry.  Co.,  179  U.  S.  335- 
342  (45:220) ;  Chicago  Rock  Island 
&  Pacific  Ry.  Co.  v.  Martin,  178 
U.  S.  245-251  (44:1055). 
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npon  the  face  of  the  statute  that  if  a  suit  arises  under  the  con- 
stitution or  a  law  or  a  treaty  of  the  United  States,  the  defend- 
ant, if  there  be  but  one,  or  the  defendants,  if  there  be  more  than 
one,  may  remove  the  suit;  and  it  is  settled  that  the  defendants, 
if  there  be  more  than  one,  must  all  join  in  the  application.*® 

§  802.  Removal  of  suits  between  citizens  of  different  states. 
Any  suit  of  a  civil  nature,  at  common  law  or  in  equity,  in  which 
there  is  or  shall  be  a  controversy  between  citizens  of  different 
states,  and  in  which  the  matter  in  dispute  exceeds,  exclusive  of 
interest  and  costs,  the  sum  or  value  of  two  thousand  dollars, 
which  may  be  brought  in  any  state  court,  may  be  removed  into 
the  federal  circuit  court  to  be  held  in  the  district  where  such 
suit  is  pending,  by  the  defendant  or  defendants  therein,  being 
non-residents  of  that  state;  none  but  non-resident  defendants 
can  remove  such  suit,  and,  if  there  be  more  than  one  defendant, 
all  of  them  must  join  in  the  application  for  removal."^ 

§  803.  Same— Statutory  provisions. — ^The  first  section  of  the 
judiciary  act  vests  the  federal  circuit  court  with  jurisdiction, 
concurrent  with  the  courts  of  the  several  states,  of  all  suits  at 
law  or  in  equity,  in  which  there  shall  be  a  controversy  between 
citizens  of  different  states,  where  the  jurisdictional  amount  is 
in  dispute;  and  the  second  section  of  the  act,  after  providing, 
in  the  first  clause  thereof,  for  the  removal  of  suits  arising  under 
the  constitution  or  laws  or  treaties  of  the  United  States,  in  the 
second  clause  confers  upon  non-resident  defendants  the  right  to 
remove  any  other  suit,  than  those  mentioned  in  the  first  para- 
graph, **of  which  the  circuit  courts  of  the  United  States  are 
given  jurisdiction  by  the  preceding  section,"  that  is  by  the  first 
section  of  the  act;  and  thus  it  appears  on  the  face  of  the  stat- 
ute itself,  that  (1)  suits  between  citizens  of  different  states  in 
which  the  matter  in  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  two  thousand  dollars,  are  removable 
under  the  act,  (2)  that  the  act  allows  to  none  but  defendants 
the  right  of  removal,  (3)  that  the  right  of  removal  in  such  cases 

90  Chicago,  Rock  Island  &  Paci-  si  25  U.  S.  Stat,  at  L.  ch.  866, 

fie  Ry.  Co.  V.  Martin,  178  U.  S.  sees.  1,  2  and  3,  p.  433;  Chicago 

245-251    (44:1055);    Gableman    v.  Rock  Island  ft  Pacific  Ry.  Co.  v. 

Peoria,  Decatur  ft  Evansyllle  Ry.  Martin,    178   TJ.   &.   245-251    (44: 

Co.,  179  U.  S.  335-342    (45:220);  1055). 
25  TJ.  S.  Stat   at  L.  ch.  866,  sec.  2, 
p.  433. 
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is  not  given  to  all  defendants  but  only  to  defendants  who  are 
non-residents  of  the  state  in  which  the  suit  is  pending;  and 
(4)  if  there  be  more  than  one  defendant  they  must  all  be  com- 
petent to  remove — that  is  must  all  be  non-residents — and  must 
all  join  in  the  application  for  removal.*^ 

§  804.  Same — ^When  diversity  of  citizenship  must  exist. — ^In 
order  to  give  the  right  of  removal  on  the  ground  of  diversity 
of  citizenship,  it  must  affirmatively  appear  in  the  petition  for 
removal,  or  elsewhere  in  the  record,  that  at  the  commencement 
of  the  suit,  as  well  as  at  the  time  the  removal  is  asked,  the  req- 
uisite diversity  of  citizenship  existed.'^^ 

§  805.  Removal  of  suits  between  citizens  and  aliens. — ^Any 
suit  of  a  civil  nature,  at  common  law  or  in  equity^  in  which  there 
is  or  shall  be  a  controversy  between  citizens  of  a  state,  and  for- 
eign states,  citizens  or  subjects,  in  which  the  matter  in  dispute 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of  two 
thousand  dollars,  which  may  be  brought  in  any  state  court,  may 
be  removed  into  the  federal  circuit  court  to  be  held  in  the  dis- 
trict where  such  suit  is  pending,  by  the  defendant  or  defend- 
ants therein,  being  non-residents  of  that  state;  none  but  non- 
resident defendants  can  remove  such  suit,  and,  if  there  be  more 
than  one  defendant,  all  of  them  must  join  in  the  application  for 
removal.^* 

§  806.  Removal  on  ground  of ''separable  controversy." — The 
third  clause  of  the  second  section  of  the  judiciary  act  declares 
that,  when,  in  any  suit  mentioned  in  that  section,  **  there  shall 
be  a  controversy  which  is  wholly  between  citizens  of  different 
states,  and  which  can  be  determined  as  between  them,  then  either 
one  or  more  of  the  defendants  actually  interested  in  such  con- 
troversy may  remove  said  suit  into  the  circuit  court  of  the 
United  States  for  the  proper  district."  It  appears  from  the 
face  of  the  act  itself,  that  none  but  a  defendant  can  remove  a 
separable  controversy;  it  is  not  required,  however,  that  all  the 
defendants,  when  there  are  more  than  one  interested  in  the 

«2  25  TJ.  S.  Stat,  at  L.  eh.  866,  ols,  130  U.  S.  230  (32:914);  Jack- 
sees.  1  and  2,  p.  433;  Chicago,  son  v.  Allen,  132  U.  S.  27  (33: 
Rock  Island  &  Pacific  Ry.  Co.  v.  249);  La  Confiance  Campalgne 
Martin,  24&-251  (44:1055).  d'Assurance   Centre   I'lncendie   v. 

MMattlngly     v.     Northwestern  Hall,  137  U.  S.  61  (34:573).  . 

Virginia  Railroad  Co.,  158  U.  S.  »4  25  TJ.  S.  Stat  at  L.  ch.  806, 

53-57   (39:894);    Stevens  v.  Nich-  sees.  1,  2  and  3,  p.  433. 


§  807  THE  REMOVAL  OP  CAUSES.  577 

controversy,  shall  join  in  the  application,  but  "either  one  or 
more  of  the  defendants  actually  interested  in  the  controversy 
may  remove  the  suit.''  ** 

§  807.  Same — "Separable  controversy''  defined. — ^It  appears 
from  the  very  terms  of  the  statute,**  that,  in  order  to  consti- 
tute a  "separable  controversy,"  whiih  will  authorize  the  re- 
moval of  the  suit,  (1)  there  must  be  a  controversy  which  ii* 
wholly  between  citizens  of  different  states,  and  (2)  that  con- 
troversy must  be  one  of  such  a  character  that  it  can  be  wholly 
determined  as  between  them,  and  they  must  be  the  only  parties 
who  are  indispensable  to  a  complete  judicial  determination  of 
that  controversy  and  the  granting  of  full  and  complete  relief 
in  respect  to  it,  unto  the  party  or  parties  in  whose  favor  right 
and  justice  may  be  found.    The  word  "controversy,"  in  this 
provision  of  the  statute,  means  "cause  of  action,",  in  its  tech- 
nical sense,  and  as  defined  in  the  law  of  legal  and  equitable 
remedies  administered  in  the  federal  courts  undfer  the  grant  of 
judicial  power  contained  in  the  federal  constitution;  and  the 
separability  of  any  such  "controversy"  or  *' cause  of  action," 
from  the  other  parts  of  any  suit  sought  to  be  removed  under 
this  provision  of  the  statute,  is  subject  to  and  limited  by  the 
federal  rule  defining  parties  as  formal  parties,  necessary  parties^ 
and  indispensable  parties,  and  which  defines  the  latter  class  as 
those  who  not  only  have  an  interest  in  the  subject-matter  of 
the  controven^,  but  an  interest  of  such  a  nature  that  a  final 
judgment  or  decree  cannot  be  made  without  their  presence  in 
the  suit,   without  either  affecting  their  interests   or  leaving- 
the  controversy  in  such  a  condition  as  to  them  that  its  final 
determination  may  be  wholly  inconsistent  with  justice,  equity 
and  good  conscience;  and,  accordingly,  it  is  now  definitely  set- 
tled by  judicial  construction,  reasoned  out  by  a  long  and  uni- 
form line  of  decisions  of  the  supreme  court,  that,  within  the 
meaning  of  the  judiciary  act,  a  "separable  controversy"  is  a 
separate  and  distinct  cause  of  accion,  alleged  and  existing  within 
the  suit  sought  to  be  removed,  upon  which  a  separate  and  distinct 
suit  might'  have  been  brought  and  fully  determined  and  com- 
plete relief  afforded  as  to  such  cause  of  action,  with  all  the* 

89  25  U.  S.  Stat,  at  L.  ch.  866,         .se  25  U.  S.  Stat  at  L.  eh.  866^ 
sec.  2,  p.  433;   Cochran  v.  Mont-      sec.  2,  el.  3,  p.  433. 
gomery  County,  199  U.  S.  260-274 
(50:182). 
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parties  on  one  side  citizens  of  different  states  from. those  on  the 
other  side,  and  without  the  presence  as  parties  of  any  of  the 
other  persons  originally  made  parties  to  the  suit  as  it  was  actu- 
ally instituted,  and  without  either  affecting  the  interests  of  such 
parties  or  leaving  the  controversy  in  such  condition  that  its  final 
determination  is  inconsistent  with  justice  ta  them ;  and  in  any 
case,  the  question  whether  there  is  a  ** separable  controversy" 
which  will  warrant  the  removal  of  the  suit  must  be  determined 
by  the  case  made  in  plaintiff's  declaration,  bill,  or  complaint,  at 
the  time  of  filing  the  petition  for  removal,  independently  of  the 
allegations  in  that  petition  or  in  the  affidavit  of  the  petiticaier, 
unless  the  petitioner  both  alleges  and  proves  that  the  defendants 
were  wrongfully  made  joint  defendants  for  the  purpose  of  pre- 
venting a  removal  into  the  federal  court;  and  the  filing,  by  sev- 
eral defendants  of  separate  defenses,  presenting  separate  issues 
and  questions  for  decision,  while  it  may  defeat  a  joint  recovery, 
cannot  create  a  ** separable  controversy,''  nor  deprive  a  plaintiff 
of  his  right  to  prosecute  his  own  suit  to  final  determination  in 
his  own  way.*^ 


37  Alabama     Southern     Ry.     v. 
Thompson,  200  U.  S.  206-220  (50: 
441);    Powers   v.    Chesapeake   & 
Ohio  Ry.  Co..  169  U.  S.  92-103  (42: 
673);  Pirie  v.  Tvedt,  115  U.  S.  41, 
43  (29:331);   Sloane  v.  Anderson, 
117  U.  S.  275   (29:899);  Little  v. 
Giles,  118  U.  S.  596.  601  (30:269); 
Louisville  &  Nashville  R.  Co.  v. 
Waugelm,  132  U.  S.  599  (33:474); 
Torrence  v.  Shedd,  144  U.  S.  527 
(36:528);   ConneU  v.  SmUey,  156 
TJ.  S.  335   (39:443);   Louisville  & 
Nashville  Railroad  Co.  v.  Ide,  114 
TJ.  S.  52-57  (29:63);  East  Tennes- 
see, Virginia  6  Georgia  R.  R.  Co. 
T.  Grayson,  119  U.  S.  240-244  (30: 
382) ;  Graves  v.  Corbin,  132  U.  S. 
B71-592  (33:462);  Fidelity  Ins.  T. 
&  S.  D.  Co.  V.  Huntington,  117  U. 
S.    280    (29:898);    Chesapeake   & 
Ohio  R,  Co.  V.  Dixon.  179  U.  S. 
131-141    (45:121);    Southern    Ry. 
XJo.  T.  Carson,  194  U.  S.  136-141 


(48:907);  Bellaire  v.  Baltimore  ft 
Ohio  R.  O).,  146  U.  S.  117-119  (36: 
910);  Whltcomb  v.  Smithson,  175 
U.  8.635-638(44:303);  Merchants 
Cotton  Press  ft  Storage  Co.  y.  Ins. 
Co.  of  North  America,  151  U.  S. 
368-389  (38:195);  Hyde  v.  Ruble, 
104  U.  S.  407-410  (26:823) ;  Barney 
V.  Latham,  103  U.  S.  205-206  (26: 
514);  Corbin  v.  Brunt,  105  U.  S. 
576-578  (26:1176);  Wilson  v.  Os- 
wego Township,  151  U.  S.  56-67 
(38:70);  Fraser  v.  Jennison,  106 
U.  S.  191-195  (27:131);  Ayers  v. 
Wiswall,  112  U.  S.  187-193  (28: 
693);  Winchester  v.  Loud,  108  U. 
S.  130  (27:677);  Shainwald  v. 
Lewis,  108  U.  S.  158  (27:691); 
Cincinnati,  New  Orleans  &  Texas 
Pacific  Ry.  Co.  v.  Bohon.  200  XJ. 
S.  221-226  (50:448) ;  Wecker  v.  Na- 
tional Enameling  ft  Stamping  Ck>., 
204  U.  S.  176-186  (51:430). 
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§  808.  Same— Same— Action  of  tort  agamst  several  defend- 
ants.— ^It  is  well  settled  that  an  action  of  tort,  which  might 
have  been  brought  against  many  persons  or  against  any  one  or 
more  of  them,  and  which  is  brought  in  a  state  court  against  all 
jointly,  contains  no  separable  controversy  which  will  authorize 
its  removal  by  some  of  the  defendants  into  the  circuit  court 
of  the  United  States,  even  if  they  file  separate  answers  and  set 
up  different  defenses  from  the  other  defendants,  and  allege  that 
they  are  not  jointly  liable  with  them,  and  that  their  own  con- 
troversfy  with  the  plaintiff  is  a  separate  one;  for  a  defendant 
has  no  right  to  say  that  an  action  shall  be  several  tvhich  the 
plaintiff  elects  to  make  joint.  The  cause  of  action  is  the  subject- 
matter  of  the  controversy,  and  that  is,  for  all  purposes  of  the 
suit,  whatever  the  plaintiff  declares  it  to  be  in  his  pleadings. 
The  question  of  removability  must  be  determined  by  the  cause 
of  action  stated  by  the  plaintiff  in  his  declaration  or  complaint.'* 

§  809.  Same — Same — Same — ^Ri^ht  of  state  to  regulate  ac- 
tions for  negligence. — ^A  state  has  an  unquestionable  right  by 
its  constitution  and  laws  to  regulate  actions  for  negligence,  and 
where  it  has  provided  that  the  plaintiff  in  such  cases  may  pro- 
ceed jointly  or  severally  against  those  liable  for  an  injury  re- 
sulting from  negligence,  and  the  plaintiff  in  due  course  of  law 
and  in  good  faith  has  tiled  a  declaration  or  petition  electing  to 
sue  for  a  joint  recovery  given  by  the  laws  of  the  state,  the  fed- 
eral removal  statute  does  not  and  cannot  convert  such  action 
into  a  separable  controversy  for  the  purpose  of  removal,  because 
of  the  presence  of  a  non-resident  corporation  defendant  therein, 
properly  joined  in  the  action  under  the  constitution  and  laws  of 
the  state  wherein  it  is  conducting  its  business  operations  and  is 
duly  served  with  process.** 

§  810.  Same — ^Removal  on  this  ground  carries  entire  suit. — 
The  removal  of  a  separable  controversy  carries  with  it  the  entire 
suit  into  the  federal  court.  This  results  from  the  language  of  the 
statute,  which  is:  **then  either  one  or  more  of  the  defendants 

38  Powers  V.  Chesapeake  &  Ohio  200  U.  S.  206-220   (60:441);   Cln- 

Ry.  Co..  169  U.  S.  92-103  (42:673);  clnnati,  New  Orleans  6  Texas  Par 

Chesapeake    &    Ohio   Ry.    Co.   v.  ciflc  Ry.  Co.  v.  Bohon,  200  U.  S. 

Dixon,  179  U.  S.  131-141  (45:121);  221-226   (50:448). 

Southern  Ry.  Co.,  v.  Carson,  194  U.  »•  Cincinnati,    New    Orleans    & 

S.     13(>-141     (48:907);     Alabama  Texas  Pacific  Ry.  Co.  v.  Bohon, 

Southern   Ry.   Co.   v.   Thompson,  200  U.  S.  221-226  (50:448). 
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actually  interested  in  such  controversy  may  remove  said  suit 
into  the  circuit  court  of  the  United  States  for  the  proper  dis- 
trict" Not  the  separable  controversy  alone,  when  it  exists, 
but  the  entire  suit  is  removed.*® 

§  811.  Removal  on  the  ground  of  prejudice  or  local  influence. 
The  fourth  clause  of  the  second  section  of  the  judiciary  act, 
treating  of  removals  because  of  prejudice  or  local  influence,, 
does  not  furnish  a  separate  and  independent  ground  of  federal 
jurisdiction,  and  describes  only  a  special  case  comprised  in  the 
preceding  clauses.*^  By  its  provisions,  any  suit  at  law  or  in 
equity  in  which  the  matter  in  dispute  exceeds,  exclusive  of  inter- 
est and  costs,  the  sum  or  value  of  two  thousand  dollars,  brought 
in  any  state  court,  in  which  there  is  or  shall  be  a  controversy 
between  a  citizen  of  the  state  in  which  the  suit  is  brought  and 
a  citizen  of  another  state,  may  be  removed  into  the  circuit  court 
of  the  district  in  which  the  suit  is  pending  by  any  defendant^ 
being  such  citizen  of  another  state,  at  any  time  before  the  trial 
thereof,  when  it  shall  be  made  to  appear  to  the  circuit  court,  and 
that  court  shall  be  legally  satisfied,  from  proof  suitable  to  the 
nature  of  the  case,  that  from  prejudice  or  local  influence  he  will 
not  be  able  to  obtain  justice  in  such  state  court,  or  in  any  state 
court  to  which  the  said  defendant  may,  under  the  laws  of  the 
state,  have  the  right,  on  account  of  such  prejudice  or  local  in- 
fluence, to  remove  said  cause;  provided,  that  if  it  further  ap- 
pear that  said  suit  can  be  fully  and  justly  determined  as  to  the 
other  defendants  in  the  state  court,  without  being  affected  by 
such  prejudice  or  local  influence,  and  that  no  party  to  the  suit 
will  be  prejudiced  by  a  separation  of  the  parties,  said  circuit 
court  may  direct  the  suit  to  be  remanded,  so  far  as  relates  to 
such  other  defendants,  to  the  state  court,  to  be  proceeded  with 
therein.** 

40  Barney  y.  Latham,  103  U.  S.  *^2B  U.  S.  Stat,  at  L.  ch.  866, 
206-216  (26:514);  Connell  v.  Smi-  sec.  2,  cl.  4,  p.  433;  Cochran  v. 
ley,  156  U.  S.  335-343  (3»:443);  Montgomery  County,  199  U.  S. 
Hoge  V.  Canton,  103  Fed.  R.  513;  260-274  (50:182);  Ex  parte  Penn- 
25  U.  S.  Stat  at  L.  eh.  866,  sec  2,  sylvania  Company,  137  U.  S.  451- 
cl.  3,  p.  433.  467  (34:738);  Fiskv.  Henarie,142 

41  Cochran  v.  Montgomery  Co.,  U.  S.  459-471  (36:1080);  Hanrick 
199  U.  S.  260-274  (50:182).  v.  Hanrick,  153  U.  S.  192-198  (38 1 

685). 
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§  812.  Same — ^No  removal  unless  suit  could  have  originally 
been  brought  in  the  circuit  court. — The  class  of  cases  removable 
on  the  ground  of  prejudice  or  local  influence  is  confined  to  those 
in  which  there  is  a  controversy  between  a  citizen  or  citizens 
of  the  state  in  which  the  suit  is  pending  and  a  citizen  or  citi- 
zens of  another  or  other  states,  and  which,  on  that  ground, 
could  have  been  originally  brought  in  the  circuit  court;  and 
where  a  suit  is  brought  in  a  state  court  in  plaintiff 's  state,  against 
a  defendant,  a  citizen  of  the  same  state,  who  is  an  indispensable 
party,  and  also  against  a  defendant  who  is  a  citizen  of  another 
state,  the  non-resident  defendant  cannot  remove  the  case  to  the 
circuit  court.  The  main  purpose  of  the  present  judiciary  act 
was  to  restrict  the  jurisdiction  of  the  circuit  coui'ts,  and,  pursu- 
ing that  policy,  it  established  the  rule  that  a  suit  to  be  removable 
must  be  within  the  original  jurisdiction  of  the  circuit  court.*' 

§  813.  Same — ^None  but  defendants  can  remove. — None  but 
defendants  can  remove  a  case  from  a  state  court  to  a  federal 
circuit  court  on  the  ground  of  prejudice  or  local  influence ;  and 
the  right  can  be  exercised  only  by  a  defendant  who  is  a  citizen, 
or  by  defendants  who  are  citizens  of  a  state  other  than  that  in 
which  the  suit  is  pending.  But  it  is  not  necessary  that  all  the 
defendants  should  join  in  the  application  for  removal." 

§  814.  Same — ^Removal  not  allowed  as  between  defendants. — 
The  federal  statute  does  not  authorize  one  defendant  to  remove 
a  suit  from  a  state  court  into  a  federal  circuit  court,  upon  the 
ground  of  prejudice  or  local  influence  between  himself  and  other 
defendants.  The  whole  object  of  allowing  a  defendant  to  re- 
move a  suit  or  controversy  into  the  circuit  court  of  the  United 
States  is  to  prevent  the  plaintiff  from  obtaining  any  advantage 
over  him  by  reason  of  prejudice  or  local  influence;  and  unless 
such  prejudice  or  influence  is  alleged  and  proved,  he  cannot  be 
prevented,  under  the  clause  of  the  existing  statute  upon  this 
subject,  from  prosecuting  his  suit  against  all  the  defendants  in 
the  court  in  which  he  originally  brought  it.** 

§  816.  Same — ^Application  must  be  made  to  federal  circuit 
court— When  made. — ^Under  the  present  judiciary  act,  unlike 

-*»  Cochran       v.       Montgomery  Hanrick  v.  Haniick,  153  U.  S.  192- 

County,  199  U.  S.  260-274  (50:182).  198  (38:685). 

44  Cochran       v.       Montgomery         *»  Hanrick   v.   Hanrick,   153   U. 

County,  199  U.  S.  200-274  (50:182);  S.  192-198(  38:685). 
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previous  legislation  on  the  subject,  the  application  for  removal 
on  the  ground  of  prejudice  or  local  influence  must  be  addressed 
to  the  federal  circuit  court,  and  not  to  the  state  court  where  the 
suit  is  pending;  and,  while  the  statute  allows  the  removal  of  a 
suit  upon  this  ground  **at  any  time  before  the  trial  thereof," 
the  petition  for  removal  must  be  filed  before  or  at  the  term  at 
which  it  could  be  first  tried,  and  before  the  trial  thereof,  and  an 
application  for  removal  filed  after  a  trial  of  the  suit  in  the  state 
court  comes  too  late.**  There  cannot  be  a  removal  after  the 
hearing  of  a  demurrer  to  a  complaint  because  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.*^ 

§  816.  Same — Statutory  jurisdictional  amount  must  be  in- 
volved.— The  right  to  removal  on  the  ground  of  prejudice  or 
local  influence  does  not  exist  in  any  case,  unless  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value 
of  two  thousand  dollars ;  the  clauses  of  the  second  section  of  the 
present  judiciary  act,  defining  the  different  kinds  of  suits  that 


*«Fisk  V.  Henarle,  142  U.  S. 
459-471   (35:1080). 

*7  Gregory  v.  Hartley,  113  U.  S. 
742  (28:1150);  Alley  v.  Nott,  111 
U.  S.  742  (28:491);  Laidly  v. 
Huntington,  121  U.  S.  179  (30: 
883). 

In  delivering  the  opinion  of  the 
court  in  Fisk  v.  Henarle,  supra., 
Chief  Justice  Fuller,  construing 
the  provision  of  the  Judiciary  act 
of  March  3,  1887.  as  corrected  by 
the  act  of  August  13,  1888,  allow- 
ing removals  for  prejudice  or  local 
influence,  said: 

"We  deem  it  proper  to  add  that 
we  are  of  opinion  that  the  act 
of  1867,  or  subdivision  third  of 
section  639"  (U.  S.  Rev.  Stat), 
**was  repealed  by  the  act  of  1887. 
The  subject-matter  of  the  former 
act  is  substantially  covered  by  the 
latter,  and  the  dlfterences  are 
such  as  to  render  the  intention  of 
congress  in  this  regard  entirely 
clear. 

"Under  the  previous  acts  the 
right  of  removal  might  be  exer- 


cised by  plaintifC  as  well  as  defend- 
ant; the  application  was  addressed 
to  the  state  court;  there  was  no  pro- 
vision for  the  separation  of  the 
suit;  the  ground  of  removal  was 
based  upon  what  the  afllant  as- 
serted he  had  reason  to  believe 
and  believed;  the  action  on  the 
motion  to  remand  could  be  re- 
viewed on  appeal  or  writ  of  eiroi 
or  by  mandamus;  while  under  the 
latter  act,  the  right  is  confined  tc 
the  defendant;  the  application  Is 
made  to  the  circuit  court;  the  suit 
may  be  divided  and  remanded  in 
part;  the  prejudice  or  local  influ- 
ence must  be  made  to  appear  to 
the  circuit  court,  that  is,  the  cir- 
cuit court  must  be  legally  satis- 
fied, by  proof  suitable  to  the  na- 
ture of  the  case,  of  the  truth  of 
the  allegation  that,  by  reason  of 
those  causes,  the  defendant  will 
not  be  able  to  obtain  Justice  in  the 
state  courts;  and  review  an  writ 
of  error  or  appeal,  or  by  manda- 
mus is  taken  away." 


§   817  THE  REMOVAL  OP  CAUSES.  583 

may  be  removed,  preserve  throughout  the  same  element  of  the 
value  of  the  matter  in  dispute  which  is  contained  in  the  first  sec- 
tion relating  to  the  original  jurisdiction  of  the  circuit  court, 
which  is  done  by  the  provision  giving  the  right  of  removal  in 
suits  "of  which  the  circuit  courts  of  the  United  States  are  given 
original  jurisdiction"  by  the  first  section.  Every  element  which 
is  necessary  to  give  the  circuit  courts  of  the  United  States  orig- 
inal jurisdiction,  as  that  jurisdiction  is  determined  and  defined 
in  the  first  section  of  the  act,  is  equally  necessary  to  give  the 
right  of  removal  under  the  second  section ;  and,  as  the  right  of 
removal  on  the  ground  of  prejudice  or  local  influence  is  given 
only  in  cases  where  there  is  a  controversy  between  citizens  of 
different  states,  under  the  second  section,  and  the  pecuniary 
amount  is  necessary  in  order  to  give  jurisdiction  on  the  ground 
of  diversity  of  citizenship  under  the  first  section,  it  necessarily 
follows  that  there  can  be  no  removal  in  such  cases  without  the 
existence  of  thelrtated  pecuniary  value.*® 

§  817.  Procedure  to  remove  causes — ^Petition  and  bond — 
When  to  be  filed. — ^The  procedure  for  the  removal  of  causes  is 
quite  oimple.  Except  in  cases  removable  on  the  ground  of 
prejudice  or  local  influence,  any  party  entitled  to  remove  any 
suit  may  make  and  file  a  petition  therein  in  the  state  court,  at 
the  time  or  any  time  before  the  defendant  is  required  by  the 
laws  of  the  state  or  rule  of  the  state  court,  in  Avhich  the  suit  is 
brought,  to  answer  or  plead  to  the  declaration  or  complaint  of 
the  plaintiff,  *'for  the  removal  of  the  suit  into  the  circuit  court 
to  be  held  in  the  district  where  such  suit  is  pending,  and  shall 
make  and  file  therewith  a  bond,  with  good  and  sufficient  surety, 
for  his  or  their  entering  in  such  circuit  court,  on  the  first  day 
of  its  then  next  session,  a  copy  of  the  record  in  such  suit,  and 
for  paying  all  costs  that  may  be  awarded  by  said  circuit  court 
if  said  court  shall  hold  that  such  suit  was  wrongfully  or  im- 
properly removed  thereto,  and  also  for  their  appearing  and 
entering  special  bail  in  such  suit  if  such  special  bail  was  orig- 
inally required  therein;''  and  **it  shall  then  be  the  duty  of  the 
state  court  to  accept  said  petition  and  bond,  and  proceed  no 
further  in  such  suit;  and  the  said  copy  being  entered  as  afore- 

48Malone  v.  Richmond  &  Dan-  451-457  (34:738);  Cochran  v. 
ville  R.  Co.,  36  Fed  R.  625;  Ex  Montgomery  County,  199  U.  S.  2C0- 
parte  Pennsylvania  C6.,  137  U.  S.      274  (50:182). 
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said  in  the  said  circuit  court  of  the  United  States,  the  cause 
shall  then  proceed  in  the  same  manner  as  if  it  had  been  origi- 
nally commenced  in  the  said  circuit  court/'** 

§  818.  Same — ^Application  must  be  made  when  plea  is  due. — 
The  statute  is  imperative  that,  with  the  exception  of  cases  re- 
movable on  the  ground  of  prejudice  or  local  influence,  the  ap- 
plication to  remove  a  suit  from  a  state  court  into  a  federal  cir- 
cuit court  must  be  made  at  or  before  the  time  when  defendant's 
plea  or  answer  is  due  in  the  state  court.  The  defendant  asking 
a  removal  must  file  his  petition  and  bond  at  or  before  the  time 
when  he  '*is  required  by  the  laws  of  the  state  or  the  rule  of  the 
state  court  in  which  such  suit  is  brought  to  answer  or  plead  to 
the  declaration  or  complaint  of  the  plaintiff;"  and  the  failure 
of  plaintiff  to  take  judgment  by  default  when  defendant  fails 
to  appear  and  plead  in  time  does  not  extend  the  time  for  filing 
the  application  for  removal.*® 

§  819.  Same — Same— When  suit  becomes  a  removable  one 
after  plea  is  due. — ^A  suit  which  is  not  a  removable  one  at  the 
time  when  defendant  is  required  by  the  laws  of  the  state  or  the 
rule  of  the  state  court  in  which  it  is  brought  to  answer  or  plead, 
may  become  such  afterward  by  discontinuing  as  to  a  defendant 
who  is  a  citizen  of  the  same  state  as  plaintiff,  or  by  amending 
the  ad  damnum  clause  of  the  declaration,  or  other  fortuitous  cir- 
cumstance ;  and  in  such  case  the  defendant  is  not  to  lose  his  right 
of  removal,  if  he  file  his  petition  and  bond  as  soon  as  the  action 
assumes  the  shape  of  a  removable  cause  in  the  court  in  which 
it  was  brought.  And  it  has  been,  accordingly,  held  that,  where, 
after  a  case  had  been  removed  to  the  circuit  court  and  remanded 
because  there  was  no  separable  controversy,  and  after  it  was 
called  for  trial  in  the  state  court,  the  plaintiff  discontinued  his 
action  against  all  the  defendants  who  were  citizens  of  the  same 
stfite  with  the  plaintiff,  leaving  it  an  action  wholly  between  citi- 
zens of  different  states,  and  the  case  then  became  for  the  first 
time  a  removable  one,  and  the  single  remaining  defendant  there- 
upon immediately  filed  a  second  petition  and  bond  for  removal, 
the  application  was  in  time  and  the  defendant  was  entitled  to 

«»25  U.  S.  Stat,  at  L.  eh.  866,  bo  Kansas    City,    Fort   Scott   & 

sec.  3,  p.  433;   Kansas  City.  Port  Memphis  Railroad  Co.  v.  Doughty, 

Scott  &  Memphis  Railroad  Co.  v.  138  U.  S.  298-306  (34:963);  Martin 

Doughty,  133  U.  S.  298-306    (34:  y.  Baltimore  &  Ohio  R.  Co.,  151  U. 

963).  S.  673-710  (38:311). 
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the  removal.  The  decision  of  the  case  was  rested  upon  the 
ground  that,  the  reasonable  construction  of  the  act  of  congress, 
and  the  only  one  which  will  prevent  the  right  of  removal,  to 
which  the  statute  declares  the  defendant  to  be  entitled,  from 
being  defeated  by  circumstances  wholly  beyond  his  control,  is  to 
hold  that  the  incidental  provision  as  to  the  time  must,  when  nec- 
essary to  carry  out  the  purpose  of  the  statute,  yield  to  the 
principal  enactment  as  to  the  right,  and  to  consider  the  statute 
as,  in  intention  and  effect,  permitting  and  requiring  the  de- 
fendant to  file  a  petition  for  removal  as  soon  as  the  action  as- 
sumes the  shape  of  a  removable  cause  in  the  court  in  which 
it  was  brought.'^ 

§  820.  Same— What  petition  for  removal  should  show. — The 
right  to  remove  a  cause  from  a  state  court  into  a  circuit  court 
of  the  United  States  is  purely  statutory,  and  before  a  party  can 
avail  himself  of  the  right  he  must  show  upon  the  record  that 
his  case  comes  within  the  provisions  of  the  statute.  His  petition, 
when  filed,  becomes  a  part  of  the  record  in  the  cause,  and  it 
should  contain  a  statement  of  facts,  which,  taken  in  connection 
with  such  as  already  appear  from  the  record  in  the  suit,  entitle 
him  to  a  removal ;  and  if  he  fail  in  this  he  has  not,  in  law,  shown 
to  the  state  court  that  it  should  ''proceed  no  further  in  the  suit.'* 
The  state  court,  having  once  acquired  jurisdiction  over  the  suit, 
it  may  lawfully  proceed  with  it  until  it  is  made  to  appear  that 
its  jurisdiction  has  been  divested,  and  vested  in  the  federal  cir- 
cuit court.*** 

§  821.  Same— Issues  of  fact  must  be  tried  in  the  circuit  court. 
It  is  well  settled  that  issues  of  fact  raised  upon  petitions  for  the 
removal  of  causes  from  state  courts  must  be  tried  in  the  federal 
circuit  courts,  the  ratio  decidendi  being  that,  by  the  filing  of  a 
sufficient  petition  and  bond,  the  suit  is  in  law  removed,  and  the' 
jurisdiction  of  the  state  court  is  divested,  and  it  can  **  proceed 
no  further  in  the  suit."  The  record  closes,  so  far  as  the  ques- 
tion of  removal  is  concerned,  when  the  petition  for  removal  is 
filed  and  the  necessary  security  is  furnished,  and  it  presents  then 
to  the  state  court  a  pure  question  of  law,  and  that  is,  whether, 
admitting  the  facts  stated  in  the  petition  for  removal  to  be  true, 

SI  Powers  v.  Chesapeake  ft  Ohio      95  U.  S.  183-186  (24:427);  Amory 
R.  Co.,  169  U.  S.  92-103  (42:673).      v.  Amory.  95  U.  S.  186-187    (24: 
«2  Phoenix   Ins.  Co.  v.  Pechner,      428). 
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it  appears  on  the  face  of  the  record,  which  includes  the  petition 
and  the  pleadings  and  proceedings  down  to  that  time,  the  peti- 
tioner is  entitled  to  a  removal  of  the  suit,  and  that  question  the 
state  court  may  decide  for  itself."' 

§  822.  Same — ^When  citizens  of  same  state  claim  land  under 
grants  of  different  states. — In  suits  commenced  in  state  courts 
in  which  the  title  of  land  is  concerned  between  citizens  of  the 
same  state,  claiming  the  land  under  grants  from  different  states, 
a  removal  is  not  allowed  until  the  state  court  ascertains  the 
actual  existence  of  such  an  issue  in  the  manner  pointed  out  in 
the  statute;  and,  after  the  issue  is  found  to  exist,  petition  and 
bond  for  removal  may  be  filed.'* 

§  823.  Procedure  for  the  removal  of  causes  on  the  ground 
of  prejudice  or  local  influence. — The  Judiciary  Act  of  March  3, 
1887,  as  corrected  by  the  act  of  August  13,  1888,  prescribes  no 
procedure  for  the  removal  of  causes  on  the  ground  of  prej- 
udice  or  local  influence  under  the  act  from  state  courts  into 
the  federal  circuit  courts;  but  the  supreme  court  has  declared 
that  the  proper  procedure  is  for  the  defendant  seeking  the 
removal  to  file  his  petition  in  the  federal  circuit  court  of  the 
proper  district,  alleging  the  grounds  of  the  removal,  and  submit- 
ting evidence  to  sustain  his  allegations,  and  to  obtain  from  that 
court  an  order  for  the  removal  of  the  cause,  file  that  order  in  the 
state  court,  and  take  from.it  a  transcript  of  the  record  of  the 
cause  and  file  it  in  the  federal  court.  The  statute  being  silent 
as  to  the  mode  of  procedure,  the  general  rules  in  respect  to 
transfer  of  cases  from  one  court  to  another  must  obtain ;  and  if 
the  order  of  one  court  is  to  divest  the  jurisdiction  and  stay  the 
action  of  another,  the  latter  is  entitled  to  notice;  and  if  a  case 
is  to  pass  from  one  court  to  another,  this  is  done  by  filing  a 
transcript  of  the  record  of  the  one  in  the  other.'** 

§  824.  Same— Judicial  inquiry  into  the  facts. — The  statute 
contemplates  that,  when  an  application  is  made  for  a  removal 
on  the  ground  of  prejudice  or  local  influence,  there  shall  be  a 

.    S8 Burlington,   Cedar  Rapids   &  S.  240-245  (33:144);  Kansas  City 

Northern  Ry.  Co.  v.  Dunn,  122  U.  Fort   Scott  ft   Memphis   Railroad 

S.    513-517    (30:1159);    Stone    v.  Co.  v.  Doughty,  138  U.  S.  298-306 

South  Carolina,  117  U.  S.  432  (29:  (34:963). 

962);  Carson  v.  Hyatt,  118  U.  S.         "25  U.  S.  Stat  at  L.  ch.  866^ 
279  (30:167);  Carson  v.  Dunham,  sec.  3,  p.  433. 
121  U.  S.  421  (30:992);  Crehore  v.  fis  Pennsylvania  Company  v.  Ben- 
Ohio  &  Mississippi  R.  Co.,  131  U.  der,  148  U.^S.  255-261  (37:441). 


§    825  THE  REMOVAL  OP  CAUSES,  587 

judicial  inquiry  into  the  facts,  and  the  court  must  take  the 
responsibility  of  determining  and  adjudging,  judicially,  that 
prejudice  or  local  influence  exists  before  it  can  order  the  re- 
moval, and  its  judgment  on  the  question  must  be  reached  by  the 
customary  and  approved  methods  of  investigation  in  such  mat- 
ters.  The  petition  for  removal  should  state  facts  which,  accord- 
ing to  good  pleading,  show  the  existence  of  prejudice  or  local 
influence  to  such  an  extent  that  the  defendant  applying  for  the 
removal  will  not  be  able  to  obtain  justice  in  the  state  court, 
or  in  any  cTther  state  court  to  which  the  defendant  may,  under 
the  laws  of  the  state,  have  the  right,  on  accbunt  of  such  prej- 
udice or  local  influence,  to  remove  the  cause;  if  practicable,  the 
adverse  party  should  have  reasonable  notice  of  the  application 
for  removal  and  an  opportunity  to  contest  it,  and  when  the 
court  comes  to  act  upon  the  issues  of  fact  thus  raised  it  may 
receive  evidence  upon  such  issue  or  issues  by  affidavits  which 
state  the  facts,  or  by  depositions,  or  by  oral  examination  of  wit- 
nesses. The  question  should  be  determined  by  the  court  as  it 
would  determine  any  other  issue  of  fact  arising  in  the  progress 
of  the  case  affecting  its  own  jurisdiction  and  the  rights  of  the 
parties.'*  . 

§  826.  Bemanding  causes  to  the  state  courts.— By  the  first 
clause  of  section  five  of  the  judiciary  act  of  March  3,  1875, 
which  clause  is  still  in  force,  it  is  provided:  **That  if,  in  any 
suit  commenced  in  a  circuit  court  or  removed  from  a  state  court 
to  a  circuit  court  of  the  United  States,  it  shall  appear  to  the 
satisfaction  of  said  court,  at  any  time  after  such  suit  has  been 
brought  or  removed  thereto,  that  such  suit  does  not  really  and 
substantially  involve  a  dispute  or  controversy  properly  within 
the  jurisdiction  of  said  circuit  court,  or  that  the  parties  to  said 
suit  have  been  improperly  or  collusively  made  or  joined,  either 
as  plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case 
cognizable  or  removable  under  this  act,  the  said  circuit  court 
shall  proceed  no  further  therein,  but  shall  dismiss  the  suit  or 
remand  it  to  the  court  from  which  it  was  removed,  as  justice 
may  require,  and  shall  make  such  order  as  to  costs  as  shall  be 
just;"  '^  and  the  last  clause  of  said  section  five,  which  allowed  a 

56  Schwenk  v.  Strong,  8  C.  C.  A.  451-457  (34:738) ;  Fisk  v.  Henarie, 

92;   Malone  y.  Richmond  &  Dan-  142  U.  S.  459-471  (35:1080). 

vllle  R.  Co.,  35  Fed.  R.  625;   Ex  "  18  U.  S.  Stat,  at  L.  eh.  137, 

parte  Pennsylvania  Co.,  137  U.  S.  sec.  5,  p.  470-473. 
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review  by  the  supreme  court  on  writ  of  error  or  appeal  of  the 
order  of  the  circuit  court  dismissing  or  remanding  a  cause,  was 
repealed  by  the  sixth  section  of  the  present  judiciary  act,"'  and 

■ 

the  second  section  of  the  last  named  act  provides  that: 

**  Whenever  any  cause  shall  be  removed  from  a  state  court 
into  any  circuit  court  of  the  United  States,  and  the  circuit  court 
shall  decide  that  the  cause  was  improperly  removed,  and  order 
the  same  to  be  remanded  to  the  state  court  from  whence  it  came, 
such  remand  shall  be  immediately  carried  into  execution,  and 
no  appeal  or  writ  of  error  from  the  decision  of  the  circuit  court 
so  remanding  the  cause  shall  be  allowed.'"* 

§  826.  Same— Effect  of  this  legislation.— The  effect  of  the 
provisions  of  the  present  judiciary  act  mentioned  in  the  section 
next  preceding  was  to  make  the  order  of  the  circuit  court  re- 
manding a  cause  to  the  state  court  a  final  and  conclusive  judg- 
ment, and  to  take  away  the  right  of  review  by  writ  of  error, 
appeal,  or  by  writ  of  mandamjis ;  •*  and  if  the  circuit  court  re- 
mands a  cause  and  the  state  court  proceeds  to  final  judgment, 
the  action  of  the  circuit  court  is  not  reviewable  on  a  writ  of 
•error  to  the  judgment  of  the  state  court,  as  the  state  court  can- 
not be  held  to  have  decided  against  a  federal  right,  when  it  is 
the  circuit  court  and  not  the  state  court  which  has  denied  the 
existence  of  such  right.'^ 

§  827.  Same— Bemanded  because  not  removed  within  the 
time  allowed  by  law. — ^When  the  petition  for  removal  is  not  filed 
in  the  state  court  within  the  time  required  by  the  federal  stat- 
utes, if  a  motion  to  remand  be  promptly  filed  it  must  be  sus- 
tained, and  if  denied  the  judgment  of  the  circuit  court  will, 
upon  writ  of  error  or  appeal,  be  reversed,  with  directions  to 
remand  the  case  to  the  state  court.  But  the  time  of  filing  a  peti- 
tion for  the  removal  of  a  suit  from  a  state  court  into  the  circuit 
-court  of  the  United  States  for  trial  is  not  a  fact  in  its  nature 
essential  to  the  jurisdiction  of  the  federal  courts,  and  a  non- 
compliance with  the  statute  as  to  the  time  of  filing  the  petition 

88  25  U.  S.  Stat,  at  L.  eh.  866,  Co.,   169   U.   S.   92-103    (42:673); 

-flee.  6,  p.  433.  Morey  v.  Lockhart,  123  U.  S.  56 

s»25   U.   S.   Stat,  at  L.  sec.  2,  (31:68);    Missouri  Pacific  R.  Co. 

p.  433.  V.   Fitzgerald.   160   U.   S.   666-584 

•oEz  parte  Pennsylvania  Om-  (40:536). 
pany.  137  U.  S.  451-457  (34:738) ;  •!  Missouri  Pacific  R.  Co.  v.  Pitz- 

Powers  v.  Chesapeake  ft  Ohio  R.  gerald,  160  U.  S.  556-584  (40:536). 
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is  waived  if  not  seasonably  objected  to  by  the  plaintiff;  and  if 
the  objection  is  not  taken  until  after  the  case  has  proceeded  to- 
trial  in  the  federal  court  it  comes  too  late.  It  is  not  a  matter 
which  goes  to  the  jurisdiction  of  the  court.'* 

§  828.  Bemoval  of  suits  against  persons  denied  civil  rights. — 
A  federal  statute  provides  that:  **When  any  civil  suit  or  crim- 
inal prosecution  is  commenced  in  any  state  court,  for  any  cause 
whatsoever,  against  any  person  who  is  denied  or  cannot  enforce 
in  the  judicial  tribunals  of  the  state,  or  in  the  part  of  the  state 
where  such  suit  or  prosecution  is  pending,  any  right  secured  to* 
him  by  any  law  providing  for  the  equal  civil  rights  of  citizens 
of  the  United  States,  or  against  any  officer,  civil  or  military, 
or  other  person,  for  any  arrest  or  imprisonment  or  other  tres- 
passes or  wrongs,  made  or  committed  by  virtue  of  or  under  color 
of  authority  derived  from  any  law  providing  for  equal  rights^ 
as  aforesaid,  or  for  refusing  to  do  any  act  on  the  ground  that  it 
would  be  inconsistent  with  such  law,  such  suit  or  prosecution 
may,  upon  the  petition  of  such  defendant,  filed  in  said  state 
court  at  any  time  before  the  trial  or  final  hearing  of  the  cause,, 
stating  the  facts  and  verified  by  oath,  be  removed,  for  trial, 
into  the  next  circuit  court  to  be  held  in  the  district  where  it  is 
pending.*'  The  statute  then  prescribes  the  procedure  for  re- 
moval, and  for  the  issuance  of  a  writ  of  habeas  corpus  cum 
causa,  when  the  defendant  is  in  custody .*^^ 

This  legislation  does  not  give  the  right  to  remove  a  criminal 
prosecution,  unless  the  constitution  or  laws  of  the  state  in  which 
it  is  pending,  as  interpreted  by  its  highest  judicial  tribunals, 
stand  in  the  way  of  the  enforcement  of  rights  secured  equally 
to  all  citizens  of  the  United  States.  There  is  no  right  of  re- 
moval when  the  alleged  discrimination  against  an  accused  per- 
son, in  respect  of  his  equal  rights,  is  due  to  the  illegal  or  cor- 
rupt acts  of  administrative  officers,  unauthorized  by  the  con- 
stitution or  laws  of  the  state,  as  interpreted  by  its  highest 
courts,  nor  where  there  is  a  possibility  that  during  the  trial  of 
the  cause  the  court  may  not  respect  or  enforce  the  right  of  the 
accused  to  the  equal  protection  of  the  laws.'* 

62  French  v.   Stewart,   22  Wall.  R.  Co..  151  U.  S.  670-710  (38:311). 

238     (22:854) ;     Taylor    v.    Long-.  «»  U.  S.  Rev.  Stat  sees.  641,  642; 

worth,  14  Pet  172  (10:405);  Ayers  4  Fed.  Stat.  Anno.  258-260;  U.  S. 

V.    Watson,    113    U.    S.    594    (28:  Comp.  Stat.  1901,  pp.  520,  521. 

1093) ;  Martin  v.  Baltimore  Sc  Ohio  «*  Kentucky  v.  Powers,  201  U.  S. 
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§  829.  Bemoval  of  suits  against  revenue  officers. — ^A  federal 
statute  authorizes  the  removal  into  the  federal  circuit  court  of 
any  civil  suit  or  criminal  prosecution  commenced  in  any  court 
of  any  state  against  any  officer  appointed  under  or  acting  by 
authority  of  any  revenue  law  of  the  United  States,  or  against 
any  person  acting  under  or  by  authority  of  any  such  officer,  on 
account  of  any  act  done  under  color  of  his  office  or  of  any  such 
law,  or  on  account  of  any  right,  title  or  authority  claimed  by 
such  officer  or  other  person  under  any  such  law,  or  is  commenced 
against  any  person  holding  property  or  estate  by  title  derived 
from  any  such  officer,  and  affects  the  validity  of  any  such  law  ; 
and  the  statute  prescribes  the  procedure  far  such  removal.**" 

§  830.  Same — ^Prosecution  of  crimes  against  the  states 
belong  to  their  courts — ^Exception. — The  prosecution  and  pun- 
ishment of  crimes  and  offenses  committed  against  the  states  of 
the  union  belong  to  the  courts  and  authorities  of  the  states,  each 
respectively,  and  can  be  interfered  with  by  the  circuit  courts 
of  the  United  States  so  far  only  as  congress,  in  order  to  main- 
tain the  supremacy  of  the  constitution  and  laws  of  the  United 
States,  has  expressly  authorized  either  by  a  removal  of  the 
prosecution  into  the  circuit  court  of  the  United  States  for  trial, 
or  a  discharge  of  the  prisoner  by  writ  of  habeas  corpus  issued 
by  that  court  or  a  judge  thereof.**^ 


1-40  (60:G33);  Strauder  v.  West 
Virginia.  100  U.  S.  300  (25:664); 
Virginia  v.  Reves,  100  U.  S.  313 
(25:667);  Neal  v.  Delaware,  103  U. 
S.  370  (26:567);  Bush  v.  Ken- 
tucky, 107  U.  S.  110  (27:354); 
Smith  v.  ^Mississippi,  162  U.  S. 
592-602  (40:1082);  Gibson  y.  Mis- 
sissippi, 162  U.  S.  565-592  (40: 
1075) ;  Murray  v.  Louisiana,  163  U. 
S.  101-109  (41:87). 

«»   U.  S.  Rev.  Stat  sec.  643,  as 
changed  by  the  act  of  Feby.  8, 


1894,  28  U.  S.  Stat  at  L.  ch.  25, 
sec.  1,  p.  36;  4  Fed.  Stat  Anno. 
pp.  260,  261;  2  Fed.  Stat  Anno, 
p.  866;  Tennessee  v.  Davis.  100  U. 
S.  257-302  (25:648);  Davis  v. 
South  Carolina,  107  U.  S.  597-601 
(26:574);  Virginia  v.  Paul,  148  U. 
S.  107-124  (37:386). 

«8  Viginia  v.  Paul.  148  U.  S.  107- 
124  (37:386)  and  authorities  cited; 
Cunningham  v.  Neagle,  135  U.  S. 
1-99  (34:55). 


CHAPTER  XVIL 

THE  DISTINCTION  BETWEEN  LAW  AND  EQUITY  AND  LEGAL 

AND  EQUITABLE  REMEDIES  PRESERVED  IN 

THE  PBDBIIAL  COURTS. 


(a)  Statemeitt  or  this  Gbnxbal 
Doctrine. 

9  831.  The  judicial  power  of  the 
United  States  Embraces 
three  classes  of  cases. 

832.  The  distinction  between  law 

and  equity  and  legal  and 
equitable  remedies  estab- 
lished by  the  constitu- 
tion. 

833.  The  distinction  between  le- 

gal and  equitable  reme- 
dies is  one  of  substance. 

834.  The  rule  requiring  legal  and 

equitable  remedies  to  be 
separately  pursued  not 
changed  by  federal  adop- 
tion of  state  procedure  in 
actions  at  law. 

835.  Same — ^Action  of  assumpsit 

or  debt  on  simple  con- 
tract and  creditor's  bill 
cannot  be  blended  in  one 
suit  in  the  federal  courts. 

836.  Same — Actions  at  law  can- 

not be  brought  in  federal 
•  equity,     nor     legal     and 
equitable  claims  blended 
in  one  suit 

837.  Same  —  Same  —  Jury  sum- 

moned to  try  issues  in 
chancery  not  the  equiva- 
lent of  constitutional 
right  of  trial  by  jury  in 
a  court  of  law. 

838.  Same  —  Same  —  Bill    in 

equity  to  remove  cloud 
not    maintainable    when 


plaintiff  has  legal  title 
and  defendant  is  in  pos- 
session. 

839.  Same  —  Same  —  Same  — 

When  the  lands  are  wild 
and  unoccupied. 

840.  Assignee  of  chose  in  action 

cannot  without  "special 
circumstances"  sue  in 
equity  to  collect  it. 

841.  Equity  no  Jurisdiction  of  a 

naked  accounting  of  prof- 
its and  damages  against 
infringer  of  patent. 

842.  A  proceeding  to  assess  dam- 

ages for  taking  private 
property  for  public  use 
cannot  be  joined  with  a 
proceeding  to  enjoin  the 
taking. 

843.  Federal  courts  have  no  ju- 

risdiction of  a  bill  in 
equity  in  cases  of  fraud 
to  recover  damages. 

844.  Federal    courts    sitting    as 

courts  of  law  cannot  en- 
tertain suits  in  equity. 

845.  Same — Mechanics  lien  can- 

not be  enforced  in  an  ac- 
tion at  law  in  the  federal 
courts. 

846.  Same — Suit  to  enjoin  collec- 

tion of  taxes  in  state  of 
Louisiana. 

847.  Equitable  defenses  cannot 

be  interposed  to  actions 
at  law. 

848.  Same  —  Equitable    set-off 
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cannot  be  interposed  as  \ 
a  defense  to  an  action  at 
law. 

S  849.  Federal  courts  will  enforce 
new  equitable  rights  cre- 
ated by  state  statutes — 
limitation  upon  the  rule. 

.  850.  Same — ^Whether  a  case  is 
one  of  common  law  or 
equitable  cognizance  de- 
termined by  its  essential 
character. 

851.  A  federal  court  sitting  in 

equity  has  no  jurisdiction 
of  the  common  law  ac- 
tion of  asumpsit 

852.  Legal    defenses    to    purely 

legal  demands  cannot  be 
availed  of  by  bill  in 
equity. 

853.  Same—Bill   in   equity   will 

not  lie  to  cancel  life  in- 
surance policy  for  fraud, 
after  death  of  cestui  que 
vie. 

854.  Same — Action    at    law    on 

municipal  bonds  not  en- 
Joined  on  ground  of 
fraud. 

855.  Same — Action  of  ejectment 

not  enjoined  upon  the 
ground  that  plaintiffs 
muniments  of  title  are 
void. 

Cb)  Suits  TO  Recover  Land. 

856.  Federal  courts  have  no  Ju- 

risdiction of  suits  in 
equity  to  recover  land. 

857.  Same — Ejectment   bill    not 

aided  by  prayer  for  an 
accounting. 
868.  Same — Ejectment  bill  can- 
not be   maintained   upon 
an  equitable  title. 

859.  The  legal  title  necessary  to 

maintain  the  action  of 
ejectment. 

860.  Same — No  exception  to  the 

rule    at    common    law — 


Lord  Mansfield's  doctrine 
based  upon  the  presump- 
tion that  legal  estate  had 
been  conveyed  to  the 
equitable  owner. 
§  861.  Same  —  Same  —  Same  — 
Fenn  v.  Holme. 

862.  Same  —  Same  —  Same  — 

Lord  Mansfield's  doctrine 
followed  in  the  Federal 
courts. 

863.  Patents     issued     by     the 

United  States  are  con- 
clusive evidence  of  the 
legal  title. 

864.  Same — ^Jurisdiction   of  the 

land  department 

865.  Patents  necessary  to  con- 

vey legal  title  under 
swamp  land  act  of  1850. 

866.  Exceptions  to  the  rule  re- 

quiring patent  to  convey 
the  legal  title  to  public 
lands. 

867.  Void  patents  may  be  col- 

laterally attacked. 

868.  Ejectment    not    maintain- 

able on  certificates  of 
registers  and  receivers 
of  the  government  land 
offices — Statutes  of  Ar- 
kansas and  Nebraska. 

869.  Mississippi   statute   declar- 

ing that  land  oflSce  cer- 
tificates shall  vest  legal 
title — Not  binding  on 
Federal  courts. 

870.  Ejectment    not     maintain- 

able in  the  Federal 
courts  sitting  in  Cali- 
fornia on  certificates  of 
land  purchase  issued  by 
that  state. 

871.  Ejectment    not    maintain- 

able in  the  Federal 
courts  on  land  certifi- 
cates, location  and  sur- 
vey issued  and  made 
under  the  laws  of  Texas. 
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9  872.  Ejectment  maintained  in 
the  Federal  courts  in 
Pennsylvania  on  war- 
rant and  survey. 

873.  Ejectment    maintained    in 

the  Federal  courts  on 
prior  possession. 

874.  Ejectment    maintained    in 

the  Federal  courts  on 
legal  title  by  estoppel. 

875.  Plaintiff  could  not  recover 

in  ejectment  at  common 
law  upon  a  title  which 
did  not  subsist  in  him  at 
the  commencement  of 
the  action. 

876.  Equitable  titles  cannot  be 

interposed  as  a  defense 
to    the    action   of   ejects, 
ment. 

877.  Same  —  Title-bond  and  pur- 

chase money  paid. 

878.  Same — Defendant    not    al- 

lowed to  prove  that  pat- 


ent was  issued  throus^ 
mistake — ^Bagnell  v.  Bro- 
derick. 
i  879.  Same  —  Defendant  not  al- 
lowed to  prove  elder  pat' 
tent  was  founded  on 
junior  entry — Robinson  v. 
Campbell. 

880.  Same — Defendant    not    al- 

lowed to  show  fraudu- 
lent survey. 

881.  Equitable  estoppel  may  be 

set  up  at  law  as  a  de- 
fense to  an  action  of 
ejectment 

882.  Whatever    tolls    plaintiff's 

right  of  entry  will  de- 
feat the  action  of  eject- 
ment 

883.  Cross    bill    in    equity    not 

maintainable  to  recover 
land  on  a  legal  title. 


(a)  Statement  of  the  General  Doctrine. 

§  831.  The  judicial  power  of  the  United  States  embracee 
three  classes  of  cases. — ^The  constitution  vests  in  the  federal 
judiciary  jurisdiction  in  three  distinct  classes  of  cases,  namely: 
(1)  cases  in  law,  (2)  cases  in  equity,  and  (3)  cases  of  admiralty 
and  maritime  jurisdiction.^  The  distinction  between  these 
classes  of  cases  is  clearly  marked  in  the  Constitution.* 

§  832.  The  distinction  between  law  and  equity,  and  legal 
and  equitable  remedies  established  by  the  constitution. — ^The 
federal  constitution,  itself,  established  the  distinction  between 
common  law  and  equity  jurisprudence,  and  the  distinction  be- 
tween the  common  law  and  equity  jurisdiction  of  the  federal 
courts,  and  the  distinction  between  common  law  and  equitable 
remedies  and  procedure,  as  they  were  then  distinguished  and  de- 
fined in  England,  and  imposed  the  requirement  that,  in  the  fed- 
eral courts,  legal  and  equitable  remedies  shall  be  separately  pur- 


1  U.  S.  Const  art  m,  sec.  2. 

2  Insurance    Co.    v.    Canter,    1 
Pet  611  (7:242);  Bennett  v.  But- 

88 


terworth,  11  How.  669  (13:859); 
Scott  V.  Armstrong,  149  U.  S.  499^ 
512  (36:1059). 
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sued,  and  shall  not  be  amalgamated  or  blended  into  one  system 
of  remedies;^  and,  this  being  true,  eongreae  has  no  power  to 
abolish  the  distinction  between  law  and  equity  and  legal  and 
equitable  remedies. 

§  833.  The  distinction  between  legal  and  equitable  remedies 
is  one  of  substance. — The  distinction  between  causes  of  action 
at  law  and  suits  in  equity  is  one  of  substance  and  not  of  form, 
merely,  resting  in  the  nature  of  the  transactions  out  of  which 
they  arise,  and  the  principles  of  law  and  jurisprudence  which 
define  and  regulate  the  nature  and  character  of  the  relief  to 
which  the  injured  party  is  entitled ;  and  the  distinction  betw^een 
legal  and  equitable  remedies,  and  the  requirement  that  they  shall 
be  separately  pursued,  are  matters  of  substance,  as  well  as  of 
form,  for  the  reason  that,  under  the  federal  constitution,  the  par- 
ties in  an  action  at  law  are  entitled  to  a  trial  of  all  issues  of  fact 
by  a  jury,  while  in  a  suit  in  equity  they  have  no  such  right, 
and  no  suit  in  equity  can  be  maintained  where  there  is  a  plain, 
adequate  and  complete  remedy  at  law,  nor  can  an  action  at  law 
be  maintained  in  equity,  nor  is  an  equitable  cause  of  action 
or  defense  available  at  law.* 

§  834.  The  rule  requiring  legal  and  equitable  remedies  to 
be  separately  pursued  not  changed  by  federal  adoption  of  state 
procedure  in  actions  at  law. — ^The  federal  statute,^  which  pro- 
vides that  the  practice,  pleadings,  and  forms  and  modes  of 
proceeding  in  civil  causes,  in  the  circuit  and  district  courts,  shall 
conform,  as  near  as  may  be,  to  the  practice,  pleadings,  and  forms 
and  modes  of  proceeding,  existing  at  the  time  in  like  causes 
in  the  courts  of  record  of  the  states  within  which  such  circuit 


« Bennett  v.  Butterworth,  11 
How.  669  (13:589):  Fenn  v. 
Holme,  21  How.  481,  488  (16:198); 
Robinson  v.  Campbell,  3  Wheat. 
207  (4:372);  Boyle  v.  Zacharie,  6 
Pet.  648  (8:532);  Thompson  v. 
Railroad  Co..  6  Wall.  134,  139  (18: 
765) ;  Ex  parte  Sawyer,  124  U.  S. 
200,  225  (31:402);  Scott  v.  Neely, 
140  U.  S.  Ill  (35:360);  Cates  v. 
Allen.  149  U.  S.  451,  465  (37:804); 
Scott  y.  Armstrong,  146  U.  S.  499, 
512  (36:1059);  Lindsay  v.  Bank, 
156  U.  S.  485,  493  (39:605);  Root 


V.  Railway  Co.,  105  U.  S.  189.  217 
(20:975). 

« Highland  Boy  Gold  Min.  Co. 
V.  Strickley,  54  C.  C.  A.  186;  Bag- 
nell  V.  Broderick,  13  Pet.  436 
(10:235);:  Foster  v.  Mora,  98  U. 
S.  425,  428  (25:191);  Scott  v. 
Armstrong,  146  U.  S.  499,  512  (36: 
1059) ;  Lindsay  v.  Bank,  156  U.  S. 
485,  493  (39:505);  Schofield  v. 
Rhodes,  22  C.  C.  A.  95,  97;  Davis 
V.  Davis,  18  C.  C.  A.  438,  440. 

6U.  S.  Rev.  Stat.  sec.  914,  4 
Fed.  Stat  Anno.  563-577. 
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and  district  courts  are  held,  in  terms  excludes  equity  causes 
therefrom,  and  the  jurisprudence  of  the  United  States  has  al- 
ways recognized  the  distinction  between  law  and  equity,  and 
legal  and  equitable  remedies,  under  the  constitution,  as  matters 
of  substance,  as  well  as  of  form  and  procedure;  and,  accord- 
ingly, legal  and  equitable  claims  cannot  be  blended  together  in 
one  suit  in  the  courts  of  the  United  States,  nor  are  equitable 
defenses  permitted  to  be  interposed  to  actions  at  law,  although 
such  procedure  is  allowed  by  the  state  law  and  pursued  in  the 
state  courts.  The  federal  adoption  of  state  procedure  in  actions 
at  law  was  not  an  abandonment,  nor  even  a  modification  of  the 
federal  rule  by  which  the  distinction  between  law  and  equity 
had  been  theretofore  maintained,  and  requiring  legal  and  equit- 
able remedies  to  be  separately  pursued.* 

§  835.  Same — ^Action  of  assumpsit  or  debt  on  simple  con- 
tract and  creditor's  bill  cannot  be  blended  in  one  suit  in  the 
federal  courts. — The  constitution  of  the  United  States,  in  creat- 
ing and  defining  the  judicial  power  of  the  general  government, 
having  established  the  distinction,  between  law  and  equity,  and 
required  that  in  the  federal  courts  legal  and  equitable  remedies 
shall  be  separately  pursued,  equitable  relief  in  aid  of  mere  legal 
demands  cognizable  in  the  courts  of  the  United  States  only  on 
their  law  side,  cannot  be  sought  and  obtained  in  the  same  action, 
although  allowable  in  the  state  courts  by  virtue  of  state  legisla- 
tion ;  and  it  has  been,  accordingly  held  that,  a  state  statute  which 
allows  an  action  of  assumpsit  or  debt  on  a  simple  contract,  and  a 
creditor's  bill  to  vacate  a  fraudulent  conveyance  and  apply 
the  property  to  the  pa>anent  of  the  debt,  to  be  blended  together 
and  treated  as  one  suit  in  equity  in  the  state  courts,  to  be  heard 
and  disposed  of  without  a  trial  by  jury,  cannot  be  enforced  in 
the  circuit  courts  of  the  United  States,  because  such  a  proceed- 
ing would  be  in  contravention  of  the  constitutional  provision 
securing  the  right  to  trial  by  jury  in  all  suits  at  common  law 
where  the  value  in  controversy  exceeds  twenty  dollars.^ 

•  Scott  V.  Armstrong,  146  U.  S.  Thompson  v.  Railway  Co.,  6  Wall. 

499,    513    (36:1059);    Lindsay    v.  134  (18:765);  Dravo  v.  Fabel,  132 

Bank,  156  U.  S.  485,  494  (39:505);  U.   S.   487,   490    (33:421);    4   Fed. 

Scott  V.  Neely,  140  U.  S.  106  (35:  Stat  Anno.  563-577,  notes  on  sec. 

358) ;    Gates  v.  Allen,   149   U.   S.  914,  U.  S.  Rev.  Stat. 

451,  465  (37:804);  Bennett  v.. But*  7  Scott  v.  Neely,  140  U.  S.  106 

terworth,  11  How.  669   (13:859);  (35:358);   Gates  v.  Allen,  149  U. 
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§  836.  Same — Actions  at  law  cannot  be  brought  in  federal 
equity,  nor  legal  and  equitable  clainui  blended  in  one  suit. — ^ 

All  axstions  which  seek  to  recover  specific  property,  real  or  per- 
sonal, with  or  without  damages  for  its  detention,  or  a  money 
judgment  for  a  breach  of  a  simple  contract,  or  as  damages  for 
injury  to  person  or  property,  are  legal  actions,  and  can  be 
brought  in  the  federal  courts  only  on  their  law  side^  and  such 
demands  do  not  lose  their  character  as  claims  cognizable  in  the 
courts  of  the  United  States  only  on  their  law  side,  because  in  some 
state  courts,  by  virtue  of  state  legislation,  equitable  relief  in  aid 
of  the  demand  at  law  may  be  sought  and  obtained  in  the  same 
suit  in  which  the  legal  demand  is  sued  upon.  The  constitutional 
right  of  trial  by  a  jury  in  actions  at  law  cannot  be  impaired  by 
bringing  such  actions  on  the  equity  side  of  the  court,  nor  by 
blending  with  a  legal  claim  a  demand  for  equitable  relief  in  aid 
of  the  legal  action.  Such  equitable  aid  in  the  federal  courts  must 
be  sought  in  a  separate  suit,  to  the  end  that  the  right  to  trial  by 
jury  in  the  legal  action  may  be  preserved.  The  remedies  in  the- 
courts  of  the  United  States  are,  at  common  law  or  in  equity,  not 
according  to  the  practice  of  the  state  courts,  but  according  to  the 
principles  of  common  law  and  equity  as  distinguished  and  de- 
fined in  that  country  from  which  we  derived  our  knowledge  of 
these  principles.  Although  the  forms  of  procedure  in  actions 
at  law  in  the  state  courts  have  been  adopted  in  the  federal  courts, 
yet  the  adoption  of  that  procedure  has  not  had  the  effect  to 
confound  the  principles  of  law  and  equity,  nor  to  authorize  legal 
and  equitable  claims  to  be  blended  together  in  one  suit.* 

§  837.  Same— Same— Jury  summoned  to  try  issues  in  chan- 
cery not  the  equivalent  of  constitutional  right  of  trial  by  jury 
in  a  court  of  law. — If,  in  the  federal  courts,  an  action  at  law 
could  be  tried  by  the  court  sitting  in  equity,  the  right  of  trial 


S.  451,  465  (37:804);  Holllns  v. 
Coal  &  Irpn  Co.,  150  U.  S.  371,  387 
(37:1113). 

8  Scott  V.  Neely,  140  U.  S.  106, 
117  (36:358);  Gates  v.  Allen,  149 
XJ.  S.  451,  465  (37:804);  Bennett 
v.  Butterworth,  11  How.  669  (13: 
859) ;  Thompson  v.  Railway  Co.,  6 
Wall.  (18:765);  Hipp  v.  Babin,  19 
How.  271,  278  (15:633);  Lewis  v. 
Cocks,  28  Wan.  466,  470  (23:70); 


Klllian  y.  Ebblnghaus,  110  IT.  S. 
568,  573  (28:246);  Buzard  v. 
Houston,  119  U.  S.  347,  351  (30: 
451) ;  Whitehead  y.  Shattuck,  13S 
U.  8.  146,  156  (34:873);  Robin- 
son y.  CampbeU,  3  Wheat  212 
(4:372);  Hurt  y.  HoUingsworth, 
100  U.  S.  100,  104  (25:569);  J<Ae» 
y.  McMaster,  20  How.  210  (15 1 
805). 
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by  jury,  in  suits  at  common  law,  where  the  value  in  controversy 
exceeds  twenty  dollars,  secured  by  the  seventh  amendment  to 
the  constitution,  would  be  defeated,  because  in  the  federal  courts 
of  equity  a  jury  can  be  summoned  only  at  the  discretion  of  the 
court,  to  ascertain  certain  facts  for  its  enlightenment,  and  the 
verdict  is  advisory  only,  and  the  trial 'of  issues  before  such  a 
jury  is  not  the  equivalent  of  a  trial  of  all  issues  of  fact  by  a 
jury  in  a  court  of  common  law,  as  secured  by  the  constitutional 
provision ;  •  and,  therefore,  whenever  a  court  of  law  is  competent 
to  take  cognizance,  and  has  power  to  proceed  to  a  judgment 
which  affords  a  plain,  adequate  and  complete  remedy  at  law, 
without  the  aid  of  a  court  of  equity,  the  plaintiff  must  proceed 
at  law,  because  the  defendant  has  a  constitutional  right  to  a 
trial  by  jury.*®  A  suit  in  equity  to  enforce  a  legal  right  can  be 
maintained  only  when  the  court  can  give  more  complete  and 
effectual  relief,  in  kind  or  degree,  on  the  equity  side,  than  on  the 
common-law  side;  as,  for  instance  by  compelling  a  specific  per- 
formance, or  the  removal  of  a  cloud  from  the  title  to  real  estate ; 
or  preventing  an  injury  for  which  damages  are  not  recoverable 
at  law;  or  where  an  agreement  procured  by  fraud,  is  of  a  con- 
tinuing nature,  and  its  rescission  will  prevent  a  multiplicity  of 
suit/* 

§  838.  Same — Same— Bill  in  equity  to  remove  cloud  not 
maintainable  when  plaintiff  has  legal  title  and  defendant  is  in 
poesession. — One  who  holds  the  legal  title  to  land,  and  has  the 
right  to  its  immediate  possession,  has  a  plain,  adequate  and 
complete  remedy  at  law,  against  one  who  is  in  possession  and 
wrongfully  withholds  it  under  a  documentary  title  which  is 
fraudulent  and  void;  and  a  federal  court  of  equity  has  no  juris- 
diction in  such  a  case  to  entertain  a  bill  brought  by  the  holder 
of  the  legal  title,  against  the  party  in  possession,  to  cancel  his 


« Gates  Y.  Allen,  149  U.  S.  451, 
4G5  (37:804);  Whitehead  v. 
Shattuck,  138  U.  S.  146,  166  (34: 
873). 

10  Hipp  V.  BabIn,  19  How.  271, 
278  (15:633);  Whitehead  v.  Shat- 
tUQk,  138  V.  S.  146,  151  (34:873); 
Buzard  v.  Houston,  119  U.  S.  347, 
355  (30:451);  Insurance  Co.  v. 
Bailey,    13    Wall.    616.    621    (20; 


501) ;  Grand  Chute  t.  Wlnegar,  15 
Wall.  373,  375  (21:174);  Xewls  v. 
Cocks,  23  Wall.  466,  470  (23:70); 
Root  V.  Railway  Co.,  105  TJ.  S. 
389,  212  (26:975);  Klllian  y.  Eb- 
blnghaus,  110  U.  S.  568,  573  (23: 
246). 

II  Buzard  v.  Houston,  119  U.  S. 
847,  355  (30:451),  and  authorities 
cited. 
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claim  as  a  cloud  upon  the  title,  although  such  a  suit  may  be 
maintained  in  the  state  courts,  by  virtue  of  a  state  statute.** 

§  839.  Same — Same — Same— When  the  lands  are  wild  and 
unoccupied. — When  lands  are  unoccupied,  wild  and  unculti- 
vated, neither  party  being  in  possession,  the  federal  courts  will 
entertain  a  bill  in  equity  by  the  true  owner  to  cancel  the  claim 
of  an  adverse  claimant,  as  a  cloud  upon  his  title,  where  such 
remedy  is  allowed  in  the  state  courts  by  state  statute." 

§  840.  Assignee  of  chose  in  action  cannot  without  "special 
circumstances"  sue  in  equity  to  collect  it. — The  assignee  of  a 
chose  in  action  cannot  proceed  by  bill  in  equity  to  collect  it, 
merely  because  he  cannot  sue  at  law  in  his  own  name.  If  the 
assignor  will  permit  suit  in  his  name  for  the  use  of  the  assignee, 
then  the  remedy  at  law  is  plain,  adequate  and  complete,  and 
equity  has  no  jurisdiction  of  the  cause.  If  the  assignee  is  un- 
able to  assert  in  a  court  of  law  the  legal  right  of  the  assignor^ 
which  in  equity  is  vested  in  him,  then  the  jurisdiction  of  a  court 
of  equity  may  be  invoked,  because  it  is  the  proper  forum  for  the 
enforcement  of  equitable  interests,  and  also  because  there  is  no 
adequate  remedy  at  law;  but  when  the  equitable  title  is  not  in- 
volved in  the  li1;igation,  and  the  remedy  is  sought  merely  for  the 
purpose  of  enforcing  the  legal  right  of  the  assignor,  there  is  no 
groimd  for  an  appeal  to  equity,  because,  by  an  action  at  law  in 
the  name  of  the  assignor,  the  disputed  right  may  be  perfectly 
and  completely  vindicated,  and  the  wrong  done  by  the  denial  of 
it  fully  vindicated." 

§  841.  Equity  no  jurisdiction  of  a  naked  accounting  of 
profits  and  damages  against  infringer  of  patent. — ^It  is  the  set- 
tled doctrine  of  the  supreme  court  of  the  United  States,  that  a 
federal  circuit  court  has  no  jurisdiction  of  a  bill  in  equity  for  a 
naked  accounting  of  profits  and  damages  against  ail  infringer 
of  a  patent,  but  such  relief  is  ordinarily  incidental  to  some  other 

"Whitehead    v.    Shattuck.    138  .127  U.  S.  70,  85  (32:51);  Harding 

U.   S.  146,   156   (34:873);    Gordon  v.  Gulce.  80  Fed.  R.  164. 
V,  Jackson,  72  Fed.  R.  88;   Gk)m-  i*Hayward  v.  Andrews,  106  U. 

bert   V.    Lyon,    80    Fed.    R.    305;  S.   672,  679   (27:271);    Walker  v. 

Erskine    v.    Forest    Oil    Co.,    80  Brooks,  125  Mass.  241;  Hammond 

Fed.  R.  586;   Blythe  v.  Hinckley,  v.    Messenger,    9    Sim.    327,    332; 

84  Fed.  R.  256;   Davidson  v.  Cal-  Guaranty    and    Indemnity    Co.    v. 

kins,  92  Fed.  R.  232.  Water  Co.,  107  U.  S.  205,  215  (27: 

i»  Holland  v.  Challen,  110  U.  S.  484). 
15,  26  (28:52);  More  v.  Steinbach, 
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relief  which  constitutes  the  ground  of  equity  jurisdiction,  the 
right  to  enforce  which  gives  the  patentee  his  standing  in  the 
court  of  equity.  The  most  usual  ground  for  equitable  interpo- 
sition in  such  cases  is  a  bill  for  injunction  to  restrain  the  con* 
tinuance  of  the  infringement,  but  other  grounds  of  relief  may 
arise,  and  to  these  an  accounting  may  be  added  as  an  incident.^* 

§  842.  A  proceeding  to  assess  damages  for  taking  private 
property  for  public  use  cannot  be  joined  with  a  proceeding  to 
enjoin  the  taking. — ^A  bill  in  equity  which  seeks  a  decree  set- 
ting aside  and  vacating  an  award  of  damages  made  by  referees 
for  private  property  sought  to  be  taken  for  the  purposes  of 
railway  construction,  and  to  perpetually  enjoin  the  railway  com- 
pany from  locating,  constructing  and  maintaining  a  railway 
through  the  property,  presents  an  equitable  cause  of  action,  and 
seeks  relief  of  an  equitable  nature ;  but  a  proceeding  for  an  as- 
sessment of  damages  for  the  taking  of  private  property  for  pub- 
lic use  is  one  at  law,  and  possesses  none  of  the  essential  elements 
of  a  suit  in  equity  within  the  meaning  of  the  statutes  defining 
the  jurisdiction  of  the  courts  of  the  United  States,  and  cannot 
be  joined  with  a  suit  to  enjoin  the  taking,  to  have  the  damages 
assessed  in  the  event  the  injunction  is  denied.^* 

§  843.  Federal  courts  have  no  jurisdiction  of  a  bill  in  equity 
in  case  of  fraud  to  recover  damages. — The  courts  of  the  United 
States,  sitting  in  equity,  will  not  sustain  a  bill  in  cases  of  fraud 
and  deceit  to  obtain  only  a  decree  for  the  payment  of  money^ 
by  way  of  damages,  when  the  like  amount  may  be  recovered  at 
law  in  an  action  sounding  in  tort.*^ 

§  844.  Federal  courts  sitting  as  courts  of  law  cannot  enter- 
tain suits  in  equity. — ^A  circuit  court  of  the  United  States, 
sitting  as  a  court  of  law,  has  no  jurisdiction  to  entertain  suits  in 
equity ;  nor  can  they  substitute  the  machinery  of  a  court  of  law, 
in  which  the  facts  are  found  by  the  jury  and  the  law  prescribed 
by  the  judge,  for  the  usual  and  legitimate  procedure  of  a  court 
of  equity." 

IS  Root  V.  Railway  Co.,  105  IT.  S.  347,  355  (30:451);  Ambler  v.  Cho- 

189,  217  (26:975).  teau,  107  U.  S.  586  (27:322). 

!•  Cherokee  Nation  v.  Southern  la  Lindsay   v.   Bank,   156   U.   S. 

Kansas  R.  Co.,  135  U.  S.  641,  661  485-494    (39:505);    Sheffield   Fur^ 

(34:295).  nace  Co.  v;  Witherow,  149  U.  S. 

iTBuzard  y.  Houston,  119  U.  S.  574,  580  (37:853). 
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§  846.  Same— Mechanic's  lien  cannot  be  enforced  in  an  ac- 
tion at  law  in  the  federal  courts. — ^Although  a  mechanic 's  lien 
is  a  creature  of  a  state  statute,  and  the  statute  creating  it  gives 
as  a  remedy  for  its  enforcement  an  action  at  law,  yet,  it  is^ 
nevertheless,  true  that  a  proceeding  to  enforce  it  is  essentially 
a  suit  in  equity,  requiring,  in  many  cases,  an  accounting,  specifie 
directions  for  the  sale  of  the  property,  such  as  are  usually  given 
upon  the  foreclosure  of  mortgages  and  the  sale  of  the  prop- 
erty ;  and  a  state  cannot,  by  prescribing  an  action  at  law  to  en- 
force the  statutory  lien,  oust  a  federal  court,  sitting  in  equity, 
of  its  jurisdiction  to  enforce  such  right,  nor  can  a  state  confer 
upon  a  federal  court,  sitting  as  a  court  of  law,  jurisdiction  of  an 
equitable  proceeding  to  enforce  a  lien,  although  such  lien  is 
created  by  a  statute  of  the  state,  together  with  a  legal  remedy 
for  its  enforcement  in  the  state  courts.*' 

§  846.  Same — Snit  to  enjoin  collection  of  taxes  in  state  of 
Louisiana. — ^A  circuit  court  of  the  United  States,  sitting  as  a 
court  of  law  in  the  state  of  Louisiana,  has  no  jurisdiction  to  en- 
tertain a  suit  which  seeks  a  decree  enjoining  or  modifying  a  tax 
assessment,  proceeded  with  and  tried  as  an  action  at  law,  al- 
though the  proceedings  in  the  case  are  in  conformity  with  the 
procedure  and  practice  in  the  courts  of  the  state,  in  which  no 
distinction  is  made  between  legal  and  equitable  remedies;  such 
a  case  is  a  suit  in  equity,  and  upon  exception  to  the  jurisdiction 
at  law  being  duly  made  and  overruled,  in  the  lower  court,  the 
supreme  court  will,  upon  appeal,  direct  a  dismissal,  and  wiU  not 
sustain  so  plain  an  attempt  to  substitute  the  machinery  of  a 
court  of  law  for  the  usual  and  legitimate  procedure  of  a  court 
of  chancery.** 

§  847.  Equitable  defenses  cannot  be  interposed  to  actions 
at  law. — ^The  constitutional  rule  of  the  federal  judiciary,  which 
maintains  the  distinction  between  law  and  equity,  and  requires 
legal  and  equitable  remedies  to  be  separately  pursued,  and  for- 
bids the  blending  of  legal  and  equitable  claims  together  in  one 
suit,  in  like  manner  prohibits  the  interposing  of  equitable  de- 
fenses to  actions  at  law;  and  this  branch  of  the  rule  is  just  as 
rigidly  enforced,  as  that  which  requires  the  plaintiff  to  hold  the 

19  Sheffield     Furnace     Co.     v.  Land  Imp.  Co.  v.  Bradbury,  132 

Wltherow.  149  U.  S.  574,  580  (37:  U.  S.  509  (33:433). 

853);   Davis  v.  Alvord,  94  IT.  S.  20  Lindsay  v.  Bank,  156  U.   S. 

545,    646    (24:238);    Idaho    &    O.  485,494(39:505). 
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legal  title  in  order  to  maintain  his  action  at  law,  and  is,  indeed, 
its  corollary .^^ 

§  848.  Same — ^Equitable  set-off  cannot  be  interposed  as  a 
defense  to  an  action  at  law. — ^Under  the  constitutional  rule 
controlling  the  federal  judiciary,  a  court  of  law  of  the  United 
States  can  no,  more  take  cognizance  of  an  equitable  def3nse  to  an 
action  at  law,  than  a  court  of  equity  can  entertain  a  suit  upon  a 
purely  legal  title ;  *^  and  a  court  of  law  of  the  United  States, 
sitting  in  the  state  of  Ohio,  has  no  jurisdiction  to  entertain  and 
allow  a  plea  of  equitable  set-off  interposed  as  a  defense  to  a 
commou-law  action  of  debt  or  assumpsit  founded  upon  a  prom- 
issory note,  although  the  code  of  procedure  of  Ohio  abolishes  the 
distinction  between  actions  at  law  and  suits  in  equity,  and  re- 
quires all  actions  to  be  brought  in  the  name  of  the  real  party  in 
interest,  and  permits  all  defenses,  counter-claims,  and  set-offs, 
whether  formerly  known  as  legal  or  equitable,  to  be  set  up  in 
such  actions.** 

§  849.  Federal  courts  will  enforce  new  equitable  rights 
created  by  state  statute — ^Limitation  upon  the  rule. — ^It  is  not 
within  the  legal  competency  of  the  legislatures  of  the  several 
states  to  prescribe  the  forms  and  modes  of  proceeding  in  the 
courts  of  the  United  States,  nor  to  define  or  enlarge  or  restrict 
their  jurisdiction ;  but  when  a  state  has,  by  legislative  enactment, 
created  new  equitable  rights,  and  has  prescribed  the  remedies 
for  their  enforcement,  if  the  remedies  so  prescribed  are  substan- 
tially consistent  with  the  ordinary  procedure  in  equity  in  the 


21  Scott  y.  Armstrong,  146  XJ.  S. 
499,  513  (36:1059);  Bagnell  v. 
Broderlck,  13  Pet  436  (10:235); 
Johnson  v.  Christian,  128  U.  S. 
374,  382  (32:412);  Foster  v.  Mora, 
98  U.  S.  425,  428  (25:191);  Green 
y.  Mezes,  24  How.  268,  278  (16: 
661);  Robinson  y.  Campbell,  3 
Wheat.  207  (4:372);  Schofleld  y. 
Rhodes,  22  C.  C.  A.  95»  97;  Dayls 
y.  Dayls,  18  C.  C.  A.  438,  440; 
Hickey  y.  Stewart,  3  How.  750, 
771  Cll:814);  Mezes  y.  Greer, 
McAU.  405,  Fed.  Cas.  9,520;  Tut- 
wiler  y.  Munford,  73  Ala.  311; 
Lerma  y.  Steyenson,  43  Fed.  R. 
359;  Sanders  y.  McDonald,  63  Md. 


508;  Watkins  y.  Holman,  16  Pet 
25,  64  (10:873);  Burnes  y.  Scott, 
117  U.  S.  582,  591  (29:991);  Bank 
y.  Crine,  33  Fed.  R.  811;  Seymour 
y.  Lumber  Co.,  58  Fed.  R.  962;  Sin- 
gleton y.  Touchard,  1  Black,  342, 
345  (17:50);  Bouldin  y.  Phelps,  30 
Fed.  R.  561;  Jones  y.  McMaster, 
20  How.  210  (15:805);  Montijo  y. 
Owen,  14  Blatchf.  325,  Fed.  Cas. 
9,722. 

S3  Burnes  y.  Scott,  117  IT.  S.  582, 
591  (29:391). 

28  Scott  y.  Armstrong,  146  U.  S. 
499,  513  (36:1059);  Church  y. 
Splegelburg,  31  Fed.  R.  601; 
Snyder  y.  Pharo,  25  Fed.  R.  400. 
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federal  courts,  no  reason  exists  why  such  new  equitable  rights 
should  not  be  enforced  in  the  same  form  as  they  are  in  the  state 
courts ;  **  with  this  limitation,  however,  that  such  enforcement 
of  the  new  equitable  right  does  not  impair  any  right  conferred  or 
conflict  with  any  inhibition  imposed  by  the  constitution  of  the 
United  States,  nor  contravenes  the  rule  which  maintains  the  dis- 
tinction between  law  and  equity,  and  requires  legal  and  equita- 
ble remedies  to  be  separately  pursued,  and  forbids  the  blending 
of  legal  and  equitable  claims.^"  It  has  been  determined  that  the 
federal  courts  will  not  enforce  a  state  statute,  which  gives  to  a 
simple  contract  creditor  the  right  to  file  a  bill  in  equity  to  col- 
lect his  debt  and  at  the  same  time  to  set  aside  a  fraudulent  con- 
veyance and  decree  a  sale  of  the  property  so  conveyed  to  pay 
the  debt;  the  ratio  decidendi  being  that  the  debtor  has  a  constitu- 
tional right  to  a  trial  by  a  jury  in  a  court  of  law  to  ascertain  the 
validity  and  amount  of  the  debt  claimed,  and  that  a  court  of 
equity  will  not  interfere  to  aid  the  enforcement  of  a  remedy  at 
law  for  the  collection  of  a  debt,  unless  there  be  an  acknowledged 
debt,  or  one  established  by  a  judgment  already  rendered,  and, 
in  addition  thereto,  there  must  be  an  interest  in  or  lien  upon 
the  property,  created  by  contract  or  by  some  distinct  legal  pro- 
ceeding, which  secures  to  the  creditor  the  right  to  have  it  spe- 
cifically appropriated  to  the  payment  of  his  debt.^® 


24  Clark  V.  Smith,  13  Pet.  195 
(10:123);  Holland  v.  Challen,  110 
U.  S.  15  (28:52);  Wickllffe  v. 
Owings.  17  How.  51  (15:46); 
Harmer  v.  Gwynne,  5  McLean, 
3lf,  Fed.  Cas.  6,075;  Broderick's 
Will,  21  Wall.  503  (22:599). 

26  Scott  V.  Neeiy,  140  U.  S.  106. 
117  (35:358);  Gates  v.  Allen,  149 
U.  S.  451,  465  (37:804);  White- 
head V.  Shattuck,  138  U.  S.  146 
(34:873). 

26  Scott  V.  Neely,  140  U.  S.  106, 
117  (35:358);  Gates  v.  Allen,  149 
U.  S.  451,  465  (37:804);  Holllns  v. 
Brierfield  Goal  &  Iron  Go.,  150 
U.  S.  371,  387  (37:1113);  Trust 
Co.  V.  Railway  Co.,  82  Fed.  R. 
661;  Harrises  v.  Loan  &  Trust 
Co.,  94  Fed.  R.  729;  Klttel  v.  Rail- 


way Co.,  65  Fed.  R.  862;   Brown 
V.  Farwell  Co ,  74  Fed.  R.  765. 

"The  principle  that  a  general 
creditor  cannot  assail  as  fraudu- 
lent against  creditors,  an  assign- 
ment or  transfer  of  property 
made  by  his  debtor  until  the  cred- 
itor has  first  established  his  debt 
by  the  judgment  of  a  court  of 
competent  Jurisdiction,  and  has 
either  acquired  a  lien  upon  the 
property,  or  Is  in  a  situation  to 
perfect  a  Hen  thereon  and  subject 
it  to  the  payment  of  his  Judgment, 
upon  the  removal  of  the  obstacle 
presented  by  the  fraudulent  as- 
signment or  transfer,  is  element- 
ary. •  •  •  The  existence  of 
Judgment,  or  of  Judgment  and  ex- 
ecution. Is  necessary,  first,,  as  ad- 
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§  850.  Same — Whether  a  case  is  one  of  common  law  or  equit- 
able cognizance  determined  by  its  essential  character. — ^It  is  a 
settled  rule  in  the  federal  courts,  that  whenever  a  new  right  is 
granted  by  a  state  statute,  or  a  new  remedy  for  a  violation  of  an 
old  right,  or  whenever  such  rights  and  remedies  are  dependent 
on  state  statutes  or  acts  of  congress,  the  jurisdiction  of  such 
case,  as  between  the  law  side  and  the  equity  side  of  the  federal 
courts,  must  be  determined  by  the  essential  character  of  the  case, 
and  unless  it  comes  within  some  of  the  recognized  heads  of 
equitable  jurisdiction,  it  must  be  held  to  belong  to  the  law  side 
of  the  court.^^ 

§  851.  A  federal  court  sitting  in  equity  has  no  jurisdiction 
of  the  common-law  action  of  assumpsit. — ^A  circuit  court  of  the 
United  States,  sitting  in  equity,  in  the  state  of  Ohio,  whose  code 
of  civil  procedure  requires  all  suits  to  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  and  abolishes  all  distinctions,  in 
form,  between  actions  at  law  and  suits  in  equity,  h^  no  juris- 
diction of  a  common-law  action  of  assumpsit,  based  upon  the 
non-payment  of  three  drafts,  drawn  by  agreement  of  parties  by 
the  plaintiff  upon  the  defendant,  in  favor  of  a  third  person  for 
convenience  in  collection,  to  pay  a  debt  due  by  the  defendant 
to  the  plaintiff,  upon  open  account,  and  protested  for  non- 
payment, although  the  drafts  were  not  endorsed  nor  in  any  man- 
ner assigned  in  writing  by  the  payee  to  the  plaintiff  in  the  ac- 
tion. In  such  a  case,  the  statute  of  Ohio  invests  the  plaintiff 
with  the  right  to  sue  in  his  own  name,  and  the  consequent  right 
to  introduce  evidence  to  prove  his  legal  title  to  the  subject  and 
cause  of  action,  and  there  is  no  ground  for  resorting  to  a  court 
of  equity.^* 

§  852.  Legal  defenses  to  purely  legal  demands  cannot  be 
availed  of  by  bill  iln  equity. — The  constitutional  right  of  a 
party  who  lias  a  purely  legal  demand,  to  have  the  validity  and 
amount  of  the  demand,  so  far  as  they  depend  upon  facts,  passed 
upon  by  a  jury,  cannot  be  defeated  by  his  adversary  by  resort- 
ing to  a  court  of  equity  for  the  purpose  of  setting  up  a  defense 

judicatlng  and  definitely  establish-  Dole,  74  Fed.  R.  30;  Cherokee  Nar 

Ing  the  legal  demand,  and,  sec-  tion  y.  Southern  Kansas  R.  Co.,  Z3 

ond,  as  exhausting  the  legal  rem-  Fed.  R.  914. 

edy."     Cates  v.  Allen,  supra.  28  Thompson  v.  Ohio  R.  Co.,  6 

27  Van  Norden  v.  Morton,  99  U.  Wall.  134,  139  (18:705). 
S.  378,  382  (25:453);  Alderson  v. 
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which  is  available  at  law.  Where  a  party  has  a  good  defense  at 
law  to  a  purely  legal  demand,  he  should  be  left  to  that  means 
of  defense,  and  cannot  withdraw  the  controversy  from  a  court 
of  law  into  a  court  of  equity,  unless  he  can  allege  and  prove 
some  special  circumstances  showing  that  he  will  suffer  irrepara- 
ble injury  if  denied  relief  in  equity.'* 

§  853.  Same — ^Bill  in  equity  will  not  lie  to  cancel  life  in- 
surance policy  for  fraud,  after  death  of  cestui  que  vie. — ^Fraud 
is  cognizable  in  a  court  of  law,  as  well  as  in  a  court  of  equity, 
and  where  it  is  claimed  that  an  instrument  which  is  made  the 
basis  of  an  action  at  law  is  inoperative  on  account  of  fraud  in 
procuring  its  execution,  the  fraud  may  be  set  up  at  law  as  a  de- 
fense to  the  action,*^  and  the  issues  of  facts  involved  in  the 
chaise  of  fraud  submitted  to  the  jury.'^  By  the  death  of  the 
cestui  que  vie  in  a  policy  of  life  insurance,  the  obligation  of  the 
insurance  company  to  pay  the  amount  of  the  policy,  as  therein 
stipulated  and  expressed,  becomes  a  purely  legal  demand,  fixed 
and  absolute,  subject  only  to  the  condition  of  giving  the  notice 
and  furnishing  proof  of  death,  as  stipulated;  and  if,  in  such  a 
case,  the  insurance  company  sets  up  the  contention  that  the  pol- 
icy of  insurance  was  obtained  by  a  fraudulent  misrepresentation 
of  the  facts,  or  a  fraudulent  suppression  of  the  facts,  and  for 
that  reason  the  policy  is  inoperative  and  the  company  not  liable 
on  it,  such  fraud  will  be  a  good  defense  at  law,  and  may  be  set 
up  by  plea  to  an  action  at  law  upon  the  policy,  and  a  court  of 
equity  has  no  jurisdiction  of  a  bill  in  equity,  praying  a  cancel- 


>•  Grand  Cbute  v.  Wlnegar,  15 
Wall.  373,  377  (21:174);  Phoenix 
Life  Ins.  Co.  v.  Bailey,  13  WaU. 
^6,623  (20:501);  Cable  v.  United 
States  Life  Ins.  Co.,  191  U.  S.  288, 
310  (48:188);  Deweese  v.  Rein- 
hard,  165  U.  S.  386,  894  (41:767); 
New  York  Life  Ins.  Co.  v.  Bangs, 
103  U.  S.  780,  783  (26:608) ;  Grind- 
rat  V.  Dane,  4  Cliff.  263,  Fed.  Cas. 
5,455;  San  Diego  Flume  Co.  v. 
Souther,  90  Fed.  R.  167;  Insur- 
ance Co.  V.  Kamper,  73  Ala.  347; 
Payson  v.  Lamson,  134  Mass.  598; 
Home  Ins.   Co.   t.   Stanchfield,   1 


Dill  424,  Fed.  Cas.  6,660;  ^tna 
Life  Ins.  Co.  y.  Smith,  73  Fed.  R. 
318. 

so  Gregg  v.  Sayer,  8  Pet  244 
(8:932);  Sweayze  y.  Burke,  12 
Pet.  11  (9:980);  Grand  Chute  v. 
Winegar,  15  Wall.  373,  377  (21: 
174);  Phoenix  Life  Ins.  Co.  y. 
Bailey,  13  Wall.  616,  623  (20: 
501) ;  Cable  v.  United  States  Life 
Ins.  Co.,  191  U.  S.  288,  310  (48: 
188). 

31  Sonnentheil  y.  Christian 
Moerlein  Brewing  Co.,  172  U.  S. 
401.  416  (43:492). 
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lation  of  the  policy  upon  the  ground  of  the  alleged  fraud  in  ob- 
taining it." 

§  854.  Same — ^Action  at  law  on  municipal  bonds  not  en- 
joined on  ground  of  fraud. — ^An  action  of  debt  at  law  upon 
municipal  bonds  cannot  be  enjoined  in  equity  upon  the  allegation 
that  such  bonds  were  issued  without  authority  and  in  fraudulent 
\nolation  of  law  and  the  duty  of  the  city  officials  having  the  sub- 
ject in  charge,  and  the  transfer  of  the  bonds  to  the  plaintiff  was 
merely  colorable  and  without  consideration  and  with  notice  of 
the  fraud;  because  the  facts  alleged  constitute  a  perfect  and 
complete  defense  to  the  action  at  law,  and  may  be  interposed  in 
that  suit,  and  a  judgment  at  law  in  favor  of  the  defendant  would 
be  as  conclusive  against  the  validity  of  the  bonds,  and  would  as 
effectually  expose  the  fraud,  and  prevent  future  deception  and 
vexatious  litigation,  as  would  a  decree  in  equity  enjoining  the 
action  at  law  and  cancelling  the  bonds.** 

§  865.  Same — ^Action  of  ejectment  not  enjoined  npon  the 
ground  that  plaintiff's  muniments  of  title  are  void. — ^Patents 
and  other  muniments  of  title  to  land  which  are  void  may  be  col- 
laterally attacked  even  in  a  court  of  law ;  •*  and  a  defendant  in 
ejectment  cannot  maintain  a  bill  in  equity  to  enjoin  the  prosecu- 
tion of  the  suit  at  law  and  to  cancel  the  plaintiff's  claim  as  a 
cloud  upon  his  title,  upon  the  ground  that  the  patent  or  other 
munimsnt  of  title  of  the  plaintiff,  while  apparently  conveying 
the  legal  title,  is,  in  fact,  void;  because  if  plaintiff's  apparent 
legal  title  be  in  fact  void,  that  is  a  perfect  and  complete  defense 
to  the  action  of  ejectment,  and  to  sustain  the  suit  in  equily 
would  be  a  denial  to  the  plaintiff  at  law  of  his  constitutional 
right  of  trial  by  jury.** 


saPhcenix  Life  Ins.  Co.  v.  Bai- 
ley, 13  Wall.  616,  623  (20:501); 
Cable  V.  United  States  Life  Ins. 
Co.,  191  U.  S.  288,  310  (48:188); 
Home  Ins.  Co.  v.  Stanchfleld,  1 
Dill.  424,  P8d.  Cas.  6,660;  ^tna 
Life  Ins.  Co.  v.  Smith.  73  Fed.  R. 
318. 

^s  Grand  Chute  v.  Winegar,  15 
Wall.  373,  377  (21:174). 

34  Smelting  Co.  v.  Kemp,  104 
U.  S.  641  (26:876);  Folk's  Lessees 
T.  Wendal,  9  Cranch,  87,  99    (3: 


065);  Easton  v.  Salisbury,  21 
How.  426  (16:181);  Reichart  v. 
Felps,  6  Wall.  160  (18:849);  Best 
V.  Polk,  18  Wall.  112  (21:805); 
New  Orleans  v.  United  States,  10 
Pet.  663  (9:573);  Rice  v.  Minn,  ft 
N.  W.  R.  R.  Co.,  1  Black,  358,  386 
(17:147);  Patterson  v.  Winn,  11 
Wheat.  380  (6:500);  Stoddard  t. 
Chambers,  2  How.  284  (11:181). 

8s  Deweese  y.  Reinhard,  165  U. 
S.  386,  394  (41:757). 
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(6)  Suits  to  Eecover  Land. 

§  866.  Federal  courts  have  no  jurisdiction  of  suits  in  equity 
to  recover  land. — ^It  is  a  fundamental  rule  of  federal  juris- 
prudence, bottomed  on  the  constitution,  that  suits  in  equity 
shall  not  be  sustained  in  any  of  the  courts  of  the  United  States, 
in  any  case  where  plain,  adequate  and  complete  remedy  may  be 
had  at  law,  and  in  cases  arising  upon  a  legal  cause  of  action  the 
plaintiff  is  entitled  to  a  trial  of  all  issues  of  fact  by  a  jury;  and 
this  rule  has  been  adhered  to  with  great  strictness  in  actions  or 
suits  for  the  recovery  of  land.  If  the  owner  of  land  holds  the 
legal  title  and  is  out  of  possession,  and  an  adverse  claimant  is  in 
possession,  and  he  desires  to  recover  it,  he  must  proceed  in  a 
court  of  law  and  in  accordance  with  the  foims  of  procedure  in 
legal  actions.^®  ' 

If  a  bill  be  filed  in  equity  to  recover  land,  and  the  title  of  the 
plaintiff  is  legal,  and  the  evidence  to  support  it  appears  from 
documents  accessible  to  him,  and  no  particular  circumstances  ex- 
ist requiring  the  interference  of  a  court  of  equity  to  prevent  a 
multiplicity  of  suits  or  other  vexation,  or  to  prevent  some  injus- 
tice irremediable  at  law,  the  court  will  decline  to  entertain  the 
bill  and  leave  the  party  to  his  remedy  at  law,  although  the  juris- 
dictional objection  be  not  raised  by  the  defendant  in  his  plead- 
ings, nor  suggested  by  counsel  in  his  argument.*^ 

§  857.  Same— Ejectment  bill  not  aided  by  prayer  for  an  ac- 
counting.— ^When  a  party  has  a  right  to  the  possession  of  land 
which  he  can  enforce  in  an  action  at  law,  his  right  to  the  rents 
and  profits  of  the  land  while  in  possession  of  the  defendant  is 
also  a  legal  right,  and  must  be  enforced  in  the  same  jurisdiction : 
and  the  fatal  defect  of  an  ejectment  bill  which  seeks  to  recover 
land  upon  a  legal  title  cannot  be  cured  by  incorporating  in  it  a 
prayer  for  an  accounting  of  the  rents  and  profits ;  and  it  is  said 
that  no  instances  exist  where  a  person  who  had  been  successful 
at  law  in  an  action  of  ejectment  has  been  allowed  to  file  a  bill 
for  an  account  of  rents  and  profits  during  the  tortious  posses- 

8«  Whitehead    v.    Shattuck.    138  s^Hipp  v.  Babln,  19  How.  271, 

U.  S.  146,  156  (34:873);  Kinian  v.  277   (15:633);   Smyth  v.  New  Or- 

En)blnghaus,    110   U.    S.    568,    574  leans  Canal   &  Banking  Co.,   141 

<28:246);  Lacassagne  v.  Chapins,  U.  S.  656,  674   (35:891);  Lewis  v. 

144  U.  S.  119,  126  (36:368);  Lewis  Cocks,  23  Wall.  466,  471   (23:70). 
^.  Cocks,  23  WaU.  466,  471  (23:70). 
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sion  held  against  him,  or  in  which  the  complexity  of  the  account 
has  afforded  a  motive  for  the  interposition  of  a  court  of  chan- 
cery to  decide  the  title  and  to  adjust  the  account.^* 

§  868.  Same— Ejectment  bill  cannot  be  maintained  npon  an 
equitable  title. — To  give  a  court  of  equity  jurisdiction,  the 
nature  of  the  relief  must  be  equitable,  even  when  the  suit  is 
based  on  an  equitable  title.  And  a  bill  in  equity  which  avers 
that  the  plaintiff  has  an  equitable  estate  in  fee  in  certain  lands 
and  that  the  defendants  are  in  possession  without  title,  and  does 
not  allege  that  they  obtained  possession  under  any  person  who 
had  the  legal  title,  and  states  no  facts  to  connect  the  defendants 
with  his  equity,  and  prays  that  the  defendants  be  turned  out  of, 
and  that  the  plaintiff  may  be  put  in  x>ossession  of  the  premises, 
is  only  an  ejectment  bill  based  on  an  equitable  title,  seeking  le- 
gal relief,  or  such  as  a  court  of  law  only  can  give,  and  is  not 
maintainable.-  As  such  a  bill  asserts  no  equity  against  the  de- 
fendants, they  have  a  right  to  stand  upon  their  possession  until 
compelled  to  yield  to  the  legal  title,  and  to  demand  a  trial  by 
jury  of  the  question  whether  the  plaintiff  has  the  legal  title, 
and  the  defendant  cannot  be  deprived  of  that  right  by  the  fail- 
ure of  the  plaintiff  to  acquire  the  legal  title."' 

§  859.  The  legal  title  necessary  to  maintain  the  action  of 
ejectment. — By  the  rule  of  the  common  law,  in  all  cases,  in  the 
action  of  ejectment  the  plaintiff  must  prove  a  legal  title  in  him- 
self to  the  premises  at  the  time  of  the  demise  laid  in  the  declara^ 
tion,  and  his  legal  title  must  continue  till  the  trial,  and  evidence 
of  an  equitable  title  is  inadmissible  to  sustain  the  action ;  *•  and 
this  rule  of  the  common  law  is  rigidly  enforced  in  the  courts 
of  the  United  States  in  all  actions  for  the  recovery  of  the  title 
and  possession  of  land,  whether  such  action  be  in  the  common- 
law  form,  or  in  the  statutory  forms  established  by  the  legisla- 
tion of  the  various  states.*^ 


88  Hipp  V.  Babin,  19  How.  271, 
279  (15:633),  citing  Dormer  v. 
Fortescue,  3  Atk.  124;  Barnwell  v. 
Barnwell,  3  Ridgw.  P.  C.  24. 

s»Fussell  Y.  Gregg,  113  U.  S. 
550,  565  (28:993);  Gait  v.  Gallo- 
way, 4  Pet  332  (7:876);  Young  v. 
Porter,  3  Woods,  342. 

*o  Goodtitle  v.  Jones,.  7  T.  R. 
49;  Doe  v.  Wroot,  5  East,  132;  Roe 


V.  Reade,  8  T.  R.  118;  Jackson  v. 
Sisson,  2  Johns.  Gas.  321  (1:530); 
Jackson  v.  Deyo,  3  Johns.  422 
(3:655);  Heard  v.  Baird,  40  Miss. 
793;  Torrance  v.  Betsy,  1  George 
(Miss.)  129;  Thompson  v.  Wheat- 
ley,  5  Smedes  &  Mar.  (Miss.)  499; 
Moody  v.  Farr,  4  George  (Miss.) 
192 
«iFenn  v.  Holme,  21  How.  481, 
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§  860.  Same — No  exception  to  the  rule  at  common  law — ^Lord 
Mansfield's  doctrine  based  upon  the  presumption  that  the  legal 
estate  had  been  conveyed  to  the  equitable  owner. — ^At  common 
law,  an  action  of  ejectment  could  not  be  maintained  upon  an 
equitable  title,  however  complete  it  might  be;  there  was  no  ex- 
ception to  the  rule.  It  has  been  supposed  that  Lord  Mansfidd, 
while  presiding  in  the  court  of  King's  Bench,  by  the  application 
of  equitable  principles  upon  the  trial  of  this  common-law  ac- 
tion, modified  the  common-law  rule  and  engrafted  exceptions 
upon  it,  allowing  the  action  in  a  class  of  cases,  to  be  prosecuted 
or  defended  upon  equitable  titles.**  But  Lord  Mansfield's  doc- 
trine, as  it  is  called,  has  been  misunderstood.  In  one  case,  he 
declared  *'that  he  and  many  of  the  judges  had  resolved  never  to 
suffer  a  plaintifl'  in  ejectment  to  be  non-suited  by  a  term  stand- 
ing out  in  his  own  trustee,  or  a  satisfied  term  set  up  by  a  mort- 
gagor against  a  mortgagee,  but  that  he  would  direct  the  jury 
to  presume  it  surrendered.""  This  case,  and  the  doctrine  es- 
tablished upon  it  by  subsequent  cases,  is  based  upon  the  pre- 
sumption that,  where  trustees  ought  to  convey  to  the  beneficial 
owner,  they  have  conveyed  accordingly ;  or  where  the  beneficial 
occupation  of  an  estate  by  the  possessor  under  an  equitable  title 
induces  a  probability  that  there  has  been  a  conveyance  of  the 
legal  estate  to  the  person  who  is  equitably  entitled  to  it,  a  jury 
may  be  directed  to  presume  a  conveyance  of  the  legal  estate.*^ 
Instead  of  allowing  a  recovery  upon  an  equitable  title,  the  whole 
doctrine  is  based  upon  the  presumption  that  the  legal  title  has 


488  (16:198);  Hooper  v.  Schelm- 
er,  23  How.  235,  249  (16:452); 
Shlerbum  v.  de  Cordova,  24  How. 
423,  426  (16:741);  Langdon  ▼. 
Sherwood,  124  U.  S.  74,  85  (31:- 
344);  Redfield  v.  Parks,  132  U. 
S.  239,  252  (33:327);  Johnson  v. 
Christian,  128  U.  S.  374  (32:412); 
Carter  v.  Ruddy,  166  U.  S.  493 
(41:1090);  Richardson  v.  L.  ft  N. 
R.  Co.,  169  U.  S.  128  (42:687); 
Kircher  v.  Murray,  60  Fed.  R.  62; 
Lockhart  ▼.  Johnson,  181  U.  8, 
516,  530  (45:979);"  Foster  v.  Mora, 
98  U.  S.  425,  428   (25:191). 

^Bull  N.  P.  110;  Doe  v.  Pegge, 
1  T.  R.  758  n.;  Keech  v.  Hall.  21, 


23  n.;  Weakley  v.  Bucknell,  Cowp. 
473. 

«Lade  v.  Holford,  Bull  N.  P. 
110. 

4«  England  v.  Slade,  4  T.  R.  682; 
Doe  V.  Wright,  2  B.  ft  A.  710;  Doe 
V.  Hllder,  2  B.  ft  A.  782;  Doe  v. 
Staple,  2.  T.  R.  684;  Roe  v.  Reade, 
8  T.  R.  118,  122;  Doe  v.  Wroot,  5 
Bast,  138;  Doe  v.  Syboum,  7  T.  R. 
3;  Langley  v.  Sneyd,  1  Sim.  ft  Stu. 
55;  Hillary  v.  Waller,  12  Ves.  252; 
Goodson  y.  Ellison,'  3  Russ.  588; 
Augier  Y.  Stannard,  3  Myln.  ft  K. 
571;  Carteret  v.  Paschal,  3  P. 
Wms.  198. 
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been  conveyed  to  the  equitable  owner,  and,  instead  of  modify- 
ing the  ancient  common-law  rule,  confirms  it.  But  where  the 
facts  of  the  case  preclude  such  presumption,  or  if  it  appear  in\ 
a  special  verdict,  or  a  special  case,  that  the  legal  estate  is  out- 
standing in  another  person,  the  party  who  is  not  clothed  with 
the  legal  estate  cannot  prevail  in  a  court  of  law.*' 

§  861.  Same— Same— Same — Fenn  v.  Holme/*— In  this  great 
and  leading  case,  decided  in  1858,  the  supreme  court  of  the 
United  States  stated  the  common-law  rule,  requiring  the  plaintiff 
in  ejectment  to  have  the  legal  title  in  order  to  recover,  in  the  fol- 
lowing language:  **That  the  plaintiff  in  ejectment  must  in  all 
cases  prove  a  legal  title  to  the  premises  in  himself,  at  the  time 
of  the  demise  laid  in  the  declaration,  and  that  evidence  of  an 
equitable  estate  will  not  be  suflScient  for  a  recovery,  are  princi- 
ples so  elementary  and  so  familiar  to  the  profession  as  to  render 
unnecessary  the  citation  of  authority  in  support  of  them."*^ 
And  in  support  of  the  rule  so  stated,  the  court  cited  three  lead- 
ing English  cases,*®  decided  in  the  King's  Bench  long  after  the 
decision  *•  of  Lord  Mansfield  which  has  been  supposed  to  have 
applied  equitable  doctrines  to  actions  of  ejectment;  and  these 
English  cases  ^  cited  by  the  supreme  court  fully  support  the  rule 
as  stated.  Both  Lord  Chief  Justices  Kenyon  and  Ellenborough 
maintained  the  rule,  without  exception,  that  the  action  of  eject- 
ment can  be  neither  maintained  nor  defended  upon  an  equitable 
title ;  *^  and  this  rule,  it  is  held,  is  made  binding  upon  the  federal 
judiciary  by  the  provisions  of  the  federal  constitution." 

§  862.  Same — Same — Same — ^Lord  Blansfleld's  doctrine  fol- 
lowed in  the  federal  courts. — ^As  shown  in  a  previous  section,^* 
Lord  Mansfield's  doctrine  was  not  a  modification  of  the  com- 
mon-law rule  requiring  the  legal  title  to  support  the  action  of 
ejectment,  but,  insisting  upon  the  integrity  of  the  rule,  allowed 

"Goodtltle  V.  Jones,  7  T.  R.  49;  «Lade  v.  Holford,  Bull  N.   P. 

Roe  V.  Read,  8  T.  R.  118.  122;  Doe  110. 

V.  Wroot,  5  East,  138;  Shannon  v.  »oGk)odtltle  v.  Jones,  7  T.  R.  49; 

Bradstreet,  1  Sch.  ft  Lefr.  67  n.  Doe  v.  Wroot,  5  East,  138;   Roe 

««21  How.  481,  488  (16:198).  v.  Reade,  8  T.  R.  118,  122. 

4TFenn  v.  Holme,  21  How.  481,  ^iGoodtitle  v.  Jones  7  T.  R.  49; 

488    (16:198).  Doe  v.  Wroot,  5  Eai^t,  138;  Roe  v.. 

48  Goodtltle  Y.  Jones,  7  T.  R.  49;  Reade,  118,  122. 

Doe  Y.  Wroot,  6  East,  138;  Roe  v.  ozpenn  v.  Holme,  21  How.  481^ 

Reade,  8  T.  R.  118,  122.  488   (16:198). 
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the  jury,  in  order  to  promote  the  ends  of  justice,  in  certain 
classes  of  cases,  to  presume  that  trustees,  who  had  held  th^  legal 
title  to  the  estate,  had  conveyed  it  to  the  beneficial  owner,  and  to 
allow  such  owner  to  recover  in  ejectment  upon  the  legal  title  so 
presumed  to  have  been  vested  in  him.  The  doctrine  was  applied 
in  England  in  two  classes  of  cases,  viz. :  (1)  Where  trustees  ought 
to  have  conveyed,  the  jury  were  directed  to  presume  that  they 
had  performed  their  duty,  and  had  accordingly  conveyed  the 
legal  estate  to  the  beneficial  owner;  and  (2)  where  the  possession 
of  the  estate  by  the  equitable  owner  was  such  as  to  induce  a 
probability  that  the  legal  title  had  been  conveyed  to  him,  the 
jury  were  directed  that  they  might  presume  a  conveyance  of 
the  legal  estate  to  him.** 

Following  this  doctrine,  the  supreme  court  has  held  that,  when 
the  objects  of  a  conveyance  in  trust  had  wholly  failed,  and  it  was 
impossible  to  perform  the  trust,  it  became  the  duty  of  the  trus- 
tees to  reconvey  to  their  grantor,  and  that  a  court  of  equity,  if  ap- 
plied to,  could  not  hesitate  to  compel  a  reconveyance,  and  that 
under  the  circumstances  stated  such  a  reconveyance  will  be  pre- 
sumed in  equity  and  at  law  as  well ;  and  it  was  accordingly  held 
that  the  beneficial  owner  was  entitled  to  recover  in  an  action  of 
ejectment,  land  so  presumed  to  have  been  reconveyed  to  him  by 
his  trustees.  In  deciding  the  case,  the  court  stated  the  condi- 
tions upon  which  the  reconveyance  will  be  presumed  as  follows : 
** Three  things  must  appear  to  warrant  the  presumption:  (1)  It 
must  have  been  the  duty  of  the  trustee  to  convey.  (2)  There 
must  be  sufficient  reason  for  the  presumption.  (3)  The  object 
of  the  presumption  must  be  the  support  of  a  just  title.  The 
case  must  be  clearly  such  that  a  court  of  equity,  if  called  upon, 
would  decree  a  reconveyance.''  ***  The  presumption  in  such  cases 
is  not  a  conclusive  one,  but  is  open  for  rebuttal  by  proof,  and 


54  Lade  v.  Holford,  Bull  N.  P. 
110;  EIngland  v.  Slade,  4  T.  R.  682; 
Doe  V.  Wrlghte,  2  B.  ft  A.  710;  Doe 
V.  Hllder,  2  B.  ft  A.  782;  Doe  v. 
•Staple,  2  T.  R.  3;  Goodtitle  v. 
Jones,  7  T.  R.  49;  Roe  v.  Reade,  8 
T.  R.  118,  122;  Doe  v.  Wroot,  5 
Bast,  138;  Hillary  v.  Waller,  12 
Ves.  252;  Doe  v.  Sybourn,  7  T.  R. 
^;  Langley  v.  Snyed,  1  Sim.  ft  Stu. 


55;  Goodson  v.  Ellison,  3  Russ. 
588;  Angler  v.  Stannard,  3  Myln.  ft 
K.  571;  Carteret  v.  Paschal,  3  P. 
Wms.  198. 

w  French  v.  Edwards,  21  Wall. 
147,  151  (22:534),  citing  Lade  v. 
Holford  and  England  v.  Slade,  su- 
pra; French  v.  Edwards,  6  Sawy. 
269,  Fed.  Cas.  6,098. 


§   863  DISTINCTION  BETWEEN  LAW  AND  EQUITY.  611 

if  it  be  found  as  a  fact  upon  the  trial  that  the  legal  title  is  still 
in  the  trustees  the  beneficiary  cannot  recover  in  ejectment.*' 

§  863.  Patents  issued  by  the  United  States  are  concliurive 
evidence  of  the  legal  title. — Congress  is  invested  with  the  sole 
and  exclusive  power  to  declare  the  dignity  and  legal  effect  of 
land  titles  emanating  from  the  United  States  government;  and 
federal  legislation  in  reference  to  the  public  lands  has  established 
and  declared  the  fundamental  and  universal  rule  to  be,  that  a 
patent,  when  duly  and  lawfully  issued,  is  the  superior  and  con- 
clusive evidence  of  the  legal  title,  and  until  its  issuance  the 
legal  title  in  fee  remains  in  the  government,  which,  by  the  pat- 
ent, when  issued,  passes  to  the  grantee,  and  he  is  entitled  to 
recover  the  possession   in  ejectment.'^    In  the  courts  of  the 
United  States,  where  the  distinction  between  legal  and  equitable 
proceedings   is   strictly   maintained,   and   legal    and   equitable 
remedies  are  separately  pursued,  the  action  of  ejectment  can 
be  sustained  only  upon  the  possession  by  the  plaintiff  of  the 
legal  title;  and  equitable  rights  and  titles,  however  clear  and 
complete,  must  be  enforced  by  separate  and  distinct  equitable 
proceedings.     The  patent  is  the  government's  conveyance,  and 
is  the  instrument  which,  under  the  laws  of  congress,  passes  to 
the  grantee  the  title  of  the  United  States;  and  if  other  parties 
have  acquired  equities  in  the  land  superior  to  those  of  the  pat- 
entee, upon  which  the  patent  issued,  a  court  of  equity  will, 
upon   a  proper  bill  filed  and  duly  prosecuted,  enforce  such 
equities  by  compelling  a  transfer  of  the  legal  title,  or  enjoining 
its  enforcement,  or  by  cancelling  the  patent.     But  in  the  action 
of  ejectment  in  the  federal  courts,  the  legal  title  must  prevail, 
and  the  patent,  when  regular  on  its  face,  is  in  a  court  of  law 
conclusive  of  that  title.    And,  inasmuch  as  the  federal  constitu- 
tion, which  is  the  supreme  law  of  the  land,  binding  upon  **the 
judges  in  every  state,"  vests  in  congress  the  power  to  dispose  of 
the  public  domain,  and  make  all  needful  rules  and  regulations 
respecting  the  same,  including  the  absolute  right  to  prescribe 
the  times,  the  conditions  and  the  modes  of  transferring  the 
public  lands,  it  follows  that,  whenever,  in  an  action  of  eject- 
s'Lincoln  V.  French,  105  U.  S.         ot  Bagnell  v.  Broderlck,  13  Pet 
«14,  618    (26:1189);   Goodtltle    v.      436  (10:235);  Singleton  v.  Touch- 
Jones,  7  T.  R.  43;  Roe  v.  Reade,  8      ard,  1  Black,  342  (17:50). 
T.  R.  118,  122. 


612 


FEDERAL  PROCEDURE  AT  LAW. 


§   865 


ment,  in  the  state  courts,  the  question  presented  is,  whether  the 
plaintiff  or  the  defendant  has  the  superior  legal  title  from  the 
United  Statfes,  the  patent  must  prevail ;  and  if  the  state  courts 
refuse  to  give  to  the  patent  its  due  and  legal  effect,  as  declared 
by  congress,  a  federal  question  is  presented,  which  will  author- 
ize a  writ  of  error  from  the  supreme  court  of  the  United  States, 
to  review  and  reverse  the  judgment  of  the  state  court.** 

§  864.  Same — Jurisdiction  of  the  land  department. — ^The 
settled  doctrine  of  the  supreme  court  is  that,  so  long  as  the 
legal  title  to  the  public  lands  remains  in  the  United  States,  and 
the  proceedings  for  acquiring  that  title  are  yet  in  fieri,  inquiry 
as  to  all  equitable  rights  arising  upon  applications  for  the  is- 
suance of  patents,  and  inquiry  into  the  extent  and  validity  qf 
rights  claimed  against  the  governhient  in  respect  to  such  lands, 
come  within  the  cognizance  of  the  land  department,  and  the 
courts  will  not  interfere  by  mandamus,  injunction,  or  otherwise,, 
to  control  the  exercise  of  the  power  vested  in  that  tribunal." 

§  866.  Patents  necessary  to  convey  legal  title  under  Swamp 
Land  Act  of  I860.— The  Swamp  Land  Act  •^  of  Sept.  28,  1850, 
operated  as  a  grant  in  prceseyiti  to  the  states  then  in  existence, 
vesting  in  them  an  inchoate  title  to  all  the  swamp  lands  in  their 
respective  jurisdictions,  and  when  such  lands  were  afterwards 
identified  by  the  secretary  of  the  interior,  as  directed  in  the  aci, 
or  any  subsequent  act  of  congress  passed  for  that  purpose,  the 
title  became  perfect  as  of  the  date  of  the  granting  act,  and  the 
states  were,  upon  such  identiiication,  entitled  to  patents  vesting 
in  them  the  legal  title  in  fee  simple,  which  title  remained  in  the 
United  States  until  the  patents  were  actually  issued ;  '^  and  the 


B8  Gibson  v.  Chouteau,  13  Wall. 
92,  104  (20:534);  Bagnell  v.  Brod- 
erick,  13  Pet.  436  (10:235);  Wll- 
cox  V.  Jackson,  13  Pet  516  (10:- 
264);  Irvine  v.  MarshaU,  20  How. 
688  (15:994);  Fenn  v.  Holme,  21 
How.  481,  488  (16:198);  Lindsey 
V.  Miller,  6  Pet.  672  (8:638);  Red- 
fleld  V.  Parks,  132  U.  S.  239,  252 
(33:327);  Kircher  v.  Murray,  60 
Fed.  Rep.  62;  Sanford  v.  Sanford, 
139  U.  S.  642,  661  (35:290). 

6»  Brown  v.  Hitchcock,  173  U.  S. 
473,  479  (43:772);  United  States  v. 
Schurz,  102   U.   S.   378,  396    (26: 


167) ;  Michigan  Land  ft  Lumber 
C3o.  V.  Rust,  168  U.  S.  589,  592 
(42:591);  Knight  v.  United  Land 
A860.  142  U.  S.  161  (35:974). 

«o  9  U.  S.  Stat  at  L.  ch.  84,  p.  519. 

61  Michigan  Land  ft  Lumber  Co. 
y.  Rust,  168  U.  S.  589,  604 
(42:691);  Rogers  Locomotive  Ma- 
chine Works  V.  American  Emi- 
grant Co.,  164  U.  S.  569,  677 
(41:552);  Rice  v.  R.  Co.,  110  U. 
S.  696  (28:289);  Brown  v.  Hitch- 
cock, 173  U.  S.  473,  479  (43:772); 
6  Fed.  Stat  Anno.  397-414. 
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necessity  for  the  issuance  of  patents  in  order  to  vest  the  legal 
title  in  the  states  was  not  taken  away  by  the  confirmatory  act 
of  March,  1857,**  and  without  a  patent  issued  to  the  state  an 
action  of  ejectment  cannot  be  maintained  in  the  courts  of  the 
United  States  for  lands  claimed  under  the  swamp  land  grant,"* 
for  under  that  act  the  legal  title  passes  only  on  the  delivery  of 
the  patent.** 

§  866.  Excq)tioii8  to  the  rule  requiring  patent  to  convey  the 
legal  title  to  the  public  lands. — ^There  are  some  exceptions  to 
the  rule  which  requires  a  patent  to  pass  the  fee  to  public  lands 
out  of  the  United  States.  It  is  specially  provided  by  statute 
that  where  lands  have  been  or  may  be  granted  by  any  law  of 
congress  to  any  state  or  territory,  and  such  law  does  not  convey 
the  fee-simple  to  the  lands,  nor  require  patents  to  be  issued 
therefor,  the  list  of  such  lands  certified  to  the  state  or  territory 
by  the  commissioner  of  the  general  land  office  under  the  seal  of 
his  office  shall  be  regarded  as  a  conveyance  of  the  fee-simple 
title  of  all  the  lands  embraced  in  the  list  that  are  of  the  char- 
acter contemplated  by  the  law  of  congress  and  intended  to  be 
thereby  granted,  but,  as  to  lands  not  intended  to  be  granted  by 
the  law  of  congress,  the  list  is  declared  to  be  perfectly  null  and 
void,  and  no  right,  title,  claim  or  interest  shall  be  thereby  con- 
veyed,*' Whenever  the  granting  act  specifically  provides  for 
the  issue  of  a  patent,  then  the  rule  is  that  the  legal  title  re- 
mains in  the  government  until  the  issue  of  the  patent ;  and  while 
so  remaining  the  grant  is  in  process  of  administration,  and  the 
jurisdiction  of  the  land  department  is  not  lost.**  Where  an  act 
of  congress  makes  a  grant  in  prcpsenti,  or  is  in  words  of  present 
^rant,  it  is  not  necessary,  unless  specially  directed,  that  a  patent 
should  issue.*^  A  legislative  confirmation  by  congress  of  a  claim 
to  land  is  a  recognition  of  the  validity  of  such  claim,  and  is  a 
conveyance  of  an  estate  or  right  therein  to  one  who  has  the 


«2  Michigan  Land  ft  Lumber  Co. 
V.  Rust,  168  U.  S.  589,  C04  (42:591). 

«8  Brown  V.  Hitchcock,  173  U.  S. 
473,  479  (43:772);  Rogers  Loco- 
motive iSlachine  V^orks  v.  Ameri- 
can Emigrant  Co.,  164  U.  S.  569, 
574  (41:552);  Michigan  Land  ft 
Lumber  Co.  v.  Rust,  168  U.  S.  589, 
692  (42:591). 

**  Michigan  Land  ft  Lumber  Co. 
T.     Rust,     168     U.     S.     589»     604 


(42:591) ;  Brown  v.  Hitchcock,  173 
U.  a  473,  479  (43:772). 

•6  U.  S.  Rev.  Stat.  Sec.  2449. 

00  Michigan  Land  ft  Lumber  Co. 
V.  Rust,  168  U.  S.  589,  604  (42:591). 

«7  Wisconsin  C.  R.  Co.  v.  Price 
County,  133  U.  S.  496  (33:687); 
St.  Paul  ft  P.  R.  Co.  V.  Northern  P. 
R.  Co.,  139  U.  S.  1  (35:77) ;  Desert 
Salt  Co.  V.  Tarpey,  142  U.  S.  241^ 
254  (35:999). 
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possession  or  some  estate  in  it ;  and  if  the  claim  be  to  land  with 
clearly  defined  boundaries,  or  is  capable  of  identification,  the 
legislative  confirmation  perfects  the  title  to  the  particular  tract, 
and  a  subsequent  patent  is  only  documentary  evidence  of  the 
title.  If  the  claim  be  to  quantity,  and  not  to  a  specific  tract 
capable  of  identification,  a  segregation  by  survey  will  be  re- 
quired, and  the  confirmation  will  then  immediately  attach  the 
title  to  the  land  segregated,  and  suit  can  be  maintained  upon  the 
title  by  confirmation  without  the  issue  of  a  patent.*' 

§  867.  Void  patents  may  be  collaterally  attacked. — ^The  rule 
that  a  patent  for  land  issued  by  the  United  States  is  conclusive 
evidence  of  the  legal  title  and  not  open  to  attack  in  an  action 
of  ejectment,  is  based  upon  the  assumption  that  the  officer  who 
issued  it  had  authority  so  to  do,  and  has  no  application  where 
it  is  shown  that  the  land  in  controversy  had,  before  the  institu- 
tion of  the  proceedings  upon  which  the  patent  was  issued,  passed 
from  the  United  States,  and  the  previous  transfer  of  the  land 
is  a  fact  which  may  be  established  in  an  action  at  law  as  well 
as  in  a  suit  in  equity.  Patents  issued  by  the  United  States  for 
lands  which  they  have  previously  granted,  or  reserved  from  sale, 
or  appropriated,  are  void.  Patents  may  be  collaterally  attacked 
in  any  action,  and  their  operation  as  a  conveyance  defeated,  by 
showing  that  the  land  department  had  no  jurisdiction  to  dis- 
pose of  the  land  attempted  to  be  granted  by  them.  If  a  patent 
be  absolutely  void  on  its  face,  or  the  issuing  thereof  was  without 
authority,  or  was  prohibited  by  statute,  or  the  government  or 
state  had  no  title  to  the  land  sought  to  be  granted,  it  may  be 
impeached  collaterally  in  a  court  of  law  in  an  action  of  eject- 
ment.** 


esLangdeau  v.  Hanes,  21  Wall. 
621,  531  (22:606);  Morrow  v. 
Whitney,  95  U.  S.  555  (24:457); 
S.  C.  112  U.  S.  695  (28:872); 
Wright  v.  Roseberry,  121  U.  S.  499 
(30:1041);^  St.  Paul  &  Pacific  R. 
CJo.  V.  Northern  Pacific  R.  R.  Co., 
139  U.  S.  1-19  (35:77);  Desert 
Salt  Co.  V.  Tarpey,  142  U.  S.  241- 
254  (35:999);  Shaw  v.  Kellogg, 
170  U.  S.  341  (42:1060);  Stoddard 
V.  Chambers,  2  How.  284  (11:269) ; 
Les^ois  V.  Bramell,  4  How.  449 
(11:1051);    Bissell   v.   Penrose,   8 


How.    317    (12:1095);    McCall    v. 
Carpenter,  18  How.  297  (15:389). 

«»  Knight  V.  United  Land  Asso- 
ciation, 142  U.  S. 161, 216  (35:974); 
St.  L.  Smelt,  ft  Ref.  Co.  v.  Kemp, 
104  U.  S.  636  (26:876);  Polk  v. 
Wendal,  9  Cranch,  87,  99  (3:665); 
Easton  v.  Salisbury,  21  How.  426 
(16:181);  Reichart  v.  Felps,  6 
Wan.  160  (18:849);  Best  v.  Polk, 
18  Wall.  112  (21:805);  New  Or- 
leans V.  United  States.  10  Pet  663 
(9:573);  Stoddard  v.  Chambers,  2 
How.  284   (11:269);   Patterson  v. 
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§  868.  Ejectment  not  maintainable  on  certificates  of  regis- 
ters and  receivers  of  the  government  land  offices — Statutes  of 
Arkansas  and  Nebraska. — Certificates  of  the  location  and  pur- 
chase of  the  public  laiuls  of  the  United  States,  acknowledging 
receipt  of  the  purchase  money,  issued  by  the  rc^sters  and  re- 
ceivers of  the  government  land  offices,  do  not  convey  the  legal 
title  of  the  land  to  the  holders  of  the  certificates,  but  are  only 
evidence  of  an  equitable  title,  which  may  afterwards  be  per- 
fected into  a  legal  title  by  the  issuance  of  a  patent;  and,  in  the 
courts  of  the  United  States,  such  certificates  are  not  sufficient 
evidence  of  title  to  authorize  a  recovery  in  an  action  of  eject- 
ment, nor  to  defeat  a  recovery  by  one  who  has  a  patent  from 
the  government,  although  such  certificates  are,  by  the  statute 
of  the  state  where  the  federal  court  is  held,  declared  to  be  evi- 
dence sufficient  to  authorize  a  recovery/**  The  states  of  Ar- 
kansas ^^  and  Nebraska  ^*  have  by  statute  declared  such  certifi- 
cates sufficient  evidence  to  maintain  ejectment,  but  the  federal 
courts  have  refused  to  enforce  those  statutes. 

§  869.  Mississippi  statute  declaring  that  land-office  certifi- 
cates shall  vest  full  legal  title — ^Not  binding  on  federal  courts. — 
The  state  of  Mississippi — a  state  which  has  always  preserved 
in  her  jurisprudence  the  distinction  between  law  and  equity, 
and  in  whose  courts  the  distinction  between  legal  and  equitable 
proceedings  has  be^n  maintained,  and  legal  and  equitable  reme- 
dies separately  pursued — ^has  from  a  very  early  day  to  the  pres- 
ent time  maintained  in  force  a  statute  providing  that : 

*'A11  certificates  issued  in  pursuance  of  any  act  of  congress 
by  any  board  of  commissioners,  register  of  any  land-office,  or 
any  other  person  authorized  to  issue  such  certificate,  founded  on 
any  warrant,  order  of  survey,  entry,  grant,  confirmation,  dona- 
tion, pre-emption,  or  purchase  from  the  United  States  of  any 


Winn,  11  Wheat  380  (6:500); 
Rice  V.  Minn,  ft  N.  W.  R.  R.  Co.,  1 
Black.  358.  386  (17:147);  Steel  v. 
St  L.  Smelt.  A  Ref.  Co..  106  U.  S. 
447,  453  (27:226) ;  Wright  v.  Rose- 
berry,  121 U.  S.  488,  519  (30:1039); 
Doolan  v.  Carr,  125  U.  S.  618,  625 
(31:844). 

TO  Hooper  v.  Scheimer,  23  How. 
235,    249     (16:452);     Redfield    v. 


Parks,  132  U.  S.  239,  252  (33:327) ; 
Langdon  v.  Sherwood,  124  U.  S.  74, 
85  (31:344);  Carter  v.  Ruddy,  166 
U.  S.  493,  501  (41:1090). 

71  Hooper  v.  Scheimer,  23  How. 
235,  249  (16:452);  Redfield  Y. 
Parks,  132  U.  S.  239,  252  (33:327). 

72  Langdon  v.  Sherwood,  124  U. 
8.74,  85  (31:344). 
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land  in  this  state,  shall  vest  the  fuU  legal  title  to  such  land  in 
the  person  to  whom  such  certificate  is  granted,  his  heirs  or  as- 
signs, so  far  as  to  enable  the  holder  thereof  to  maintain  an  ac- 
tion thereon,  and  the  same  shall  be  received  in  evidence  as  suck, 
saving  the  paramount  rights  of  other  persons.*'  ^* 

It  has  been  held  by  the  supreme  court  of  Mississippi,  that, 
notwithstanding  this  statute,  the  certificates  therein  mentioned 
vest  in  purchasers  an  equitable  title  only,  the  legal  fee-simple 
title  remaining  in  the  government  until  the  issuance  of  a  patent, 
and  that  a  patent  subsequently  issued  must  prevail  at  law  over 
the  certificate,  though  a  court  of  tquity  will  give  preference  to 
the  prior  certificate  of  entry;  the  ratio  decidendi  being  that  it 
is  not  within  the  legal  competency  of  the  state  to  prescribe  the 
mode  in  which  the  United  States  shall  part  with  their  legal 
title.^* 

We  have  been  unable  to  find  any  decision  of  the  supremo 
court  of  the  United  States  passing  upon  this  identical  statute, 
but  statutes  of  other  states  of  the  same  import  and  legal  effect 
have  been  before  that  court  a  number  of  times,  and,  according 
to  the  rule  which  has  been  firmly  established  by  those  and  other 
decisions,  the  kind  and  character  of  documentary  evidence  de- 
scribed in  the  Mississippi  statute  is  inadmissible  in  a  federal 
court  to  sustain  an  action  of  ejectment,  for  the  reason  that 
such  certificates,  in  the  absence  of  a  special  act  of  congress,  con- 
vey at  best  an  equitable  title  only.^** 

§  870.  Ejectment  not  maintainable  in  the  federal  courts  sit- 
ting in  OiJif omia  on  certificates  of  land  purchase  issued  by 
that  state. — ^According  to  the  state  land  system  existing  in  the 
state  of  California,  the  state  can  be  divested  of  4;he,  legal  title 
of  its  lands  only  by  the  issuance  of  a  patent  to  the  purchaser 
or  purchasers ;  ^^^  however,  certificates  of  purchase  issued  by  the 
state  to  purchasers  of  its  public  lands  are,  by  state  statute, 

78  Hutch.  Code  (Miss.)  859;  Rev.  inson  v.  Brown,  9  Smedes  ft  M. 

Code  of  Miss.  1857,  chap.  LXI,  Art  (Miss.)  130. 

229,    p.  517;    Rev.  Code  of    Miss.  "Hooper  v.  Scheimer,  23  How. 

1871,  Sec.  808;  Rev.  Code  of  Miss.  235,    249     (16:452);     Redfield    v. 

1880,  Sec.  1623;  Annotated  Code  of  Parks,  132  U.  S.  239.  252  (33:327) : 

Miss.  1892,  Sec.  1782.  Langdon  v.  Sherwood,  124  U.  S.  74, 

T4Sweatt  V.  Corcoran,  8  Gteorge  85    (31:344);    Fenn  v.  Holme,   21 

(Miss.)  513;  Hester  v.  Kembrough,  How.  481,  488  (16:198) ;  BagneU  v. 

12  Smedes  &M.  (Miss.)  659;  Dixon  Broderick,  13  Pet.  436  (10:235). 

v.  Porter,  1  Cush.  (Miss.)  84;  Dick-  Toa  Manly  v.  Howlett,  55  Cal.  97. 
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made  prima  facie  evidence  of  legal  title  in  the  holders  thereof, 
and  sufficient  to  maintain  an  action  of  ejectment  in  the  state 
courts ;  ^^  but,  as  such  certificates  of  purchase  under  the  laws  of 
the  state  convey,  in  strictness,  an  equitable  title  only,  they  are 
insufficient  to  support  an  action  of  ejectment  in  the  federal 
court." 

§  871.  Ejectment  not  maintainable  in  the  federal  courts  on 
land  certificates,  location  and  survey  issued  and  made  under 
the  laws  of  Texas. — The  state  of  Texas  has  a  vast  and  valuable 
public  domain,  and  a  well-constructed  land  system,  an  essential 
and  fundamental  principle  of  which  is  that,  the  legal  title  of  the 
state  to  its  public  lands  can  be  divested  only  by  the  issuance  of 
a  patent  to  the  purchaser  or  purchasers,  their  heirs  and  assigns.* 
Until  the  patent  issues  the  legal  estate  in  fee  remains  in  the 
state,  but  is  divested  upon  the  execution  and  delivery  of  the 
patent.^'  In  that  state,  the  action  for  the  recovery  of  land  is 
** Trespass  to  try  title,"  and  under  the  statute  providing  the 
remedy  the  action  is  broad  and  effective  enough  in  its  scope  to 
embrace  all  litigation  affeqting  the  title  to  real  estate,  whether 
legal  or  equitable/*  In  the  judicial  system  of  that  state,  the 
distinction  between  legal  and  equitable  remedies  has  no  exist- 
ence, and  trespass  to  try  title  may  be  maintained  in  the  state 
courts  upon  either  a  legal  or  an  equitable  title,  and  this  has 
been  the  rule  from  the  earliest  history  of  the  state.**^  It  is  pro- 
vided by  statute  that:  "All  certificates  of  headright,  land  scrip, 
bounty  warrants,  or  any  other  evidence  of  right  to  land  recog- 
nized by  the  laws  of  this  state,  which  have  been  located  and  sur- 
ra Richter  y.  Riley,  22  Cal.  639;  so  Neil  v,  Kees,  5  Texas,  24;  Eas- 
Wright  V.  Roseberry,  81  Cal.  88,  22  terllng  v.  Blythe,  7  Texas,  212;  Mll- 
Pac.  336;  Wright  v.  Roseberry,  121  ler  v.  Alexander,  8  Texas,  41; 
U.  S.  488,  521  (30:1039).  Wright  v.  Thompson,  14  Texas, 
TTSweatt  V.  Burton,  42  Fed.  R.      559;   Martin  v.  Parker,  26  Texas, 

286.  259;  Walker  v.  Howard,  34  Texas, 
TsMcLeary  v.  Dawson,  87  Texas,      508;   Titus  v.  Johnson,  50  Texas, 

S35;  Todd  Y.Fisher,  26  Texas,  239;  237;   Burdett  v.  Haley,  51  Texas, 

Bryan  v.  Shirley,  53  Texas,  459;  543;  Thurber  v.  Conners,  57  Texas, 

Wood  v.   Durrett,  28  Texas,  438;  96;  HUl  v.  Moore,  62  Texas,  612; 

Barroum  v.  Culmell,  90  Texas,  93;  Sheppard  v.  Cummings,  44  Texas, 

MiUer  V.  Gist,  91  Texas,  335;  Du-  502;  Peterson  v.  Fowler,  73  Texas, 

ren  v.  H.  ft  T.  C.  Ry.  Co.,  86  Texas,  525;    State  v.   Snyder,   66  Texas, 

287.  694;  Grimes  v.  Hobson,  46  Texas, 
T»  Hardy  v.  Beaty,  84  Texas,  568,  419;  Hardy  v,  Beaty,  84  Texas,  668. 

31  Am.  St.  R.  80.  19  S.  W.  R.  778. 
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■ 

veyed,  shall  be  deemed  and  held  as  suflReient  title  to  authorize 
the  maintenance  of  an  action  of  trespass  to  try  title.  *'*^  But, 
under  the  laws  of  the  state,  such  certificate,  location  and  survey 
vest  in  the  claimant  or  owner  an  equitable  title  only,  the  legal 
estate  remaining  in  the  state,*^  and  will  not  support  an  action  of 
trespass  to  try  title  in  the  federal  courts  sitting  in  the  state 
of  Texas." 

§  872.  Ejectment  maintained  in  the  federal  courts  in  Pennsyl- 
vania on  warrant  and  survey. — ^It  is  the  peculiar  province  of 
the  states  to  determine  the  requisite  formalities  for  passing  the 
legal  title  to  its  own  public  lands,  or  other  lands  after  they  have 
passed  out  of  the  national  government  and  have  been  vested  in 
the  state  or  in  individuals  or  corporations,  and  the  federal  courts 
will  recognize  and  enforce  all  municipal  laws  and  regulations 
,  which  determine  the  manner  in  which  the  legal  and  equitable 
estate  in  lands  shall  be  transferred ;  ®*  and  as,  under  the  peculiar 
land  system  of  the  state  of  Pennsylvania,  a  warrant  and  survey, 
and  payment  of  the  purchase  money,  of  land  purchased  from 
the  state,  vest  in  the  purchaser  a  legal  estate,  without  the  issu- 
ance of  a  patent  by  the  commonwealth,  an  action  of  ejectment 
can  be  maintained  in  the  federal  courts  in  that  state  upon  such 
warrant,  survey  and  evidence  of  payment,  without  a  patent,  and 
the  action  may  be  maintained  by  the  owner  who  paid  the  pur- 
chase money,  although  the  application  was  made  and  the  war- 
rant issued  in  the  name  of  another  who  has  made  no  transfer 
to  the  owner  or  claimant.®'^ 


81  Texas  Rev.  Stat.  (1895)  Art 
6259. 

82  Duren  v.  H.  ft  T.  C.  Ry.  CJo., 
86  Texas,  287;  Barroum  v.  CulmeU, 
90  Texas,  93;  Miller  v.  Gist,  91 
Texas,  335;  Shlerbum  v.  De  Cordo- 
va, 24  How.  423,  426  (16:471). 

8»  Shlerbum  v.  De  Cordova,  24 
How.  423.  426  (16:471). 

s^Langdon  v.  Sherwood,  124  U. 
S.  74,  85  (31:344);  United  States 
V.  Crosby,  7  Cranch,  115  (3:287); 
Clark  V.  Graham,  6  Wheat  577 
(5:334);  McCormick  v.  Sulllvant, 
10  Wheat.  192  (6:300);  United 
States  V.  Fox,  94  U.  S.  315  (24: 
192);   Brlue  v.  Ins.  Co.,  96  U.  S. 


627  (24:858) ;  Ins.  Co.  v.  Cushman, 
108  U,  S.  51  (27:648);  Deck  v. 
Whitman,  96  Fed.  R.  883. 

85  Herron  v.  Dater,  120  U.  8.  464 
(30:748) ;  Murphy  v.  Packer,  152  U. 
S.  401  (38:491). 

"The  power  of  the  state  to  regu- 
late the  tenure  of  real  property 
within  her  limits,  and  the  modes 
of  its  acquisition  and  transfer,  and 
the  rules  of  its  descent,  and  the  ex- 
tent to  which  a  testamentary  dis- 
position of  it  may  be  exercised  by 
its  owner  is  undoubted.  It  is 
an  established  principle  of  law  ev- 
erywhere recognized,  arising  from 
the  necessity  of  the  case,  that  the 
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§  873.  Ejectment  maintainable  in  the  federal  courts  on  prior 
possession. — ^While  it  is  an  elementary  rule  that  a  plaintiff  in 
ejectment  must  recover  upon  the  strength  of  his  own,  and  not 
on  the  weakness  of  the  defendant's  title,  yet  an  actual  prior 
possession  under  a  claim  of  right,  and  not  voluntarily  aban- 
doned, will  satisfy  the  rule  and  enable  the  plaintiff  to  recover 
against  a  defendant  who  has  entered  without  any  lawful  right, 
and  is  a  mere  intruder  or  trespasser.  This  is  the  rule  of  both 
the  common  law  and  the  civil  law,  and  is  recognized  and  en- 
forced in  suits  at  law  to  recover  land  in  the  federal  courts.®* 
But  the  rule  requires  that  the  prior  possession  of  the  plaintiff 
must  have  been  continuous,  and  has  not  been  voluntarily  aban- 
doned, and  that  the  action  to  regain  possession  must  be  instituted 
and  prosecuted  within  a  reasonable  time  after  it  hasi  been  lost. 
The  rule  is  founded  upon  the  presumption  that  every  posses- 
sion peaceably  acquired  is  lawful,  and  is  sustained  by  the  policy 
of  protecting  the  public  peace  against  violence  and  disorder  j 


dispoBition  of  immoveable  prop- 
erty, whether  by  deed,  descent,  or 
any  other  mode,  is  ezclasively  sub- 
ject to  the  government  within 
whose  jurisdiction  the  property  is 
situated.*  The  power  of  the  state 
in  this  respect  follows  from  her 
sovereignity  within  her  limits,  as 
to  all  matters  over  which  jurisdic- 
tion has  not  been  expressly  or  by 
necessary  implication  transferred 
to  the  federal  governmeYit.  The  ti- 
tle and  modes  of  disposition  of  real 
property,  whether  inter  vivos  or 
testamentary,  are  not  matters  plar 
ced  under  the  control  of  federal 
authority.  Such  control  would  be 
foreign  to  the  purposes  for  which 
the  federal  government  was  creatr 
ed,  and  would  seriously  embarrass 
the  landed  interests  of  the  state." 
Field,  Justice,  in  United  States  v. 
Fox,  94  U.  S.  315,  321  (24:192). 

8«  Christy  v.  Scott,  14  How.  282 
(14:422);  Sabariego  v.  Maverick, 
124  U.  S.  2C1,  301  (31:430);  Haws 
V.  Victoria  Copper  Mining  Co.,  160, 


U.  S.  303,  319  (40:436);  Burt  v. 
Panjaud,  99  U.  S.  180,  182  (25: 
451);  Campbell  v. Rankin, 99  U.S. 
261,  262  (25:435);  Atherton  v. 
Fowler,  96  U.  S.  513  (24:732) ;  Belk 
V.  Meagher,  104  U.  S.  279,287  (26: 
735) ;  Gacier  Mountain  S.  Min.  Co, 
V.  WiUis.  127  U.  S.  471,  487  (32: 
172);  Mickey  v.  Stratton,  5  Sawy. 
479,  Fed.  Cas.  9,530;  Wilson  v. 
Fine,  14  Sawy.  35,  38  Fed.  R.  790; 
Van  Auken  v.  Monroe,  38  Mich. 
730;  Jackson  v.  Boston  ft  Worces- 
ter Railroad,  1  Cush.  575;  Allen  v. 
RIvington,  2  Saund.  Ill;  Doe  v. 
Read,  8  East,  356;  Doe  v.  Dyball,  1 
Moody  &  M.  346;  Jackson  v.  Hazen, 
2  Johns.  438  (3:442);  Whitney  v. 
Wright.  15  Wend.  171  (12:825); 
Smith  V.  Lorillard,  10  Johns.  33S 
(4:1057);  Jackson  v.  Rightmyre, 
16  Johns.  314  (6:153);  Bradshaw 
V.  Ashley,  180  U.  S.  59,  71  (45: 
423);  WUson  v.  Fine,  38  Fed.  R. 
789;  American  Mortgage  Co.  v. 
Hopper,  48  Fed.  R.  47;  Wilson  v. 
Palmer,  18  Tex.  592,  595. 
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and,  as  it  is  intended  to  prevent  and  redress  trespasses  and 
wrong,  the  rule  is  limited  to  cases  where  the  defendants  are 
trespassers  and  wrongdoers,  and  does  not  extend  to  cases  where 
the  defendant  has  acquired  the  possession  peaceably  and  in  good 
faith,  under  color  of  title,  and  is  always  qualified  in  its  applica- 
tion by  the  circumstances  which  constitute  the  origin  of  the 
adverse  possession,  and  the  character  of  the  claim  upon  which  it 
is  defended.®^  The  rule  is  based  upon  the  most  obvious  con- 
ception of  justice  and  good  conscience,  and  proceeds  upon  the 
theory  that  a  mere  intruder  and  trespasser  cannot  make  his 
wrongdoing  successful  by  asserting  a  flaw  in  the  title  of  the  one 
Against  whom  the, wrong  has  been  committed."  In  the  state  of 
Texas,  the  rule  is  applied  with  great  liberality  in  favor  of  the 
plaintiflF,  who  relies  for  recovery  upon  his  prior  possession.  It 
is  there  held  that  the  prior  possessinon  of  the  plaintiff  or  those 
under  whom  he  claims  is  prima  facie  evidence  of  title  in  him, 
sufficient  to  entitle  him  to  recover,  even,  in  a  case  where  the 
defendant  enters  without  actual  force  under  a  claim  of  title, 
unless  the  defendant  shows  a  good  title.^* 

§  874.  Ejectment  maintained  in  the  federal  courts  on  legal 
title  by  estoppel. — ^When  a  person  executes  and  delivers  a  deed 
with  covenants  of  warranty  of  title,  purporting  to  convey  to 
another  real  estate  which  the  grantor  does  not  own,  or  by  his 
deed  assumes  to  convey  a  title  and  by  any  form  of  assurance 
obligates  himself  to  protect  his  grantee  in  the  enjoyment  of  the 
premises  which  the  deed  purports  to  convey,  or  sets  forth  on  the 

face  of  the  instrument  by  way  of  recital  or  averment,  or  affirms 

• 

in  the  deed  either  expressly  or  by  necessary  implication,  that 
he  is  seized  in  fee  of  the  land,  and  afterwards  acquires  the  title 
thereto,  the  legal  title  and  estate  so  acquired  passes  by  estoppel 
to  his  grantee ;  *^  and  the  grantee  may  maintain  an  action  of 

•T  Sabariego  v.  Maverick,  124  U.  »o  Van    Rensselaer   v.   Kearney, 

8.  261,  301   (31:430);   Jackson  v.  11  How.  297    (13:703);   MlUer  v. 

Hightmyre,  16  Johns.  314  (6:153);  Texas  ft  Pacific  R.  Co.,  132  U.  8. 

Smith  v.  Lorillard,  10  Johns.  338  662,    693     (33:487);    Stoddard    y. 

(4:1057);   Whitney  v.  Wright,  15  Chambers,  2   How.  284    (11:269); 

Wend.  171  (12:825).  Easton  v.  Salisbury,  21  How.  426 

88  Haws  V.  Victoria  Copper  Mln-  (16:181) ;  Skidmore  v.  Ry.  Co.,  112 

Ing  Co.,  160  U.  S.  303,  319  (40:436).  U.  S.  33  (28:626) ;  Bush  v.  Marsh- 

soWatkins  v.    Smith,  91   Texas,  all,  6  How.  284  (12:440);  Ryan  v. 

£87;  House  v.    Reavis,  89    Texas,  United  States,  136  U.  8.  68   (34: 

626.  447) ;  Moore  v.  Crawford,  130  U.  8. 
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ejectment  in  the  federal  courts  on  the  legal  title  which  passed 
to,  and  vested  in  him  by  estoppel.*^ 

§  875.  Plaintiff  could  not  recover  in  ejectment  at  common 
law  upon  a  title  which  did  not  subsist  in  him  at  the  commence- 
ment of  the  action. — It  was  an  inflexible  rule  of  the  common 
law,  that  the  plaintiff  in  ejectment  must  recover,  if  at  all,  upon 
a  title  which  subsisted  in  him  at  the  lime  of  the  commencement 
of  the  action,  and  evidence  of  any  after-acquired  title  is  wholly 
inadmissible.  The  title  to  the  premises,  as  it  existed  at  the  com- 
mencement of  the  action  is  the  question  to  be  tried. •^ 

§  876.  Equitable  titles  cannot  be  interposed  as  a  defense  to 
the  action  of  ejectment. — ^In  the  action  of  ejectment,  the  issue 
joined  is  upon  the  strict  legal  title  only,  and  the  rule  of  the 
federal  judiciary,  requiring  legal  and  equitable  remedies  to  be 
separately  pursued,  precludes  the  defendant  in  all  cases  from 
setting  up  in  defense  of  the  action  an  equitable  title  to  the  land 
in  controversy;  but,  if  the  plaintiff  establishes  a  legal  title, 
the  defendant,  in  order  to  successfully  defend  his  possession, 
must  prove  a  good  and  valid  subsisting  legal  title  in  himself, 
superior  in  law  to  the  title  exhibited  by  the  plaintiff,  and  upon 
which  he,  the  defendant,  could  recover  the  possession,  if  he  were 
out,  and  the  plaintiff  in  possession.*' 


122  (32:878)  Barroum  v.  Culmell, 
90  Texas,  93;  Miller  v.  Gist,  91  Tex- 
as, 335;  Smith  y.  Williams,  44 
Mich.  240,  242;  Duffy  v.  White, 
115  Mich.  266,  73  N.  W.  364. 

91  Stoddard  v.  Chambers,  2  How. 
2S4  (11:269);  Ryan  y.  United 
States,  136  U.  S.  68,  88  (34:447). 

M  Hollingsworth  y.  Flint,  101  U. 
S.  591,  596  (25:1028);  Litchfield 
y.  Railroad  Co.,  7  Wall.  270,  272 
(19:150);  Johnson  v.  Jones,  1 
Black,  209,  227  (17:117);  McCool 
y.  Smith.  1  Black.  459,  471  (17: 
218) ;  (Soodtltle  y.  Herbert,  4  T.  R. 
680;  Wood  v.  Morton,  11  111.  547; 
Pitkin  v.  Yard.  13  111.  250;  Benney 
v.  Canal  Co.,  8  Pet  218. 

»3Ba«nell  v.  Broderick,  13  Pet 
436  (10:235);  Hickey  y.  Stewart 
3  How.  750.  771  (11:814);  Robin- 


son y.  Campbell,  3  Wheat.  207  (4: 
372) ;  Johnson  y.  Christian,  128  U. 
S.  374,  382  (32:412);  Foster  y. 
Mora,  98  U.  S.  425,  428  (25:191); 
Green  y.  Mezes,  24  How.  268,  278 
(16:661);  Watkins  y.  Holman,  16 
Pet  25,  64  (10:873);  Singleton  y. 
Touchard,  1  Black,  342,  345  (17: 
50);  Jones  y.  McMaster,  20  How. 
210  (15:805);  Schofield  y.  Rhodes. 
22  C.  C.  A.  95,  97;  Dayis  y.  Dayis. 
18  C.  C.  A.  438,  440;  Mezes  y. 
Greer,  McAll.  405,  Fed.  Cas.  9.520; 
Tutwller  y.  Munford,  73  Ala.  311; 
Lerma  y.  Steyenson,  43  Fed.  R. 
359;  Sanders  y.  McDonald,  63 
Ned.  508;  Bank  y.  Crine,  33  Fed. 
R.  811;  Seymour  y.  Lumber  Co., 
58  Fed.  R.  962;  Bouldin  y.  Phelps, 
30  Fed.  R.  561;  Monti  jo  y.  Owen, 
14  Blatchf.  325.  Fed.  Cas.  9,722. 
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§  877.  Same— Title-bond  and  purchase  money  paid. — The  de- 
fendant in  an  action  of  ejectment  cannot  defend  his  possession 
by  showing  that  the  plaintiff  has  executed  and  delivered  to  him 
a  title-bond  for  the  conveyance  of  the  land,  and  the  considera- 
tion has  been  paid;  in  such  a  case,  the  defendant's  title  is  equit- 
able only,  and  although  his  equity  is  complete,  and  a  court 
of  equity  would  compel  the  conveyance  of  the  legal  estate,  yet 
he  cannot  make  such  title  available  in  a  court  of  law.  There 
is  no  reason  why  a  court  of  law  should  give  effect  to  such  a 
right,  that  would  not  equally  apply  to  any  other  equitable 
right" 

§  878.  Same— Defendant  not  allowed  to  prove  that  patent 
was  issued  through  mistake— Bagnell  v.  Broderick. — ^In  this 
case,  which  was  an  action  of  ejectment,  the  plaintiff  deraigned 
title  through  a  patent  issued  by  the  United  States  to  one  of  his 
predecessors  in  title,  and  a  regular  succession  of  conveyances 
to  himself,  and  the  defendant  introduced  evidence  tending  to 
show  that  the  patent  was  issued  through  mistake,  and  that  he 
held  a  perfect  equitable  title;  and  upon  writ  of  error  to  the 
supreme  court  it  was  held  that  the  defendant  could  assert  his 
equitable  title  only  by  a  biU  in  equity,  filed  on  the  equity  side 
of  the  court,  and  that  such  title  could  not  be  interposed  as  a 
defense  to  the  action  of  ejectment.** 

§  879.  Same — ^Defendant  not  allowed  to  prove  elder  patent 
was  founded  on  junior  entry— Robinson  v.  Oampbell. — This 
was  an,  action  of  ejectment  in  which  both  parties  claimed  title 
under  patents  issued  by  the  state  of  Virginia,  the  land  in  con- 
troversy having  fallen  in  the  state  of  Tennessee  upon  the  set- 
tlement of  the  disputed  boundary  between  those  two  states. 
The  defendant  offered  to  prove  that  plaintiff's  elder  patent 
was  founded  on  a  junior  entry,  and  his  own  junior  patent  was 
founded  on  an  elder  entry,  which,  under  the  laws  of  Tennes- 
see, where  the  case  was  tried,  vested  a  superior  legal  title  in  the 
defendant.  This  evidence  was  excluded  by  the  trial  court,  and 
judgment  rendered  for  the  plaintiff;  and  on  writ  of  error  the 
supreme  court  affirmed  the  judgment,  holding  that  the  validity 
and  effect  of  the  titles  of  the  respective  parties  should  be  deter- 
mined by  the  laws  of  Virginia,  by  whose  authority  they  were 

o*Watklns  v.  Holman,  16  Pet  w  Bagnen  v.  Broderick,  13  Pet. 
25,  64   (10:873).  436    (10:235). 
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granted,  and  that,  by  the  laws  of  that  state,  the  defendant's 
title,  if  any,  was  equitable,  and  proper  for  the  cognizance  of  a 
court  of  equity  only,  and  not  admissible  in  an  action  at  law.*" 

§  880.  Same — ^Defendant  not  allowed  to  show  fraudulent 
survey. — ^In  a  legal  action,  in  the  circuit  court  of  the  United 
States,  for  the  possession  of  land  granted,  located,  and  sur- 
veyed by  an  antecedent  government,  the  defendant  will  not  be 
allowed  to  show  in  defense  that,  by  the  fraudulent  procurement 
of  the  grantee,  the  survey  was  made  to  embrace  a  large  area  of 
land  not  authorized  by  law;  and  where,  in  an  action  of  tres- 
pass to  try  title  in  the  state  of  Texas,  the  plaintiff  established  a 
legal  title  by  virtue  of  a  grant  emanating  from  the  government 
of  the  Republic  of  Mexico,  and  a  location  and  survey  there- 
under, while  the  state  of  Texas  was  a  part  of  that  republic,  the 
defendant  was  not  permitted  in  defense  of  that  action  to  go  be- 
hind the  location  and  survey  and  attack  them  for  fraud  and 
show  that  they  embraced  an  area  of  land  which,  according  to  the 
law  under  which  they  were  made,  they  should  not  have  em- 
braced. It  was  held  that  if  the  location  and  survey  were  void- 
able for  irregularity  or  any  other  cause,  the  question  was  not 
one  for  a  court  of  law  in  an  action  to  recover  possession,  but 
one  for  a  court  of  equity  upon  a  bill  brought  to  reform,  and  to 
correct  error  or  mistake.®^ 

§  881.  Equitable  estoppel  may  be  set  up  at  law  as  a  defense 
to  an  action  of  ejectment. — The  action  of  ejectment  involves 
both  the  right  of  possession  and  the  right  of  property.  It  is  a 
possessory  action,  and  the  plaintiff,  to  entitle  himself  to  recover, 
must  have  the  right  of  possession,  and  whatever  takes  away  that 
right  will  deprive  him  of  the  remedy  by  ejectment;  and  where 
the  conduct  of  the  plaintiff  toward  the  defendant  in  regard  to 
the  property  in  controversy  has  been  such  that  he  is  not  entitled 
in  equity  and  good  conscience  to  disturb  the  possession  of  the 
defendant,  the  latter  may  rely  upon  an  equitable  estoppel  to 
defeat  recovery  in  the  action  of  ejectment,  without  going  into 
equity  to  set  up  that  defense.  The  defense  may  be  proved  under 
a  plea  of  not  guilty.** 

99  Robinson     v.      Campbell,     "S  »» Dlckerson  -v.  Colgrave.  100  U. 

Wheat.  207    (4:372).  S.  578    (25:618);    Kirk  v.  Hamil- 

»7  Jones  V.   McMaster,   20  How.  ton,  102  U.  S.  68,  79  (26:79);  Al- 

8,  22  (15:805).  len  v.   SeawaU,   70   Fed.   R.   564; 
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§  882.  Whatever  tolls  plaintiff's  right  of  entry  will  defeat 
the  action  of  ejectment. — ^As  the  action  of  ejectment  involves 
both  (1)  the  title  to  the  property,  and  (2)  the  right  of  entry 
and  possession,  it,  therefore,  follows,  that  if  the  defendant  can 
show  that  the  plaintiff's  right  of  entry  has  been  tolled  or  taken 
away,  that  will  be  a  sufficient  defense  to  the  action,  and  will 
defeat  the  plaintiff's  recovery .°* 

§  883.  Cross  bill  in  equity  not  maintainable  to  recover  land 
on  a  legal  title. — A  defendant  to  a  bill  in  equity,  filed  against 
him  to  cancel  his  claim  to  land  as  a  cloud  upon  the  title  of  the 
plaintiff  who  is  in  possesision,  cannot  maintain  a  cross  bill  to 
recover  the  land,  with  rents  and  profits,  upon  a  legal  title ;  and 
this  is  true,  although  such  suit  has  been  removed  into  the  fed- 
eral court  from  a  state  court  where  such  a  blending  of  legal 
and  equitable  causes  of  action  in  one  suit  is  permissible.  In 
such  a  case,  the  defendant's  cross  bill  is  purely  a  legal  action, 
and  he  cannot  blend  it  with  plaintiff's  equitable  action,  but 
must  proceed  at  law.^®* 

Cincinnati  v.    White,    6  Pet.    431  431    (8:452);    Dickerson    y.    Col- 

(8:452);    Cleveland   y.    Cleveland  grave,  100  U.  S.  578,  584  (25:618); 

Ry.  Co.,  93  Fed.  R.  123.  Kirk  v.   Hamilton,   102  U.  S.  68, 

M  Atkyns  v.  Horde,  1  Burr,  119;  79   (26:99). 

Hunter  v.  Trustees  Sandy  Hill,  6  looHurt  v.    Hollingsworth,    100 

Hill,  411;  Olive  v.  Adams,  50  Ala.  U.  S.  100  (25:569). 
374;    Cincinnati  v.  White,  6  Pet 
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§  884.  The  primary  object  of  this 
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885.  The  object  of  this  chapter 

is  to  define  suits  at  com- 
mon law. 

886.  Same — ^A  knowledge  of  the 

scheme  of  the  govern- 
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tion and  procedure. 
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lished  in  the  preylous 
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between  law  and  equity. 
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common  law. 
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S  896.  Actions  at  law  are  local  or 
.  transitory. 

897.  Same  —  Distinction      pre- 

served    in     the    federal 
courts.  ^ 

898.  Parties  to  actions  at  law. 

899.  Same— Parties    to    actfons 

on  contracts. 

900.  Same — Parties    to    actions 

ex  delicto, 

901.  The  common-law  action  of 

account. 

902.  Same — Concurrent  jurisdic- 

tion in  equity. 

903.  Annuity. 

904.  Assumpsit' 

905.  Same — The  great  common- 

law  action. 

906.  Covenant 

907.  Debt 

908.  Detinue. 

909.  Same — Peculiar   nature   of 

the  action. 
910.|  Trespass  vi  et  armia. 

911.  Trespass  on  the  case. 

912.  Same— Defined  by  Tldd. 

913.  Same — ^Action  under    Liord 

Campbell's  Act 

914.  Trover. 

915.  Replevin. 

.  916.  Ejectment 

917.  Action  for  mesne  profits. 

918.  Scire  facias. 
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courts  to  issue. 

920.  Proceedings     to     condemn 

property  for  public  use. 


§  884.  The  primary  object  of  this  Work.— The  primary  ob- 
ject of  this  work,  the  purpose  which  has  been  kept  constantly  ia 
mind  by  the  author  in  all  that  he  has  written,  and  which  will 
40 
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be  so  kept  in  mind  by  him  in  all  that  shall  be  written  to  the 
end,  is:  (1)  To  develop  and  exhibit  the  jurisdiction  of  the 
courts  of  the  United  States  in  suits  at  common  law,  (2)  to  state 
the  federal  procedure  in  such  suits  in  the  court  of  original  juris- 
diction, and  to  point  out  the  method  of  transferring  a  case  at 
law  to  the  appellate  courts  by  writ  of  error,  and  (3)  to  differen- 
tiate the  jurisdiction  and  procedure  of  suits  at  common  law 
an  the  federal  courts  from  the  jurisdiction  and  procedure  in 
*{?aits  in  equity  in  those  courts  both  in  the  court  of  original 
jurisdiction  and  in  the  appellate  courts  upon  appeal.  For  rea- 
:sons  stated  in  a  subsequent  section,  it  has  been  found  impossible 
to  execute  the  purposes  of  the  work  in  a  detached  manner,  and 
without  the  more  general  discussion  which  has  preceded  this 
^chapter. 

§  886.  The  object  of  this  chapter  is  to  define  suits  at  common 
law. — ^Pursuing  the  object  stated  in  the  section  next  preceding, 
the  purpose  of  this  chapter  is  to  define  suits  at  common  law, 
and  to  furnish  rules  and  criteria  (or  a  standard  of  judging), 
for  distinguishing  those  suits  from  suits  in  equity;  this  is  ren- 
dered necessary  in  a  treatise  on  federal  procedure  at  law,  by 
reason  of  the  fact  that  the  statutory  procedure  of  the  states,  by 
effectuating  a  union  of  legal  and  equitable  remedies  in  the  state 
courts,  has  had  a  strong  tendency  to  extinguish  from  the  minds 
of  the  legal  profession  the  perception  of  the  distinction  between 
those  two  great  systems  of  judicial  remedies,  often  resulting 
in  great  confusion  and  inconvenience,  and  greatly  encumbering 
the  administration  of  justice,  in  the  federal  courts.^ 

But  suits  at  common  law  cannot  be  adequately  defined  by  the 
announcement  of  general  definitions,  rules  and  principles;  that 
can  be  done  only  by  differentiation.  Those  actions  must  be  enu- 
merated and  described,  and  their  differential  propertied  and 


1  Bennett  v.  Butterworth,  11  How. 
669  (11:859);  Scott  v.  Armstrong, 
146  U.  S.  499-513  (36:1059); 
Thompson  v.  R.  Oo.,  6  WaU.  134 
(18:965) ;  Scott  v.  Neely,  140  U.  S. 
106  (35:358);  Gates  y.  AUen,  149 
XJ.  S.  451-465  (37:804);  White- 
liead  y.  Shattuck,  138  U.  S.  146-156 
•(34:873);  Lindsay  y.  Bank.  156 
U.  S.  485-489  (39:505);  Grand 
iChute  V.  Winegar,  15  Wall.  373- 


377  (21:174);  Phoenix  Life  Ins. 
Co.  V.  Bailey,  13  Wall.  616-623 
(20:50);  Cable  y.  United  SUtes 
Life  Ins.  Co.,  191  U.  S.  288-310 
(48:188);  Dewees  y.  Reinhard, 
165  U.  S.  386-394  (41:757);  Hipp 
y.  Babin,  19  How.  271-279  (15: 
633);  Fussell  v.  Gregg,  113  U.  S. 
550-565  (28:993);  Gait  v.  Gallo- 
way,  4  Pet  332  (7:876);  Fenn  v. 
Holme,  21  How.  481-488  (16:198). 
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characteristics  developed  in  orderly  detail;  the  specific  differ- 
ences which  mark  them  and  distinguish  them  from  suits  in 
equity  must  be  formally  stated  and  exposed  to  the  view.  It  is 
only  in  this  way  that  the  differential  can  be  obtained,  and  a 
standard  of  judgment  established  which  will  be  a  safe  guide  in 
all  cases.  An  accurate  knowledge  of  all  the  common  law  forms 
of  action,  and  the  rules  and  principles  of  law  upon  which  they 
are  bottomed,  is  absolutely  essential  to  a  recognition  and  pre- 
servation of  that  distinction  between  remedies  at  law  and  in 
equity  which  is  established  by  the  federal  constitution.^ 

§  886.  Same — ^A  knowledge  of  the  scheme  of  government 
essential  to  an  understanding  of  jurisdiction  and  procedure. — 
The  jurisdiction,  both  original  and  appellate,  of  the  several 
courts  of  the  federal  judicial  system,  and  the  nature  and  char- 
acter of  the  judicial  remedies  and  procedure  established  and 
pursued  in  them,  arise  out  of  and  are  limited  by  the  nature  of 
the  dual  system  of  government  established  by  the  federal  con- 
stitution, the  relations  subsisting  between  the  federal  and  state 
governments,  the  constitutional  powers  of  each,  respectively, 
and  the  limitations  imposed  upon  each  of  them  by  the  funda- 
mental law;  and,  for  this  reason,  a  comprehensive  knowledge 
of  the  entire  scheme  of  government  is  absolutely  essential  to 
an  accurate  knowledge  and  full  comprehension  of  federal  juris- 
diction and  procedure  in  all  their  branches  and  details.  The 
judicial  power  vested  in  the  general  government  was  intended 
to  operate  not  only  in  the  administration  of  justice  between  pri- 
vate individuals ;  but,  while  that  is  one  of  its  great  objects,  and 
not  to  be  underestimated  in  importance,  it  was  also  intended  to 
operate  as  an  agency  for  the  execution  of  the  powers  vested  in 
that  government,  and  to  restrain  the  states  within  constitutional 
limits.  Such  an  agency  was  absolutely  necessary  to  maintain 
and  perpetuate  the  complex  polity  established  by  the  constitu- 
tion.^    Not  only  the  judicial  power  itself,  but  also  the  judicial 


2  Boyle  V.  Zacharie,  6  Pet.  648 
(8:532);  Robinson  v.  Campbell,  3 
Wheat,  207  (4:372);  Scott  v.  Nee- 
ly,  140  U.  S.  106  (35:358). 

sM'Culloch  y.  Maryland,  4 
Wheat.  316-437  (4:679);  Dart- 
mouth College  V.  Woodward,  4 
Wheat.   518-715    (4:629);    Cohens 


V.  Virginia,  6  Wheat.  264-448  (5: 
527) ;  Brown  v.  Maryland,  12 
Wheat.  419  (6:678);  Gibbons  v. 
Ogden,  9  Wheat.  1-240  (6:23); 
Ableman  v.  Booth,  21  How.  506- 
526  (16:169);  Tarble's  Case.  13 
Wall.  403  (20:599);  Re  Debs.  158 
XT.   S.    564    (39:1092);     Northern 
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remedies  and  procedure  arise  out  of  and  are  limited  by  the  con- 
stitution.* For  these  reasons,  the  attempt  to  state  the  jurisdic- 
tion and  procedure  of  the  federal  courts  in  suits  at  common  law 
has  been  preceded  by  a  statement  of  the  nature  of  the  govern- 
ment, the  creation  and  organization  of  the  federal  judiciary, 
and  the  jurisdiction  of  the  several  courts  of  the  system,  as  a 
basis  for  the  further  prosecution  of  the  primary  objects  and  pur- 
poses in  view.  That  discussion  is  intended  by  the  author  as  an 
aid  to  federal  court  practitioners  in  ascertaining  the  rights  and 
liabilities  of  their  clients  under  the  constitution  and  laws  of 
the  United  States,  and  in  determining  questions  of  the  extent 
of  the  federal  judicial  power,  jurisdiction  and  procedure;  and 
with  that  purpose  in  view  the  adjudicated  cases  are  numerously 
cited. 


Securitiee  Co.  y.  United  States,  193 
U.  S.  197-406  (48:679);  Fletcher 
v.  Peck,  6  Cranch,  87  (3:162);  Os- 
born  ▼.  Bank,  9  Wheat,  738  (6: 
204);  Slaughter  House  Cases,  16 
Wall.  36-130  (21:395);  Polndexter 
V.  Oreenhow,  114  U.  S.  270-306 
(29:185);  Martin  v.  Hunter,  1 
Wheat  304-382  (4:97). 

4U.  S.  Const  art.  Ill,  sec.  2,  els. 
1,  2,  3;  Arts.  IV,  V,  VI,  and  VII 
of  Amendt  of  the  U.  S.  0>nst; 
Ins.  Co.  y.  356  Bales  Cotton,  1  Pet 

511  (7:242);  Bennett  v.  Butter- 
worth,  11  How.  669  (13:589); 
Scott  y.  Armstrong,  149  U.  S.  499- 

512  (36:1059);  Robinson  v.  Camp- 
bell, 3  Wheat  307  (4:372);  Boyle 
y.  Zacharie,  6  Pet  648  (8:532); 
Thompson  y.  R.  CJo.,  6  Wall.  134- 
139  (18:765) ;  Bz  parte  Sawyer,  124 
U.  S.  200-225  (31:402);  Gates  y. 
AUen,  149  U.  S.  451-465  (37:804); 
Lindsay  y.  Bank,  156  U.  S.  485- 
493  (39:505);  Bagnell  y.  Bro- 
derlck.  13  Pet  436  (10:235);  Fos- 
ter y.  Mora,  98  U.  S.  425-428  (25: 
191) :  Highland  Boy  Gold  Min.  0>. 
y.  Strickley,  54  C.  C.  A.  186;  S^ho- 
field  y.  Rhodes,  22  C.  C.  A.  95-97; 
Dayis  y.  Dayis,  18  C.  C.  A.  438- 
440;  Scott  y.  Neely,  140  U.  S.  106 


(35:358);  Drayo  y.  Fabel,  132  U. 
S.  487-490  (33:421);  Hipp  y.  Rab- 
in. 19  How.  271-278  (15:633); 
Lewis  y.  0)cks,  23  Wall.  466-470 
(23:70);  KlUian  y.  Ebblnghaus, 
110  U.  S.  568-573  (28:246);  Buz- 
ard  y.  Houston,  119  U.  S.  347-355 
(30:451);  Whitehead  y.  Shattuck, 
138  U.  S.  146-156  (34:873);  Ins. 
Co.  y.  Bailey,  13  Wall.  616-621 
(20:501);  Grand  Cliute  y.  Wine- 
gar.  15  Wall.  373-375  (21:174); 
Gordon  y.  Jackson,  72  Fed.  R.  88; 
(lombert  y.  Lyon,  80  Fed.  R.  305; 
Erskin  y.  Forest  Oil  Co.,  80  Fed. 
R.  586;  Blythe  y.  Hinkley.  84  Fed. 
R.  256;  Dayidson  y.  Calkins,  92 
Fed.  R.  232;  Johnson  y.  Christian, 
128  U.  S.  374-382  (32:412);  Green 
y.  Mezes,  24  How.  268-278  (16: 
661);  Jones  y.  McMaster,  20  How. 
210  (15:805);  Singleton  y.  Touch- 
ard.  1  Black,  342-345  (17:50); 
Burnes  y.  Scott,  117  U.  S.  882- 
891  (29:991);  Dewees  y.  Rein- 
hard,  165  U.  S.  386-394  (41:757); 
Fenn  y.  Holme,  21  How.  481-488 
(16:198);  French  y.  Edwards,  21 
Wall.  147-151  (22:534);  Lincoln 
V.  French,  105  U.  S.  614-618  (26: 
1189);  Hurt  y.  Holllngsworth,. 
100   U.   S.   100-104    (25:609). 
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§  887.  Same — ^Principles  established  in  the  previous  discus- 
sion— Three  classes  of  dtses — ^Distinction  between  law  and 
equity. — ^In  the  previous  discussion,  the  following  principles, 
among  others,  have  been  established,  which  are  relevant  to  the 
subject  of  this  chapter,  namely : 

1.  The  judicial  power  of  the  United  States  extends  to  three 
great  classes  of  cases,  namely:  (1)  Suits  at  common  law,  (2)  suits 
in  equity,  and  (3)  suits  in  admiralty;  and  the  jurisdiction  is 
exercised  in  each  class  of  cases  by  means  of  and  in  accordance 
with  a  separate  and  distinct  system  of  judicial  remedies  and 
procedure. 

2.  The  jurisdiction  of  the  federal  courts  in  suits  in  admiralty 
is  exclusive  of  the  state  courts;  and  the  test  of  jurisdiction  in 
admiralty  is  not  the  ebb  and  flow  of  the  tide,  but  navigability 
in  fact,  wherever  any  stream,  canal  or  body  of  water  is,  in  itself, 
or  by  its  connections,  a  highway  of  commerce  between  two  or 
more  states,  or  between  a  state  and  a  foreign  nation;  and  the 
extent  of  the  judicial  power  over  admiralty  causes  is  a  judicial 
question,  to  be  determined  in  the  last  resort  by  the  federal  su- 
preme court. 

3.  The  state  courts  and  the  federal  circuit  courts  are  vested 
with  original  concurrent  jurisdiction  in  large  classes  of  suits 
both  at  common  law  and  in  equity,  in  the  exercise  of  which 
they  administer  both  state  and  federal  laws,  and  enforce  private 
rights  arising  under  both,  without  regard  to  their  origin. 

4.  The  federal  constitution,  itself,  establishes  the  distinction 
between  common  law  and  equity  jurisprudence,  and  the  distinc- 
tion between  suits  at  common  law  and  suits  in  equity,  and  the 
distinction  between  the  common  law  and  equity  jurisdiction 
of  the  federal  courts,  and  the  distinction  between  common  law 
and  equitable  remedies  and  procedure,  as  they  were  distin- 
guished and  defined  in  England  at  the  time  this  government 
was  established,  and  imposes  the  requirement  that,  in  the  fed- 
eral courts,  legal  and  equitable  remedies  shall  be  separately 
pursued,  and  shall  not  be  amalgamated  or  blended  into  one  sys- 
tem of  remedies;  and,  this  being  true,  congress  has  no  power  to 
abolish  the  distinction  between  law  and  equity  and  legal  and 
equitable  remedies,  nor  to  blend  them  into  one  system. 

5.  The  distinction  between  causes  of  actions  at  law  and  suits 
in  equity  is  one  of  substance  and  not  of  form  merely,  resting 
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in  the  nature  of  the  transactions  out  of  which  they  arise,  and 
the  principles  of  law  and  jurisprudence  which  define  and  reg- 
ulate the  nature  and  character  of  relief  to  which  the  injured 
party  may  be  entitled;  and  the  distinction  between  legal  and 
equitable  remedies  and  the  requirement  that  they  shall  be  sep- 
arately pursued,  are  also  matters  of  substance,  as  well  as  of  form, 
for  the  reason  that,  under  the  federal  constitution,  the  parties 
in  an  action  at  law  are  entitled  to  a  trial  of  all  issues  of  fact  by 
a  jury,  while  in  a  suit  in  equity  they  have  no  such  right,  and 
no  suit  in  equity  can  be  maintaind  when  there  is  a  plain,  ade- 
quate and  complete  remedy  at  law,  nor  can  an  action  at  law  be 
maintained  in  equity,  nor  is  an  equitable  cause  of  action  or  de- 
fense available  at  law. 

6.  The  federal  adoption  of  state  procedure  in  actions  at  law 
was  not  an  abandonment,  nor  even  a  modification,  of  the  federal 
rule  by  which  the  distinction  between  law  and  equity  had  been 
theretofore  maintained,  and  requiring  legal  and  equitable  reme- 
dies to  be  separately  pursued ;  the  rule  has  its  foundation  in  the 
constitution,  and,  therefore,  it  is  not  within  the  competency  of 
congress  to  change  it,  either  directly  or  by  indirection.* 

§  888.  A  summary  of  the  common  law  jurisdiction  of  the  cir- 
cuit courts,  concurrent  with  the  courts  of  the  several  states. — 
The  circuit  courts  of  the  United  States  have  original  jurisdic- 
tion, concurrent  with  the  courts  of  the  several  states,  of  all  suits 
of  a  civil  nature  at  common  law,  (1)  arising  under  the  consti- 
tution or  laws  or  treaties  of  the  United  States,  where  the  matter 
in  dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or 
value  of  two  thousand  dollars,  without  regard  to  the  citizen- 
ship of  the  parties,  (2)  in  which  the  United  States  are  plaint- 
iffs, without  regard  to  the  sum  or  value  in  dispute,  (3)  in  which 
there  is  a  controversy  between  citizens  of  diflferent  states,  where 
the  matter  in  dispute  exceeds,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  two  thousand  dollars,  (4)  between  citizens 
of  the  same  state,  claiming  lands  under  grants  of  different  states, 
where  the  matter  in  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  two  thousand  dollars,  and  (5)  in  which 
there  shall  be  a  controversy  between  citizens  of  a  state  and  for 
eign  states,  citizens  or  subjects,  where  the  matter  in  dispute  ex- 

»  Ante  chapters,  XIII,  XIV,  XV,  XVI,  XVII. 
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ceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of  two 
thousand  dollars.* 

§  889.  A  summary  of  the  common  law  jurisdiction  of  the  cir- 
cuit courts  under  special  statutes. — The  circuit  courts  of  the 
United  States  have  original  jurisdiction  of  all  suits  at  common 
law  (1)  where  the  United  States,  or  any  oflScer  thereof  suing  un- 
der the  authority  of  any  act  of  congress,  are  plaintiffs,  without 
regard  to  the  amount  in  controversy;'  (2)  arising  under  the 
laws  providing  for  revenue  from  imports  or  tonnage,  except  civil 
causes  of  admiralty  and  suits  for  penalties  and  forfeitures;* 
arising  under  laws  providing  for  internal  revenue ;  •  arising  un- 
der the  postal  laws ;  ^*  to  recover  penalties  for  violation  of  laws 
I'egulating  the  carriage  of  passengers  in  merchant  vessels ;  ^^  to 
condemn  property  used  in  aid  of  insurrection ; "  arising  under 
laws  relating  to  the  slave  trade ;  *•  by  assignees  of  debentures ;  ** 
arising  under  the  patent  laws ;  *•  arising  under  the  copyright 
laws ;  ^*  by  the  United  States  or  federal  oflScers  against  national 
banking  associations ;  ^'  to  recover  damages  for  injuries  done  to 
persons  or  property  under  the  revenue  laws ;  ^^  to  enforce  the 
rights  of  citizens  to  vote ;  ^*  to  redress  deprivation  of  rights  se- 
cured by  the  constitution  and  laws  of  the  TJnited  States ;  *®  for 
injuries  resulting  from  conspiracies  in  violation  of  the  civil 
rights  act ;  *^  by  and  against  trustees  in  bankruptcy ;  **  to  con- 
demn private  property  for  public  use  by  the  federal  govem- 


«Ante  sees.  668-736,  where  the 
above  grounds  of  Jurisdiction  are 
discussed  and  the  authorities 
cited. 

•  Ante  sees.  737-739,  where  the 
ground  of  Jurisdiction  is  dis^ 
cussed  and  authorities  cited. 

a  Ante  sees.  740-741,  and  au- 
thorities cited. 

»Ante  sees.  740-741,  and  au- 
thorities cited. 

10  Ante  sees.  743-744,  and  au- 
thorities cited. 

11  Ante  sec.  746,  and  authori- 
ties  cited. 

12  Ante  sec.  747,  discussed  and 
authorities  cited. 


19  Ante   sec.    748,   and 
ties   cited. 

14  Ante    sec.    749,   and 
ties  cited. 

"Ante  sees.  750-756, 
and  authorities  cited. 

i«Ante  sees.  757-759, 
and  authorities  cited. 

17  Ante    sec.    760,   and 
ties  cited. 

18  Ante   sec.    762,   and 
ties   cited. 

19  Ante   sec.    763,   and 
ties  cited. 

20  Ante   sec.    764,    and 
ties  cited. 

21  Ante  sees.  766-7. 

22  Ante  sec.  767. 
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ment;*^  against  the  government  under  the  *' Tucker  Act;""* 
under  laws  prohibiting  importation  of  foreigners  under  contract 
to  labor ;  *"  to  recover  possession  of  the  public  lands  held  in  vio- 
lation of  law;**  seizure  and  destruction  of  obscene  books,  pic- 
tures and  other  articles  imported  in  violation  of  law ;  *^  to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and  monop- 
olies ;  **  under  the  act  to  regulate  commerce ;  *•  and  to  naturalize 
aliens  as  citizens  of  the  United  States.'" 

§  890.  Standard  or  rule  for  the  classification  of  suits  as  be- 
ing at  law  or  in  equity. — ^Whether  a  Suit  is  one  at  common  law 
or  in  equity  must  be  determined  by  the  laws  of  England  classi- 
fying such  suits  and  defining  the  distinctions  between  them,  as 
those  laws  existed  at  the  time  of  the  adoption  of  the  federal  con- 
stitution, and  the  submission  and  adoptio'n  of  the  seventh  amend- 
ment. The  remedies  in  the  courts  of  the  United  States  are  at 
common  law  or  in  equity,  not  according  to  the  laws  of  the  state, 
but  according  to  the  principles  of  conmion  law  and  equity,  as 
distinguished  and  defined  in  Englimd  from  which  we  derived 
our  knowledge  of  those  principles.  The  distinction  between  the 
two  classes  of  cases,  and  the  two  systems  of  remedies,  was  pres- 
ent in  the  minds  of  the  f  ramers  of  the  constitution  and  the  sev- 
enth amendment,  and  they  intended  to  adopt  the  classification 
and  the  rules  and  principles  defining  the  distinction  between  the 
two  classes,  as  they  existed  in  the  laws  of  England.  Those  rules 
and  principles  are  elastic  and  comprehensive,  and,  for  the  pur- 
poses of  classification  of  suits  and  the  defining  of  the  distinc- 
tions between  them  and  the  remedies  to  be  pursued  in  their  pros- 
ecution, embrace  not.  only  the  rights  and  causes  of  action  rec- 
ognized by  law  at  the  time  of  the  adoption  of  the  constitution, 
but  all  which  have  since  been  or  may  hereafter  be  created  or 
recognized  by  law.  Whenever  and  wherever,  within  the  limits 
of  the  union,  a  new  cause  of  action  arises,  the  principles  of  the 
English  law  are,  by  virtue  of  the  constitutional  provisions,  pres- 
ent and  operative,  for  the  purpose  of  classifying  the  suit  as  at 

»Ante   sec.  768.  s^Ante  sec.   773. 

24  Ante    sec  769,    and   author!-         ssAnte   sec.    774,    and    authori- 
ties cited.  ties  cited. 

2BAnte    sec.  770,   and   authori-         2»Ante  sees.  780-782. 
ties  cited.  so  Ante  sec  782. 

2«Ante    sec.  771,    and    author- 
ities cited. 
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law  or  in  equity,  defining  the  distinction  between  the  two  classes, 
and  indicating  the  judicial  remedies  to  be  pursued  in  the  asser- 
tion of  the  right,  and  this  is  true  although  the  right  to  be  as- 
serted has  been  created  by  state  legislation.*^ 

§  891.  Suits  at  common  law  defined. — ^A  suit  at  common  law 
is  a  suit  based  upon  a  legal  title,  or  legal  right,  or  legal  interest, 
or  legal  estate,  brought  to  assert  and  vindicate  that  title,  right, 
interest  or  estate,  and  to  obtain  some  legal  relief  concerning  it. 
All  actions  which  seek  to  recover  the  possession  of  specific  prop- 
erty, real  or  personal,  with  or  without  damages  for  its  detention, 
and  all  actions  which  seek  to  recover  a  money  judgment  as  a 
debt,  or  as  damages  for  the  breach  of  a  contract  or  for  an  injury 
to  person  or  property,  real  or  personal,. are  suits  at  common  law.** 

§  892.  Same — ^Embraces  aU  suits  to  settle  legal  rights. — The 
words,  ** cases  in  law,"  used  in  the  third  article  of  the  constitu- 
tion, and  the  words  ** suits  at  common  law,"  used  in  the  seventh 
amendment,  which  preserve  the  right  of  trial  by  jury  in  that 
class  of  cases,  embrace  not  merely  suits  which  the  common  law 
recognized  among  its  old  and  settled  forms  of  action,  but  all 
suits  brought  to  ascertain  and  determine  legal  rights  which  are 
not  of  equity  or  admiralty  jurisdiction,  whatever  may  be  their 
peculiar  form,  or  the  origin  or  source  of  the  cause  of  action ;  and 
in  all  such  cases  tried  in  the  circuit  courts  of  the  United  States 
the  parties  have  a  constitutional  right  to  have  all  the  facts  de- 
termined by  a  common-law  jury.** 

§  893.  Important  features  of  trials  at  common  law. — The 
great  and  important  features  of  trials  at  common  law,  and  the 
reason  for  maintaining  the  distinction  between  suits  at  commoi;! 
law  and  suits  in  equity,  in  the  courts  of  the  United  States,  are: 
{1)  In  all  suits  at  common  law  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  parties  have  a  constitutional 
right  to  a  trial  by  jury;  and  (2)  the  constitution  secures  to  the 

SI  Robinson     v.     CampbeU,     3  82  Stephen's    PI.     (Philadelphia 

VHieat.    207     (4:372);     Boyle    v.  Ed.  1824)   3;   1  Chitty,  PI.    (12th 

Zacharle,  6  Pet  648  (8:532);  Ben-  Am.  Ed.)  97;  Scott  v.  Neely,  140 

nett  V.  Butterworth.  11  How.  669  U.  S.  106-117  (35:358). 

(13:589);  Fenny.  Holme,  21  How.  ss Parsons  v.  Bedford,  3  Pet.  433 

487-488  (16:191);  Parsons  v.  Bed-  (7:732);    Parish  v.  Ellis,  16  Pet 

rord.  3  Pet  433  (7:732) ;  Van  Nor-  451-454  (10:1028) ;  Scott  v.  Neely. 

den  V.  Morton,  99   U.   S.   378-382  140  U.  S.  106-117    (35:358). 
<25:463). 
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parties  the  further  right  that  '*no  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law."  •*  At  common  law 
there  was  no  method  for  the  re-examination  of  facts  tried  by  a 
jury,  except  the  granting  of  a  new  trial  by  the  court  where  the 
issue  was  tried,  or  into  which  the  record  was  returnable,  or  the 
awarding  of  a  venire  facias  de  novo,  by  an  appellate  court,  upon 
writ  of  error,  for  some  error  of  law  which  intervened  in  the 
foundation,  pleadings,  proceedings,  judgment  or  execution,  in 
the  trial  court.'*^ 

§  894.  Classification  of  suits  at  common  law. — Civil  actions 
at  common  law  are  either  ex  contractu  or  ex  delicto,  being 
founded  upon  contracts,  .or  for  wrongs  independently  of  con- 
tract ;  they  are  also  divided  into  real,  personal  and  mixed  actions. 

The  common-law  actions  upon  contract  are  Account,  Annuity, 
Assumpsit,  Covenant,  Debt  and  Scire  facias;  and  the  common- 
law  actions  for  wrongs  or  torts  are  Trespass  vi  et  armis,  Trespass 
on  the  case  (called  in  the  books  case),  Trover,  Detinue  and  Re- 
plevin. 

Real  actions  are  those  brought  for  the  specific  recovery  of 
lands,  tenements  or  hereditaments;  personal  actions  are  those 
brought  for  the  specific  recovery  of  goods  and  chattels,  or  for 
debts,  or  damages  for  breach  of  contract,  or  for  wrongs;  mixed 
actions  are  such  as  partake  of  the  nature  of  both  the  other  two 
classes,  and  are  brought  for  the  specific  recovery  of  lands  and 
for  damages  for  injuries  sustained  in  respect  to  it.'* 

§  895.  Same — Classification  of  contracts  at  common  law. — 
The  forms  of  actions  at  common  law  upon  contract,  were  largely 
determined  by  the  character  of  the  contracts  themselves,  and  in 
any  examination  into  the  character  and  nature  of  suits  at  com- 
mon law  in  England,  it  is  important  to  keep  in  mind  the  com- 
mon-law classification  of  contracts.®^  All  contracts  are  divided 
by  the  law  of  England  into  three  classes,  namely:  (1)  Contracts 
by  matter  of  record;  (2)  Contracts  under  seal,  or  by  deed; 
(3)  Contracts  not  under  seal,  or  simple  contracts.'® 

S4yil  art.  of  Amndt.  to  the  U.  S.  Stephen's    PI.     (Philadelphia    ed. 

Const.  1824)   3,  9-23. 

85  Parsons  v.  Bedford,  3  Pet.  433  »?  1  Selwyn's  Nisi  Prlus,  35,  374, 
(7:732);  Stephens.  PI.  (Philadel-  446;  1  Tidd's  Prac.  2;  1  Chltty,  PI. 
phia   ed.    1S24)    114-120.  (12th  Am.  ed.)  115. 

86  1  Tidd's  Prac.  (1807)  1-7;  1  88  Smith  on  Contracts  (4th  Am. 
Chltty,    PI    (12th    Am.    ed.)    97;  ed.)   50-53. 
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A  recognizance  is  a  familiar  instance  of  a  contract  by  matter 
of  record ;  it  is  a  debt  of  record,  entered  into  before  some  court, 
judge  or  magistrate,  having  authority  to  take  the  same,  with 
condition  to  do  some  particular  act;  and  it  was  either  at  com- 
mon law,  or  by  statute,  as  by  statute  merchant  or  statute  staple. 
A  recognizance  at  common  law  is  either  to  the  king,  or  a  subject, 
and  may  be  acknowledged  before  any  one  of  the  judges  out  of 
term,  and  in  any  part  of  England,  and  may  be  entered  on  record, 
as  well  out  of  term  as  in  term;  but  rcognizances  at  common 
law  are  not  perfect  records  till  they  are  enrolled  in  some  court 
of  record.  By  the  custom  of  the  city  of  London,  the  mayor  and 
aldermen,  or  the  mayor  singly,  may  take  recognizances,  for  the 
custom  is  not  only  reasonable  in  itself,  but  has  been  confirmed 
by  act  of  parliament."* 

A  contract  under  seal,  or  a  deed,  as  it  is  called,  i»  a  written 
instrument  sealed  and  delivered,  and  at  common  law  it  was 
presumed  to  have  been  made  upon  a  suflScient  consideration,  good 
or  valuable ;  but  a  party  sued  on  such  a  contract  was  allowed  to 
show  that  it  was  founded  upon  an  illegal  or  immoral  considera- 
tion, or  was  obtained  by  fraud  or  duress.  It  was  not  essential 
at  common  law  that  such  a  contract  should  be  signed,  but  the 
statute  of  frauds  made  signature  essential  to  the  validity  of  cer- 
tain specified  contracts.** 

Simple  contracts,  or  contracts  not  under  seal,  embrace  all  con- 
tracts not  by  record,  or  by  deed,  whether  they  be  written  or 
rest  in  parol.  They  are  called  verbal  contracts,  although  they 
may  be  written.  The  common  law  of  England  made  no  distinc- 
tion between  a  written  contract  not  under  seal,  and  a  contract 
resting  in  parol.*^ 

§  896.  Actions  at  law  are  local  or  transitory. — By  the  com- 
mon law  of  England,  suits  at  common  law  were  either  local  or 
transitory.  When  the  action  could  only  have  arisen  in  a  partic- 
ular county,  it  was  local,  and  the  venue  must  have  been  laid  in 
that  county ;  for  if  laid  elsewhere,  the  defendant  might  have  de- 
murred to  the  declaration,  or  the  plaintiff,  on  the  general  issue,, 
would  have  been  nonsuited  at  the  trial.    All  real  and  mixed  ac- 

8»Tidd'8   Prac.    983-986;    Smith  ed.)   53-76;   Paxton  v.  Popham,  9 

on  Contracts  (4th  Am.  ed.)  50-51;  East,  421;  Mitchell  v.  Reynolds,  1 

Cain   v.   Emery,    2    Bermly,   431;  P.  Wms.  181. 

Page  V.  Mississippi,  25  Miss.  54.  ^i  Smith  on  Contracts  (4th  Am. 

«o  Smith  on  Contracts  (4th  Am.  ed.)  87;  1  Selwyn's  Nisi  Prius,  36. 
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tions,  all  actions  for  the  recovery  of  the  seizin  or  possession  of 
land  OP  other  real  property,  and  all  actions  for  the  recovery  of 
•damages  for  injuries  to  real  property,  such  as  actions  of  eject- 
ment, trespass  quare  clattsiim  f regit,  including  actions  for  mesne 
profits,  and  all  actions  of  trespass  vi  et  armis,  or  actions  of  tres- 
pass on  the  case,  for  injuries,  nuisance  or  waste  to  houses,  lands, 
watercourses,  right  of  common,  ways,  or  other  real  property,  are, 
by  the  common  law,  local  actions.  But  where  the  action  might 
have  arisen  in  any  county,  such  as  actions  upon  contracts,  and 
actions  for  injuries  ex  delicto  to  the  person  or  to  personal  prop- 
erty, it  was  transitory.  ,An  action  upon  a  lease  for  rent  in  ar- 
rears, or  other  breach  of  covenant,  when  founded  upon  privity 
of  contract,  is  transitory,  and  the  venue  may  be  laid  in  any 
county,  at  the  option  of  the  plaintiff;  but  when  the  action  is 
founded  upon  privity  of  estate,  it  is  local,  and  the  venue  must 
be  laid  in  the  county  where  the  estate  lies.**  An  action  of  debt 
for  use  and  occupation,  founded  upon  an  implied  contract,  be- 
ing founded  upon  privity  of  contract  and  not  upon  privity  of 
estate,  is  transitory.*' 

§  897.  Same— Distinction  preserved  in  the  federal  courts. — 
The  distinction  between  local  and  transitory  actions  is  recognized 
in  all  the  federal  legislation  upon  the  subject  as  to  where  suit 
shall  be  brought,  and  has.  been  steadily  maintained  in  the  judi- 
cial decisions.** 

§  898.  Parties  to  actions  at  law. — The  general  rule  is  that 
an  action  at  common  law  should  be  brought  in  the  name  of  the 
party  whose  legal  right  has  been  affected,  against  the  party  who 


"ITldd'a  Prac.  (1807)  368-376;' 
1  Chltty,  PI.  (12th  Am.  ed.)  267- 
273;  Roach  ▼.  Damron,  2  Humph. 
(Tenn.)  425;  Livingston  v.  Story, 
1  Brock.  203,  Fed.  Cas.  8411; 
Watts  V.  Kinney,  6  Hill,  82;  Am- 
erican Union  Tel.  (3o.  v.  Middle- 
ton,  80  N.  Y.  408;  Craig  v.  Lowell, 
88  N.  Y.  263;  Elienwood,  Adm, 
V  Marietta  Chair  Co.,  158  U.  S. 
105-108  (39:913);  McKenna  v. 
Fisk,  1  How.  241-277  (11:117); 
Doulson  V.  Matthews,  4  Term 
(Durnford  &  East)  reports,  503;  1 
Bates,  Fed.  Eq.  Proc.  sees.  69-77. 

48  Corporation     v.     Dawson,     2 
Johns.  Cas.  335-337;   Low  v.  Hal- 


lett,  2  Caines,  Cas.  374;  Egler  v. 
Marsden,  5  Taunt.  25;  King  t. 
Fraser,  6  East,  362-353;  Hen  wood 
y.  Cheeseman,  3  Serg.  ft  Rawle, 
500. 

*4  U.  S.  Rev.  Stat  sees.  738,  739, 
740,  741,  742;  18  U.  S.  Stat,  at  L. 
ch.  137,  sec.  8,  pp.  470-473;  Living- 
ston V.  Jefferson,  1  Brock.  203, 
Fed.  Cas.  No.  8,411;  McKenna  v. 
Fisk,  1  How.  241-279  (11:117); 
Elienwood,  Admr.  v.  Marietta 
Chair  Co.,  158  U.  S.  106-108  (39: 
913);  1  Bates,  Fed.  Eq.  Proc.  sees. 
73-77,  containing  a  full  discussion 
of  this  subject. 
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committed  or  caused  the  injury,  or  by  or  against  his  personal 
representatives;  and,  therefore,  a  correct  knowledge  of  legal 
rights,  and  of  wrongs  remediable  at  law,  will,  in  general,  direct 
by  and  against  whom  actions  should  be  brought." 

§  899.  Same — Parties  to  actions  on  contracts. — ^By  the  rules 
of  the  common  law,  an  action  on  a  contract,  whether  express  or 
implied,  or  whether  by  parol,  or  under  seal,  or  of  record,  must 
be  brought  in  the  name  of  the  party  in  whom  the  legal  interest 
in  such  contract  is  vested.  The  courts  of  law  do  not,  as  a  gen- 
eral rule,  take  notice  of  mere  equitable  rights,  as  contradistin- 
guished from  the  strict  legal  title  and  interest^  so  as  to  invest  the 
equitable  claimant  with  thQ  ability  to  adopt  legal  proceedings  in 
his  own  name;  for  to  do  so  would  be  to  destroy  the  fundamental 
distinction  between  courts  of  law  and  courts  of  equity,  with  re- 
gard to  the  remedy  peculiar  to  each  jurisdiction. 

Actions  upon  contract  should  be  brought  by  the  party  with 
whom  the  contract  was  made,  if  living,  or  by  his  executors  or 
administrators,  if  he  be  dead,  or  by  his  assignees  if  he  be  a  bank- 
rupt ;  and  it  should  be  brought  against  the  party  who  made  the 
contract,  or  if  he  be  dead,  against  his  executors  or  administra- 
tors; but  upon  the  contract  of  a  bankrupt  an  action  at  law  does 
not  lie  against  his  assignees.  Where  there  are  several  parties 
to  a  contract,  the  action  should  be  brought  by  or  against  all  of 
them,  if  living ;  or  if  some  be  dead,  by  or  against  the  survivors. 

When  one  or  mor^  of  several  obligees,  covenantees,  partners  or 
others  having  a  joint  legal  interest  in  the  contract,  dies,  the  ac- 
tion must  be  brought  in  the  name  of  the  survivor,  and  the  ex- 
ecutor or  administrator  of  the  deceased  should  not  be  joined, 
nor  can  he  sue  separately,  though  the  deceased  alone  might  be 
entitled  to  the  beneficial  interest  in  the  contract.*® 

§  900.  Same — Parties  to  actions  ex  delicto. — ^An  action  upon 
tort  must  be  brought  in  the  name  of  the  party  to  whom  the  in- 
jury is  done,  against  the  party  doing  it;  or  in  the  name  of  the 
person  whose  legal  right  has  been  affected,  and  who  was  legally 
interested  in  the  property  at  the  time  the  injury  thereto  was 
committed,  and  against  the  wrong-doer.  In  cases  of  injury  to 
the  person,  it  is  a  rule  of  the  common  law  that,  if  either  the 
party  who  received  or  committed  the  injury,  die,  no  action  can 

« 1  Chltty,  PI.  (12th  Am.  ed.)  1.         *•  1  Chltty,  PI.  (12th  Am.  ed.)  1, 

2,  18.  19;  1  Tidd's  Prac.  (1807)  7. 
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be  maintained  either  by  or  against  the  executor  or  other  personal 
representative ;  and  the  same  rule  applied  to  injuries  to  personal 
property,  where  one  of  the  parties  died  and  the  injury  must  have 
been  in  form  ex  delicto.  Where  several  parties  have  suffered  a 
joint  injury,  they  should  all  join  in  the  same  action ;  and  if  they 
do  not  the  defendant  may  plead  in  abatement,  but  cannot  other- 
wise take  advantage  of  the  objection.  And  as  wrongs  are  of  a 
joint  and  several  nature,  the  plaintiff  may  proceed  against  all 
or  any  of  the  parties  who  committed  them ;  and  it  is  not  a  good 
plea  in  abatement  that  there  are  other  parties  who  engaged  in 
committing  the  wrong,  but  who  are  not  sued  in  the  action. 

I'he  person  in  possession  of  real  property  corporeal,  whether 
lawfully  or  not,*  may  sue  for  an  injury  committed  by  a  stranger, 
or  by  any  person  who  cannot  establish  a  better  title ;  and  in  tres- 
pass to  land,  the  person  actually  in  possession,  though  he  be  only 
a  cestui  qui  trust,  should  be  the  plaintiff  and  not  the  trustee. 
But  it  is  otherwise  in  ejectment  which  is  an  action  to  try  the 
right,  in  which  the  legal  title  will  prevail.*^ 

§  901.  The  common  law  action  of  account. — ^By  the  ancient 
common  law,  amended  by  an  English  statute,**  old  enough  to 
have  been  common  law  in  the  colonies,"  the  common-law  action 
of  account  lies  against  a  guardian  in  socage,  bailiff,  receiver,  the 
executor  and  administrator  of  every  guardian,  bailiff  and  re- 
ceiver, and  also  by  one  joint  tenant  and  tenant  in  common,  his 
executor  and  administrator,  against  the  other,  as  bailiff,  for  re- 
ceiving more  than  comes  to  his  just  share  or  proportion,  and 
against  his  executor  and  administrator,  to  compel  an  account- 
ing of  the  money,  rents,  issues  and  profits  received  by  the  de- 
fendant, his  testator  or  intestate,  and  to  recover  judgment  final 
for  the  balance  found  upon  such  accounting  to  be  due  the  plaint- 
iff; and  in  the  proceedings  in  such  cause,  all  issues  of  fact,  in- 
cluding the  duty  to  account,  are  triable  by  jury.  There  are  two 
judgments  in  the  proceeding,  namely:  (1)  an  interlocutory  judg- 
ment that  the  defendant  do  account,  commonly  called  a  judg- 
ment quod  computet,  based  upon  the  finding  of  the  jury  that  he 
is  liable  to  account  and  that  he  has  not  fully  accounted,  and 

♦Ti  Tidd'8  Practice  (1807)  7,  8;  «  Scott  v.  Lunt,  7  Pet.  596  (8: 

1  Cailtty,  PI.  (12Ui  Am.  ed.)  59-68.      797). 

«s  Statute  4  and  5  Anne,  ch.  16, 
sec.  27. 
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(2)  judgment  final  in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  the  ultimate  balance  found  in  favor  of  the  plaintiff 
upon  the  report  of  the  auditors.  In  order  to  maintain  the  ac- 
tion, there  must  be  privity  in  deed  or  in  law,  for  an  action  of  ac- 
count does  not  lie  against  a  disseizor  or  other  wrongdoer.'® 

§  902. — Same — Concxurrent  jurisdiction  in  equity. — In  all 
cases  in  which  an  action  of  account  would  be  the  proper  remedy 
at  law,  and  in  all  cases  where  a  trustee  is  a  party,  courts  of 
equity  have  concurrent  jurisdiction  with  the  courts  of  law."^ 

§  903.  Annuity. — The  common  law  action  of  annuity  lay  for 
the  recovery  of  an  annuity,  or  yearly  payment  of  a  certain  sum 
of  money,  granted  to  another  in  fee,  for  life  or  years,  charging 
the  person  of  the  grantor  only;  and  the  action  could  have  been 
brought  by  the  grantee,  his  heirs,  or  his  or  their  grantees,  against 
the  grantor  or  his  heirs.  This  action  was,  at  the  beginning  of 
the  nineteenth  century,  obsolete,  having  been  superseded  by  the 
actions  of  debt  and  covenant,  and  it  is  mentioned  here  only  for 
the  purpose  of  illustrating  the  distinction  between  legal  and 
equitable  causes  of  action."' 

§  904.  Assumpsit. — The  common  law  action  of  assumpsit  lies 
for  the  recovery  of  damages  upon  promises,  express  or  implied, 
without  deed ;  that  is  to  say,  the  action  lies  for  the  recovery  of 
damages  for  the  non-performance  or  breach  of  any  simple  con- 
tract, express  or  implied."' 

Assumpsit  is  either  (1)  special,  or  (2)  general.  It  is  special 
where  the  plaintiff  declares  upon  and  specially  states  the  original 
contract  expressly  made  by  the  parties,  and  seeks  to  recover  dam- 
ages for  its  non-performance  or  breach.  It  is  general  where  the 
plaintiff,  having  executed  the  contract  on  his  part,  instead  of 
declaring  on  it  as  originally  made,  declares  upon  the  promise 
raised  or  implied  by  law,  upon  its  execution  by  him,  or  upon  an 
express  promise  made  by  the  defendant  upon  such  executed  con- 

BoSelwyn's   Nisi   Prlus,    1-6;    1         b"!  Tldd's  Prac.  (1807)  1.  2;  1 

Tldd's  Prac.  (1807)  1;  3  Blk.  Com.  Chitty,  PI.  (12th  Am.  ed.)  98-108; 

162;  3  Chitty,  PI.  (12th  Am.  ed.)  1    Selwyn's    Nisi     Prlus,    35;     1 

1297-1299.  Saunders.     PI.     &    Ev.     162-167; 

BiFowle  v.Lawrason,  5  Pet.  495  Stephen's    PI.     (Philadelphia    ed. 

(8:204);  1  Tldd's  Prac.  (1807)   1.  1824)   16,  17;  1  Spence,  Equitable 

52  1   Tldd's   Prac.    (1807)    4;    1  Jurisdiction    Court    of    Chancery, 

Saunders,  PI.  &  Ev.  126-130,  tit.  244-248. 
Annuity. 
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Bideration.**    The  declaration  in  general  assumpsit  is  upon  either: 

(1)  an  indehitatus  assumpsit,  wherein  the  plaintiff  alleges  in 
general  terms  that  the  defendant  being  indebted  to  him  in  a  cer- 
tain specific  sum  for  money  had  and  received  by  the  defendant 
to  plaintiff's  use,  or  money  laid  out  and  expended  by  plaintiff 
for  defendant,  or  work  and  labor  performed  by  plaintiff  for 
defendant,  or  goods,  wares  and  merchandise  sold  and  delivered, 
or  for  the  hire  of  goods,  6t  the  purchase,  assignment,  or  use  of 
lands,  promised  to  pay  that  sum  to  the  plaintiff  on  request;  or 

(2)  upon  an  insimul  compuiassent,  wherein  it  is  alleged  that  the 
defendant  on  a  named  day,  month  and  year,  accounted  with  the 
plaintiff  of  and  concerning  diverse  sums  of  money  before  then 
due  from  the  defendant  to  the  plaintiff,  and  then  in  arrear  and 
unpaid,  and  that  upon  such  accounting,  the  defendant  was  then 
found  to  be  in  arrear  to  plaintiff  in  a  named  sum,  and  that  being 
so  found  in  arrear  and  indebted,  the  defendant  in  consideration 
thereof  then  promised  the  plaintiff  to  pay  him  the  same  on  re- 
quest; or  (3)  upon  a  quantum  meruit ,  wherein  it  is  alleged  that 
in  consideration  that  the  plaintiff,  at  the  request  of  the  defend- 
ant, had  performed  work  and  labor  for  him,  he,  the  defendant, 
promised  plaintiff  to  pay  him  so  much  money  as  he  therefor  rea- 
sonably deserved  to  have,  and  that  therefore  the  plaintiff  de- 
served to  have  a  named  sum  of  money,  whereof  the  defendant 
afterwards  had  notice;  or  (4)  upon  a  quantum  valebat,  wherein 
it  is  alleged,  that  in  consideration  that  the  plaintiff,  at  the  re- 
quest of  the  defendant,  had  sold  and  delivered  certain  goods  to 
the  defendant,  he,  the  defendant,  promised  the  plaintiff  to  pay 
him  so  much  money  as  the  goods  were  reasonably  worth,  and  that 
they  were  reasonably  worth  a  named  sum,  and  that  the  defend- 
ant had  notice  thereof.** 

It  has  long  been  settled,  that  the  counts  upon  quantum  meruit 
and  quantum  valebat  are  wholly  unnecessary,  and  that  under  an 
indebitatus  count  in  assumpsit  and  debt  the  plaintiff  may  re- 
cover, although  there  be  no  evidence  of  a  fixed  price.**    The  in- 

B^Lawes  on  PI.  (1811)  1-37,  38,  Wheat.  237   (6:463);   1  Saunders. 

266;  1  Chitty,  PI.  (12th  Am.  ed.)  PI.  &  Bv.  180. 

288;  Bank  of  Columbia  v.  Patter-  eo  i  Chitty,  PI.   (12th  Am.  ed.) 

son,  7  Cranch.  299  (3:351);  Arnett  341,  342;   Lawes  on  PI.  322,  384, 

V.  Evans,  Walker  R.  (Miss.)  473;  385;   1  Tidd'a  Prac.   (1807). 

Dermott  V.  Jones,  23  How.  220-235  »•!  Chitty,  Pi.   (12th  Am.  ed.) 

(16:442);     Perkins    v.    Hart.    11  342. 
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dcbitiUus  count  in  assumpsit  is  founded  on  an  express  or  implied 
promise  to  pay  money  in  consideration  of  a  precedent  and  exist- 
ing debt ;  and  the  general  rule  is  that  the  consideration  must  haye- 
been  executed,  not  excutory,  and  the  plaintiff  must  have  beett. 
entitled  to  payment  in  money,  not  merely  to  the  delivery  of  a. 
bill  of  exchange  or  of  goods,  unless  the  time  for  payment  of 
such  bill  has  expired.'' 

§  905.  Same — The  great  common  law  action. — The  history  of 
civil  government  has  demonstrated  the  proposition  that  no  state 
or  nation  can  develop  and  establish  a  great  and  enlightened  sys- 
tem of  law  and  jurisprudence,  without  providing  and  maintain- 
ing, concurrently,  an  eflEective  system  of  legal  remedies  for  the 
enforcement  of  the  rights,  duties  and  liabilities  of  persons,  cre- 
ated and  defined  by  the  substantive  law;  if  there  be  no  remedy 
to  enforce  the  right  or  obligation,  the  principle  of  law  giving  the 
right  or  imposing  the  duty  will  wither  and  perish  from  the  sys- 
tem. No  agency  ever  did  more  to  ameliorate  the  conditions  of 
the  English  common  law,  and  to  enrich  and  expand  its  princi- 
ples, than  the  action  of  assumpsit.  Prior  to  the  introduction  of 
this  action,  the  actions  o£  covenant,  debt  and  detinue  were  the 
only  remedies  for  the  enforcement  of  executory  contracts,  and 
they  were  wholly  inapplicable  to  a  vast  number  of  cases  of  un- 
performed contracts,  and  more  particularly  promises  raised  by 
implication  of  law.  The  action  of  assumpsit  has  often  been 
declared  to  be  a  remedy  of  an  equitable  nature;  not  that  it  could 
be  entertained  upon  equitable  titles,  but  that  it  applied  to  a  large 
class  of  cases  in  which  the  party  was  deemed  **in  equity  and 
good  conscience*'  to  have  made  a  promise,  though  such  promise 
was  never  in  fact  actually  made.  The  development  of  the  action 
proceeded  upon  the  principle  that  the  law  intends  **that  every 
man  has  engaged  to  perform  what  his  duty  and  justice  require." 
Its  development  was  a  case  of  ''conscience  encroaching  upon  the 
common  law."  It  was  through  the  medium  of  this  action  that 
the  law-merchant  was  incorporated  into  and  became  a  part  of 
the  common  law,  and  a  comprehensive  and  rational  system  of  law 

e7lChitty,Pl.  (12thAm.  ed.)  340,  Wend.    175;    Mussen   v.    Price,    4 

846,347;  Brooks  v.  Scott,  2  Mumf.  East,  147;  Hasklns  v.  Duperoy,  4 

844;    Snedicor    y.    Leachman,    10  East,  498;   Hall  v.  Helghtmaa,  2: 

Ala.  330;    Hunneman  v.  Grafton,  East,  145;  Cutler  v.  Powell,  6  T. 

10  Metcalf,  454;  Hanna  v.  Milld»  21  R.  320. 
Wend.  90;  Tale  v.  Coddinston,  21 
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on  the  subject  of  bills  of  exchange  and  promissory  notes  was, 
with  some  assistance  of  the  legislature,  developed  and  established 
by  the  judicial  decisions  of  Lord  Mansfield  and  his  colleagues 
and  their  successors ;  and  through  the  same  instrumentality,  and 
under  the  influence  of  the  same  great  judge,  the  law  of.  insur- 
ance was  formed  into  a  system,  and  adapted  to  all  the  exigencies 
of  society.'* 

§  906.  Covenant. — The  action  of  covenant  lies  for  the  recov- 
ery of  damages  for  the  breach  of  a  covenant  or  contract  under 
seal,  whether  such  covenant  be  contained  in  a  deed-poll  or  in- 
denture, or  be  expressed  or  implied  by  law  from  the  terms  of  the 
deed,  or  be  for  the  performance  of  something  in  future,  or  some- 
thing that  has  been  done.*^ 

§  907.  Debt. — ^The  action  of  debt  lies  for  the  recovery  of  a 
debt  eo  nomine  et  in  numero;  and  the  damages  to  be  recovered  in 
it  are  for  the  detention  of  the  debt,  and  are,  in  most  cases,  merely 
nominal.  It  lies  upon  a  simple  contract,  a  specialty,  a  record, 
or  a  statute,  whenever  the  demand  is  for  a  sum  certain,  or  is  ca- 
pable of  being  readily  reduced  to  a  certainty.*® 

§  908.  Detinue. — ^The  action  of  detinue  lies  for  the  recovery 
in  specie  of  goods  and  chattels  and  deeds  and  writings  or  their 
value.  In  order  to  maintain  the  action,  the  plaintiff  must  have 
an  absolute  or  special  property  in  the  articles  sued  for,  and  the 
right  to  the  immediate  possession,  though  it  is  not  necessary  that 
he  should  ever  have  had  the  actual  possession  thereof.  When  the 
action  is  for  several  articles,  the  verdict  of  the  jury  should  as- 
sess the  value  of  each  separately,  and  the  judgment  is  in  the  al- 
ternative that  the  plaintiff  recover  the  goods,  or  the  value  thereof, 
each  article  separately,  if  he  cannot  have  the  goods  themselves, 
and  his  damages  for  the  detention  and  his  full  costs  of  suit. 
Detinue  is  the  only  remedy  by  suit  at  common  law  for  the  recov- 
ery of  a  personal  chattel  in  specie,  unless  in  those  cases  where 
the  party  can  gain  possession  by  replevin.*^ 

BBl  Spence,  Equitable  Jurisdic-  13;    Fletcher  v.  Peck,  6  Cranch, 

tion  of  the  Court  of  Chancery,  235-  87-146  (3:162). 

260.  •oi  Chitty,  PI.   (12th  Am.  ed.) 

5»1   Tidd'8  Prac.    (1807)    2;    1  108-115;  1  Saunders  on  PI.  ft  Bv. 

Chitty,  PI.  (12th  Am.  ed.)  115-120;  896-900;    1   Selwyn's   Nisi   Prius, 

1  Selwyn'8  Nisi  Prius,  375,  376;  1  446-450. 

Saunders.  PI.  ft  Bv.  863-856;  Step-  «il  Chitty,  PI.   (12th  Am.  ed.) 

hen,  PL   (Philadelphia  ed.  1824)  120a-124;  1  Saunders  on  PI.  ft  By. 


§   910  COMMON  LAW  SUITS  IN   CIRCUIT  COURTS.  643 

§  909.  Same— Peculiar  nature  of  the  action.— Mr.  Chitty,  in 
his  work  on  pleading,  in  regard  to  this  action,  says : 

"The  action  of  detinue  is  the  only  remedy  by  suit  at  law  for 
the  recovery  of  a  personal  chattel  in  specie,  except  in  those  in- 
stances where  the  party  can  obtain  possession  by  replevying  the 
same,  and  by  action  of  replevin.  In  trespass,  or  trover,  for  tak- 
ing or  detaining  goods,  or  in  assumpsit  for  not  delivering  them, 
damdges  only  can  be  recovered. 

"This  is  an  action  somewhat  peculiar  in  its  nature,  and  it  may 
be  difficult  to  decide  whether  it  should  be  classed  amongst  forms 
of  action  ex  contractu,  or  should  be  ranked  with  actions  ex  delicto. 
The  right  to  join  detinue  with  debt,  and  to  sue  in  detinue  for  not 
delivering  goods  in  pursuance  of  the  terms  of  a  bailment  to  the 
defendant,  seem  to  afford  ground  for  considering  it  rather  as  an 
action  ex  contractu  than  an  action  of  tort.  On  the  other  hand, 
it  seems  that  detinue  lies  although  the  defendant  wrongfully  be- 
came the  possessor  thereof  in  the  first  instance,  without  relation 
to  any  contract.  And  it  has  recently  been  considered  as  an  ac- 
tion for  tort,  the  gist  of  the  action  not  being  the  breach  of  a  con- 
tract, but  the  wrongful  detainer,  for  which  reason,  although  a 
declaration  in  detinue  has  stated  a  bailment  of  defendant  and  his 
engagement  to  re-deliver  on  request,  and  the  defendant  has 
pleaded  that  the  bailment  was  a  security  for  a  loan,  the  plaintiff 
may,  without  being  guilty  of  a  departure,  reply  that  he  tendered 
the  debt,  and  that  the  defendant  afterwards  wrongfully  withheld 
the  goods."** 

§  910.  Trespass  vi  et  armis. — The  action  of  trespass  vi  et 
armis  lies  to  recover  damages  for  immediate  injuries  committed 
with  force  either  actual  or  implied  upon  the  person  or  property 
of  the  plaintiff,  by  the  defendant.  A  trespass  is  an  injury  com- 
mitted with  violence;  and  this  violence  may  be  either  actual  or 
implied;  and  the  law  will  imply  violence,  though  none  is  actu- 
ally used,  where  the  injury  is  of  a  direct  and  immediate  kind,  and 
committed  on  the  person,  or  tangible  and  corporeal  property  of 
the  plaintiff.  Of  actual  violence,  an  assault  and  battery  is  an 
instance;  of  implied  violence,  a  peaceable,  but  wrongful  entry 
upon  the  plaintiff's  land  is  an  instance.     To  sustain  the  action, 

956-962;    1   Selwyn's  Nisi   Prlua,         «2 1  Chitty,  PI.   (12th  Am.  ed.) 
545-548;  -Stephen    PI.    (Phlladel-      121-122. 
phla  ed.  1824)  13. 
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the  injury  must  be  immediate,  and  not  consequential;  and  an 
injury  may  be  considered  immediate  when  the  act  complained 
of  itself,  and  not  a  mere  consequence  of  that  act,  occasions  the 
injury.** 

§  911.  Trespass  on  the  case. — ^The  action  of  trespass  on  the 
case,  called  **case,*'  lies  to  recover  damages  for  a  consequential 
injury.  Actions  on  the  case  are  founded  on  the  common  law, 
or  upon  statutes,  and  lie  to  recover  damages  for  torts  not  com- 
mitted with  force,  actual  or  implied ;  or  having  been  occasioned 
by  force,  when  the  matter  affected  was  not  tangible,  or  the  in- 
jury was  not  immediate,  but  consequential;  or  where  the  interest 
in  the  property  was  only  in  reversion ;  in  all  which  cases  trespass 
is  not  sustainable.  A  question  frequently  arises  as  to  whether 
the  proper  remedy  is  by  action  of  trespass  vi  et  armis,  or  tres- 
"pasa  on  the  case,  and  the  true  distinction  is  that:  ''If  the  injury 
be  occasioned  by  the  act  of  the  defendant  at  the  time,  or  the  de- 
fendant be  the  immediate  cause  of  the  injury,  trespass  vi  et  armt> 
is  the  proper  remedy;  but  where  the  injury  is  not  direct  and 
immediate  on  the  act,  but  consequential  only,  then  the  remedy  is 
by  action  on  the  case,  sometimes  termed  an  action  on  the  case  for 
consequential  damages."*^ 

§  812.  Same— Defined  by  Tidd.— In  Tidd's  Practice,  the  ac- 
tion of  trespass  on  the  case  is  tersely  defined  as  follows : 

"Actions  on  the  case  are  founded  on  the  common  law,  or  ^ven 
by  act  of  parliament;  and  lie  to  recover  damages  for  consequen- 
tial wrongs  or  torts ;  to  persons  individually  or  relatively ;  or  to 
personal  property,  or  real  property,  or  some  right  or  privilege  in- 
cident  thereto.  These  actions  arise  from  malfeasance,  or  doing 
what  the  defendant  ought  not  to  do ;  or  n(yn feasance,  or  not  doing 
what  he  ought  to  do ;  and  misfeasance,  or  doing  what  he  ought  to 
do,  improperly;  and  are  commonly  for  doing  or  omitting  some- 
thing contrary  to  the  general  obligation  of  law,  the  particular 
rights  or  duties  of  the  parties,  or  some  implied  contract  between 
them.  To  i)ersons  individually,  they  are  for  some  consequential 
hurt  or  damage,  arising  from  public  nuisances,  or  keeping  ma- 

«B1  Chitty.  PI.   (12th  Am.  ed.)  «*1  Chitty,  PI.   (12th  Am.  ed.) 

165a-186;    2  Saunders,  PI.  A  Ev.  131-144;    1    Selwyn's   Nisi   Prlus, 

1082;  2  Selwyn's  Nisi  Prius,  481-  365;   1  Saunders,  PI.  A  Bv.  716- 

515;    Stephen's   PI.    Philadelphia  727;  1  Tidd's  Prac.  4-5. 
ed.    1824)     14;     1    Tidd's    Prac. 
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licions  animals ;  in  natnre  of  conspiracy ;  for  malicious  prosecu- 
tions (of  civil  suits  or  criminal  charges) ;  libels,  scandalum  m^g- 
naiumy  or  defamation  of  common  persons;  against  justices  or 
officers  for  refusing  bail,  or  against  surgeons  for  improper  treat- 
ment. To  persons  relatively^  they  are  for  criminal  conversation, 
seducing  or  harboring  wives,  debauching  daughters,  enticing 
away  or  harboring  apprentices,  and  other  servants;  or  for  men- 
acing, beating  or  imprisoning  wives,  daughters  or  servants,  per 
quod  consortium  vel  servitium  ammt.  To  personal  property, 
they  are  actions  of  trover  and  conversion ;  for  negligence,  in  rid- 
ing horses,  driving  carriages,  navigating  vessels,  or  performing 
works;  against  sheriffs  and  other  officers,  for  escapes,  false  re- 
turns, or  taking  insufficient  pledges,  for  excessive  or  irregular 
distresses,  jwund-breach,  and  rescue  of  distresses  for  rent  or  dam- 
age-feasant ;  rescue  of  prisoners;  for  unlawfully  exercising  trades 
or  imitating  inventions;  or  for  deceit,  on  the  sale  of  cattle  or 
goods,  or  immoderate  use  of  them  when  lent  or  hired ;  and  against 
carriers,  by  land  or  by  water,  wharfingers,  innkeepers,  farriers. 
To  real  property  corporeal,  they  are  for  nuisances  of  a  private 
nature,  to  house,  lands,  to  the  prejudice  of  plaintiff's  possession 
or  reversion;  against  tenants  in  the  nature  of  waste;  for  not  re- 
pairing fences,  or  for  not  carrying  away  tithes.  And  to  real 
property  incorporeal,  they  are  for  disturbance  of  common,  of 
pasture,  ways,  offices,  franchises,  tolls,  ferries  and  seats  in 
churches.** 

§  913.  Same — ^Actions  under  Lord  Campbell 'i  Act. — ^As 
shown  in  the  two  sections  next  preceding,  actions  on  the  case 
are  founded  upon  the  common  law,  or  are  given  by  act  of  par- 
liament ;  and,  accordingly,  such  actions  may  be  maintained  in  the 
circuit  courts  of  the  United  States,  upon  the  statutes  of  the  sev- 
eral states,  enacted  in  conformity,  more  or  less,  with  what  is 
known  as  Lord  Campbell 's  act,  giving  damages  to  the  wife,  hus- 
band, child,  or  parent  of  any  person  whose  death  has  been  caused 
by  the  negligent  act  of  any  person  or  corporation,  against  the 
wrong-doer.  The  action  is  a  transitory  one,  and  can,  as  a  gen- 
eral rule,  be  maintained  wherever  the  wrongdoer  may  be  found, 
if  not  contrary  to  the  public  policy  of  the  state  where  the  suit 
is  brought.**    But  a  circuit  court  of  the  United  States  has  no 

wi  Tidd'B  Prac.  (1807)  56.  U.  S.  11   (26:439);  Texas  ft  P.  R. 

MDennick  v.  Central  R.  Ck>.,  103      C^.  v.  Cox,  145  U.  S.  593  (36:829); 
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jurisdiction  at  common  law  of  a  suit  for  damages  for  death  by 
wrongful  act  arising  under  the  Mexican  laws,  for  the  reason  that 
the  court  has  no  power  to  make  and  execute  a  decree  of  the  kind 
contemplated  by  the  Mexican  statutes.®^ 

§  914.  Trover. — The  action  of  trover  is  a  special  action  upon 
the  case,  which  may  be  maintained  by  any  person  who  has  either 
an  absolute  or  special  property  in  goods,  for  the  recovery  of  dam- 
ages to  the  extent  of  the  value  thereof,  against  another  person, 
who,  having  possession  of  the  goods,  by  any  means  whatsoever, 
has  converted  them  to  his  own  use.  It  is  an  action  for  the  re- 
covery of  damages  to  the  extent  of  the  value  of  the  thing  con- 
verted. In  order  to  support  the  action,  it  is  requisite  (1)  that 
the  plaintiff  must,  at  the  time  of  the  conversion,  have  had  a  com- 
plete property,  either  general  or  special,  in  the  goods,  and  also 
the  actual  possession,  or  the  right  to  the  immediate  possession 
of  them,  and  (2)  there  must  have  been  a  wrongful  conversion  of 
the  goods  by  the  defendant.*' 

§  916.  Replevin. — Replevin  at  common  law,  as  amended  by 
some  ancient  statutes,  lies  to  try  the  legality  of  a  distress  or 
other  seizure  of  goods,  and  to  recover  damages  for  their  seizure 
and  detention;  the  plaintiff  can  only  recover  damages  for  the 
taking  of  the  goods,  and  for  their  detention  till  the  time  of  the 
replevy,  and  not  the  value  of  the  goods  themselves.  The  posses- 
sion of  goods  unjustly  taken  and  detained  was  regained,  not 
by  the  suit  itself,  but  through  the  medium  of  and  upon  an  appli- 
cation to  the  sheriff,  upon  giving  him  security  to  prosecute  an 
action  against  the  person  making  the  seizure,  for  the  purpose  of 
trying  its  legality,  and  if  found  to  be  legal  to  return  the  goods. 
The  action,  which  is  local,  is  commenced  by  the  filing  of  a  com- 
plaint in  the  sheriff '3  county  court,  pursuant  to  the  condition  of 
the  replevin  bond,  and  from  thence  it  is  removed  for  trial  into 
one  of  the  superior  courts  by  a  writ  either  of  recordari  facias  lo- 
qxielam  or  accedas  ad  curiam,  and  is  in  form  an  action  for  dam- 
ages for  the  illegal  taking  and  detention  of  the  goods  and  chat- 
tels. To  support  the  common-law  action  of  replevin,  the  plain- 
Northern  P.  R.  Co.  V.  Babcock,  «7  Slater  v.  Mexican  National  R. 
154  U.  S.  190  (38:958);  Stewart  v.  Co.,  194  U.  S.  120-135  (48:900). 
Baltimore  ft  O.  R.  CJo.,  168  U.  S.  os  1  Chitty,  PI.    (12th  Am.  ed.) 

445  (42:537);  Baltimore  ft  O.  R.  144-162;  2  Selwyn's  Nisi  Prlus, 
Co.  V.  Joy,  173  U.  S.  226  (43:677).      516-532;    2    Saunders,    PI.    ft   Ev. 

1138-1139. 
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tiff  must,  at  the  time  of  the  caption,  have  had  either  a  general  or 
special  property  in  the  goods  taken.**  Where  there  has  been  a 
distress  for  rent,  replevin  lies  only  where  no  sum  whatever  is  in 
arrear,  or  where  there  has  bi^en  a  tender  of  all  that  was  in  arrear, 
and  where  the  original  seizure  was  totally  unjustifiable;  if  any 
sum,  however  small,  were  due,  and  the  distress  were  for  a  greater 
sum,  or  excessive,  or  otherwise  irregular,  the  remedy  must  be  by 
action  on  the  caseJ** 

§  916.  Ejectment. — ^The  action  of  ejectment  lies  for  the  re- 
covery of  the  possession  of  real  property,  in  which  the  plaintiff 
has  the  legal  title  and  a  possessoiy  right,  or  right  of  entry, 
whether  such  title  be  to  an  estate  in  fee  simple,  or  for  life,  or  for 
years.  It  is  a  mixed  action,  for  the  recovery  of  the  property 
with  damages,  but  at  common  law  only  nominal  damages  could, ' 
as  a  general  rule,  be  recovered  in  ejectment.  The  action  cannot 
be  commenced  until  the  plaintiff's  right  of  entry  has  accrued.^^ 
To  sustain  the  action  at  common  law,  and  in  the  federal  courts, 
the  plaintiff  must  prove  a  legal  title  in  himself  to  the  premlises 
at  the  time  of  the  demise  laid  in  the  declaration,  and  his  legal 
title  must  continue  until  t^^e  trial,  and  evidence  of  an  equitable 
title  is  inadmissible  to  sustain  the  action.^' 

§  917.  Action  for  mesne  profits. — At  common  law,  only  nom- 
inal damages  and  costs  are  recoverable  in  the  action  of  eject- 
ment; and  in  order  to  complete  the  remedy  of  the  plaintiff  for 
damages,  when  the  possession  has  been  long  detained,  an  action 
of  trespass  vi  et  armis  for  the  mesne  profits  must  be  brought 
after  the  recovery  in  ejectment.  In  this  action,  the  plaintiff 
complains  of  his  ejection,  of  the  reception  of  the  mesne  profits 
by  the  defendant,  and  of  the  waste  or  dilapidations,  if  any,  com- 
mitted or  suffered  by  him,  and  prays  judgment  for  the  damages 
thereby  sustained;  and  in  estimating  the  damages  the  jury  are 
not  confined  to  the  mere  rent  or  annual  va/ue  of  the  premises, 

••1  Chltty,  PI.    (12th  Am.  ed.)  564-570;    1    Saunders,   PI.    A   Ev. 

162-165o;     Stephen     PI.     (Phila-  979-998;   Davis  v.  Delpit,  3  Cush. 

delphia  ed.l824)  20-21;  2  Selwyn's  (Miss.)    445. 

Nisi  Prius,  347-364;    2  Saunders,  72Goodtitle    v.    Jones,    7    Term 

PI.  ft  Bv.  767-770.  Rep.   49;    Doe  v.  Wroot,   5  Bast, 

T«l  Saunders,  PL  ft  Bv.  964;  2  138;    Roe  v.  Read,  8   Term  Rep. 

ib.  768,  and  cases  cited.  118;  Fenn  v.  Holme,  21  How.  487- 

71 1  Chitty,  PI.   (12th  Am.  ed.)  488   (16:191;  ante,  sec.  859. 
186-193;    1    Selwyn's   Nisi   Prius, 
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but  may  g^ve  snch  extra  damages  as  they  may  think  the  cir- 
oumstances  of  the  case  demand^  to  which  may  be  added  the  costs 
of  the  action  of  ejectment,  including  the  costs  incurred  by  plain- 
tiff in  a  court  of  error,  in  reversing  the  judgment  in  ejectment 
erroneously  obtained  by  defendant.^* 

§  918.  Scire  facias. — Scire  f acids  is  a  judicial  writ,  and  lies 
at  common  law  by  or  against  the  original  parties  or  their  repre- 
sentatives to  have  execution  on  a  judgment,  statute,  or  recogni- 
zance, for  the  sum  recovered,  or  acknowledged  to  be  due,  or  to 
repeal  letters  patent.  But  though  a  scire  facias  be  a  judicial 
writ,  yet  because  the  defendant  may  plead  thereto,  it  is  consid- 
ered in  law  as  an  action.  Upon  a  recognizance,  a  scire  facias  ia 
an  original  proceeding,  but  upon  a  judgment  it  is  a  continuation 
of  the  former  suit.  A  scire  facias  to  revive  a  judgment  is  in  the 
nature  of  an  action  on  the  judgment,  as  to  the  parties  sought  to 
be  charged  by  it,  and  must  be  sued  out  of  the  same  court  where 
the  judgment  was  given,  if  the  record  remains  there,  or  if  it  has 
been  removed,  then  out  of  the  court  where  the  record  is  lodged. 
It  is  a  rule  of  the  common  law  that  where  a  new  party  is  to  be 
benefited  or  charged  by  the  execution  of  a  judgment,  there  ought 
to  be  a  scire  facias  to  make  him  a  party  to  the  judgment;  but 
where  the  execution  is  not  beneficial  or  chargeable  to  a  person, 
who  was  not  a  party  to  the  judgment,  a  scire  facias  is  unneces- 
sary.^* 

§  919.  Same — ^Authori^  of  federal  courts  to  issue.— By  the 
fourteenth  section  of  the  original  judiciary  act,  the  federal  su- 
preme court,  and  the  circuit  and  district  courts  were  given  power 
to  issue  writs  of  scire  facias,  and  thit  provision  of  the  statute 
has  been  ever  since  continued  in  force.^'  For  the  purpose  of 
annulling  a  patent,  this  writ  here  has  been  superseded  by  bill  in 
equity.^* 

§  920.  Proceeding  to  condemn  property  for  public  use. — ^A 
legal  proceeding  to  condemn  private  property  for  public  use  is, 

T»l  Chitty,  PI.   (12th  Am.  ed.)  ston,  2  How.  (Miss.)  601;  Sims  v. 

193-196;  2  Saunders,  P1.&  Ev.  852-  Nash,  1  How.  (Miss.)  271. 

357 ;    1  Selwyn's  Nisi  Prlus,  622-  T5  i  u.  S.  Stat  at  L.  ch.  20,  sec. 

625;     Davis    v.    Delpit,    3    Cush.  14,  pp.  73-79;  U.  S.  Rev.  Stat  sec 

(Miss.)    445.  716;   4  Fed.  Stat  Anno.  498. 

74 1  Tldd's  Prac.  (1807)  4;  2  ib.  »«  United  States  v.  Stone,  2  Wall. 

982  et  seq.;  Pickett  v.  Pickett,  1  625  (17:765);  Mowry  v.  Whitney, 

How.  (Miss.)   267;  Smith  v.  Win-  14  Wall.  434-441  (20:858). 
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within  the  meaning  of  the  federal  constitution  and  judiciary  acts, 
a  suit  of  a  civil  nature  at  common  law,  and  in  which  the  parties 
are,  in  the  federal  courts,  entitled,  under  the  seventh  amend- 
ment, to  a  trial  of  all  issues  of  fact  by  a  common-law  juryj^ 

7T  Kohl  Y.  United  States,  91  U.  S.  Traction  Co.  y.  St.  Bernard  Mln. 

367-379  (23:449);  Searl  v.  School  Co..  196  U.  S.  239-261    (49:462); 

District,  124  U.  S;  199   (31:416);  Mississippi  ft  R.  River  Boom  Co. 

ChappeU  v.  United  States,  160  U.  T.  Patterson,  98  U.  S.  403  (25:206). 
S.  499-614  (40:510);  MadlsonvlUe 
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§  921.  The  complex  basis  of  federal  procedure  at  law. — The 
basis  of  procedure  in  suits  at  common  law  in  the  circuit  and  dis- 
trict courts  of  the  United  States  is  exceedingly  complex,  there- 
being  four  distinct  sources  from  which  its  rules  and  principles- 
are  derived,  namely:  (1)  the  federal  constitution;  *  (2)  the  Eng- 
lish common  law;*  (3)  federal  statutes;*  and  (4)  state  pro- 
cedure.* 

This  complexity  of  character  in  the  basis  of  federal  procedure- 
at  law  arises  from  three  causes,  namely:  (1)  the  constitutional 
limitations  imposed  upon  the  federal  government  in  regard  to* 
judicial  procedure,  some  of  which  are  confirmatory  of  certain 
great  principles  of  the  English  common  law;*  (2)  the  legisla- 
tion of  congress,  prescribing  definite  rules  of  procedure  in  cer- 
tain specified  instances;  *  and  (3)  the  act  of  conformity  adopting 
the  state  practice  and  procedure/ 

§  922.  Same — Common-law  principles  conflrmed  in  fhe  fed- 
eral constitution. — Many  of  the  great  principles  of  the  English 
common  law,  which  constitute  the  fundamental  principles  of  the 
British  constitution  and  the  guaranties  of  the  rights  and  liber- 
ties of  the  English  people,  and  which  aflPect  judicial  procedure 
at  almost  every  step,  were  confirmed  in  and  preserved  by  the 
federal  constitution  and  the  amendments.  Among  those  great 
principles  are :  the  right  of  trial  by  jury  in  suits  at  common  law, 
where  the  value  in  controversy  exceeds  twenty  dollars,  and  that 
facts  tried  by  a  jury  shall  not  be  otherwise  re-examined  than 
according  to  the  rules  of  the  common  law;  the  privilege  of  the^ 
writ  of  habeas  corpus;  the  exemption  of  all  persons  from  prose- 
cution for  a  capital  or  otherwise  infamous  crime,  except  on  pre- 
sentment or  indictment  of  a  grand  jury,  and  the  right  to  be  in- 
formed of  the  nature  and  cause  of  the  accusation,  to  be  con- 


1  Scott  V.  Neely,  140  U.  S.  106 
(35:358) ;  Gates  v.  Allen.  149  U.  S. 
451  (37:804);  Scott  v.  Armstrong, 
146  U.  S.  499  (36:1059). 

2  Bennett  v.  Butterworth,  11 
How.  669  (13:589) ;  Fenn  v.  Holme, 
21  How.  481-488  (16:198);  Robin- 
son V.  Campbell,  3  Wheat.  207  (4: 
372) ;  Boyle  v.  Zacharie,  6  Pet.  648 
(8:532). 

«Bx  parte  Pisk,  113  U.  S.  713- 
727  (28:1117);  Whitford  v.  Clark 


County,  119  U.  S.  522-625  (30:500) ; 
U.  S.  Rev.  Stat  sees.  911-913;  4 
Fed.  Stat.  Anno.  560-562. 

«U.  S.  Rev.  Stat.  sec.  914;  4  Fed. 
Stat.  Anno.  563. 

BIT.  S.  Ck)nst.  art.  Ill,  sec.  2,  el. 
3;  and  sec.  3;  IV,  V,  VI,  VII,  an* 
VII  arts,  of  Amend t  to  the  const. 

« Ex  parte  Fisk,  113  U.  S.  713- 
727   (28:1117). 

7U.  S.  Rev.  Stat.  sec.  914;  4 
Fed.  Stat.  Anno.  563. 
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fronted  with  the  witnesses  against  them;  exemption  from  un- 
reasonable searches  and  seizures;  exemption  from  being  twice 
put  in  jeopardy  for  the  same  offense ;  exemption  from  being  com- 
pelled to  be  a  witness  against  one's  self  in  a  criminal  case;  and 
•exemption  from  being  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law.  In  the  enforcement  and  adminis- 
tration of  these  rights  and  guaranties,  a  great  body  of  rules  of 
procedure  and  definitions  was  developed  and  established  by  the 
•decisions  of  the  common  law  judges,  and  by  the  ancient  English 
statutes  and  bills  of  rights;  and  in  the  administration  of  jus- 
tice in  the  federal  courts,  resort  is  constantly  had  to  those 
<3ommon  law  principles  and  rules,  for  definitions  and  rules  of 
procedure.* 

§  923.  The  conformity  act— Its  language. — ^The  language  of 
the  conformity  act  is  as  follows: 

**The  practice,  pleadings,  and  forms  and  modes  of  proceeding 


•  Brown  r.  Walker,  161  U.  S. 
€91-638  (40:819);  Counselman  y. 
Hitchcock,  142  U.  S.  547-686  (35: 
1110) ;  Boyd  v.  United  States,  116 
U.  S.  616  629:746);  Hale  v.  Hen- 
Icel,  201  U.  S.  43-89  (50:652) ;  Nel- 
son V.  United  States,  201  U.  S.  92- 
116  (50:673);  Lee  y.  United  States, 
150  U.  S.  476-483   (37:1150). 

In  Brown  v.  Walker,  supra,  Mr. 
Justice  Brown,  delivering  the  opin- 
ion of  the  court,  said: 

"The  maxim  nemo  tenetur  teip- 
sum  ctccuaare  had  its  origin  in  a 
protest  against  •  the  inquisitorial 
and  manifestly  unjust  methods  of 
interrogating  accused  persons, 
which  has  long  obtained  in  the  con- 
tinental system,  and,  until  the 
expulsion  of  the  Stuarts  from  the 
British  throne  in  1688,  and  the 
erection  of  additional  barriers  for 
the  protection  of  the  people  against 
the  exercise  of  arbitrary  power, 
was  not  uncommon,  even  in  Eng- 
land. •  •  •  The  change  in  the 
English  criminal  procedure  in  that 
particular  seems  to  be  founded  up- 


on no  statute  and  no  Judicial  opin- 
ion, but  upon  a' general  and  silent 
acquiescence  of  the  courts  In  a 
popular  demand.  But,  however 
adopted,  it  has  become  firmly  im- 
bedded in  English,  as  well  as  in 
American  Jurisprudence.  *  *  *  As 
the  object  of  the  first  eight  amend- 
ments to  the  constitution  was  to 
incorporate  into  the  fundamental 
law  of  the  land  certain  principles 
of  natural  Justice  which  had  be- 
come permanently  fixed  in  the  Ju- 
risprudence of  the  mother  country, 
the  construction  given  to  those 
principles  by  the  English  courts  is 
cogent  evidence  of  what  they  were 
designed  to  secure  and  of  the  limi- 
tations that  should  be  put  upon 
them.  This  is  but  another  applica- 
tion of  the  familiar  rule  that 
where  one  state  adopts  the  laws  of 
another,  it  is  also  presumed  to 
adopt  the  known  and  settled  con- 
struction of  those  laws  by  the 
courts  of  the  state  from  which 
they  are  taken." 


§  925 
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in  civil  causes,  other  than  equity  and  admiralty  causes,  in  the 
circuit  and  district  courts,  shall  conform,  as  near  as  may  be, 
to  the  practice,  pleadings  and  forms  and  modes  of  proceedings 
existing  at  the  time  in  like  causes  in  the  courts  of  record  of  the 
state  within  which  such  circuit  or  district  courts  are  held,  any 
rule  of  court  to  the  contrary  notwithstanding/** 

§  924.  Same — The  act  restricted  in  its  operation — ^Popular 
error  concerning  it, — There  seems  to  be  a  great  popular  error 
in  relation  to  the  extent  of  the  operation  of  the  conformity  act, 
the  judicial  history  of  the  coun,try  showiiig  that,  from  the  time 
of  its  enactment,  the  legal  profession  has  insisted  that  the  state 
procedure  was  adopted  in  its  entirety  and  in  all  its  details,  and 
that  it  controls  the  administration  of  justice  in  suits  at  common 
law  in  the  federal  courts  in  all  respects,  from  the  institution 
of  a  suit  down  to  and  including  the  judgment  and  execution. 
But  the  decisions  of  the  supreme  court  of  the  United  States, 
construing  the  act,  have  established  many  and  important  re- 
strictions and  limitations  upon  its  operation,  and  have  shown 
that  there  are  many  and  important  points  in  federal  procedure 
at  law  which  cannot  be  controlled  by  state  legislation.^® 

§  925.  Same — ^Must  be  construed  in  the  light  of  the  federal 
constitution  and  laws. — The  conformity  act,  adopting  the  state 
procedure,  must  be  considered  and  construed  with  reference 
to  and  in  the  light  of  the  federal  constitution  and  statutes  af* 
fecting  procedure,  and  the  great  body  of  federal  jurisprudence 
which  has  been  built  up  by  judicial  construction  of  that  in- 
strument and  those  statutes.  It  must  also  be  construed  in  the 
light  of  those  principles  of  the  English  common-law  which  have 
been  confirmed  in  and  preserved  by  the  federal  constitution. 


oU.  S.  Rev.  Stat.  sec.  914;  17  U. 
S.  Stat  at  L.  ch.  255,  p.  197;  4  Fed. 
Stat.  Anno.  563. 

10  Nudd  V.  Burrows,  91  U.  S.  426- 
444  (23:286);  Indianapolis  A  St 
Louis  R.  Co.  V.  Horst,  93  U.  S.  291- 
301  (23:898);  Phelps  v.  Oaks,  117 
U.  S.  236-241  (29:888);  Lamaster 
y.  Keeler,  123  U.  S.  376-391  (31: 
238);  Re  Chateaugay  Ore  &  Iron 
Co.,  128  U.  S.  544  (32:508); 
Southern  Pacific  Go.  v.  Denton,  146 
U.   S.   202    (36:942);    Shepard   v. 


Adams,  168  U.  S.  618-627  (42:602) ; 
Luxton  v.  North  River  Bridge  Co., 
147  U.  S.  336  (37:194);  Ex  parte 
Flsk,  113  U  S.  713  (28:1117); 
Whitfield  v.  Clark  County,  119  U. 
S.  522  (30:500);  New  Orleans  v. 
Construction  Co.,  129  U.  S.  45  (32: 
607);  United  States  Mutual  Acci- 
dent Association  v.  Barry,  131  U. 
S.  100-123  (33:60);  Grimes  Dry 
(loods  Co.  V.  Malcolm,  164  U.  8. 
483-492  (41:624).     ^ 
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It  was  not  the  intent  of  the  conformity  act  to  place  the  courts 
x)f  the  United  States  in  each  state,  in  reference  to  their  own 
practice  and  procedure,  upon  the  footing  merely  of  subordi- 
nate state  courts,  and  to  require  them  to  look  to  state  legislation 
and  to  the  decisions  of  the  state  supreme  courts  for  authorita- 
tive rules  of  procedure  in  all  its  details;  for,  to  do  so,  would 
often  contravene  the  federal  constitution  and  the  acts  of  con- 
•gress  prescribing  rules  of  procedure  in  certain  specified  cases." 

§  926.  Same — ^Power  of  the  federal  courts  to  reject  subordi- 
nate provisions  of  state  procedure — "As  near  as  may  be.'' — ^The 
conformity  of  federal  procedure  to  state  procedure  in  suits  at 
common  law,  required  by  the  act  of  congress,  is  to  be  **  as  near 
as  may  be,"  and  not  as  near  as  may  be  possible  or  as  near 
as  may  be  practicable;  and  it  has  been  judicially  determined 
that  ''this  indefiniteness"  in  the  language  of  the  act  did  not 
result  from  inadvertence,  but  was  the  result  of  a  legisla- 
tive purpose,  and  that  it  was  the  intention  of  congress  to 
vest  in  the  judges  of  the  United  States  a  discretion  in  ap- 
plying the  law,  and  to  give  them  the  power  to  reject  any 
subordinate  provision  of  state  procedure  which,  in  their  judg- 
ment, would  unwisely  encumber  the  administration  of  the  law, 
or  tend  to  defeat  the  ends  of  justice,  in  their  tribunals,  and 
that  they  are  expected  to  reject  such  provisions ;  and  that,  while 
the  act  of  congress  is,  to  a  large  extent  mandatory,  it  is  also 
to  some  extent  only  directory  and  advisory." 

§  927.  Same — ^Purpose  of  the  act. — The  purpose  of  the  con- 
formity act  was  to  bring  about  uniformity  in  the  law  of  pro- 
cedure in  suits  at  common  law  in  the  federal  and  state  courts 
of  the  same  locality,  so  as  to  relieve  the  lawyers  practicing  in 
both  systems  of  courts  from  the  necessity,  burden  and  incon- 
venience of  studying  two  distinct  systems  of  remedial  law,  and 
of  practicing  according  to  the  wholly  dissimilar  requirements 
of  the  two  systems.  It  is  said  that  the  evil  of  two  distinct  sys- 
tems in  suits  at  law  in  the  same  state  was  a  serious  one,  and  it 
was  the  aim  and  purpose  of  the  act  to  remove  that  evil;  and  that 

11  Phelps  y.  Oaks,  117  U.  S.  236-  442   (23:286);    Indianapolis  A  St. 

241    (29:888);    Erstein   v.   Roths-  Louis  Railroad  Ck>.  v.  Horst,  93  U. 

child,  22  Fed.  R.  61-64;  Ex  parte  S.    291-301    (23:898);    Phelps    v. 

Fisk,  113  U.  S.  713-727  (28:1117).  Oaks,  117  U.  S.  236-241  (29:888); 

is  Nudd  V.  Burrows,  91  U.  S.  426-  O'Ctonnell  v.  Reed,  5  C.  C.  A.  586. 
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was  accomplished  by  bringing  about  the  conformity  in  the 
courts  of  the  United  States  which  the  act  prescribes — ^that  is, 
<5onformity,  "as  near  as  may  be,"  in  suits  at  common  law,  *'to 
the  practice,  pleadings,  and  forms  and  modes  of  proceeding 
existing  at  the  time  in  like  causes  in  the  courts  of  record  of 
the  state  within  which"  the  federal  court  is  held." 

§  928.  Same — ^Act  applies  "in  like  causes"  only. — ^The  con- 
formity act  can  be  invoked  only  in  suits  at  common  law,  and 
then  only  "in  like  causes."  If  a  suit  at  law  arise  in  a  federal 
court,  and  under  federal  law,  and  there  be  a  suitable  procedure 
which  was  established  and  settled  in  the  federal  courts  before 
the  passage  of  the  conformity  act,  and  if  there  be  no  "like 
causes"  known  to  the  law  of  the  state,  then  the  state  procedure 
wiU  not  be  followed,  but  the  federal  court  will  be  guided  by 
the  procedure  established  in  such  cases  before  the  conformity 
act;  and,  accordingly,  in  a  suit  in  rem,  in  the  circuit  court  of 
the  United  States  for  the  district  of  Kentucky,  by  the  United 
states,  for  the  forfeiture  of  property,  after  its  seizure,  for  a 
violation  of  the  revenue  laws  of  the  United  States,  it  was  held 
that  the  state  procedure  did  not  apply  and  could  not  be  invoked, 
because  there  are  no  "like  causes"  known  to  the  laws  of  Ken- 
tucky.^* 

§  929.  The  personal  administration  of  the  federal  judges  not 
controlled  by  state  procedure. — Congress  did  not  intend,  in  the 
adoption  of  the  conformity  act,  that  the  state  procedure  should 
control  the  federal  judges  in  their  personal  conduct  and  admin- 
istration of  their  duties,  and  the  exercise  of  their  common  law 
powers,  while  sitting  upon  the  bench  and  presiding  over  trials. 
The  personal  administration  of  the  judge  in  the  discharge  of 
his  separate  functions  is  neither  practice,  pleading,  nor  a  form 
or  mode  of  proceeding  within  the  meaning  of  those  terms,  as 
used  in  the  act.  And  it  has,  accordingly,  been  held,  from  the 
first,  that  state  statutes  prescribing  the  duties  of  the  judges 
while  presiding  over  trials,  such,  for  instance,  as  the  manner 

IS  Nudd  y.  Burrows,  91  U.  S.  426-  The  general  rules  of  pleading  in 

442   (23:286);    Indianapolis  &  St.  admiralty  suits  in  rem  apply  to 

Louis  Railroad  Co.  v.  Horst,  93  U.  suits    in    rem    for    a    forfeiture, 

S.    291-301    (23:898) ;    O'Connell  brought  by  the  United  States  after 

y.  Reed,  5  C.  C.  A.  686.  a  seizure  on  land.    Cottey  v.  Uni- 

14  Coftey  v.  United  States,  117  U.  ted  States,  supra,  and  authorities 

S.  233-235  (29:890).  cited. 
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of  instnicting  the  jury,  requiring  special  issues  to  be  submitted 
and  speeial  verdicts  to  be  returned,  and  defining  what  papers 
the  jury  may  carry  with  them  upon  retiring  from  the  bar,  are 
not  binding  upon  the  federal  judges.*" 

§  930.  When  federal  courts  will  not  conform  to  state  pro- 
cedure— Gteneral  rule. — The  federal  courts  will  not  conform  to 
state  procedure,  when  to  do  so  would  contravene  any  provision 
of  the  federal  constitution,  or  impair  any  right  conferred,  or 
conflict  with  any  inhibition,  imposed  by  that  instrument,  or  by 
the  laws  of  the  United  States;  nor  when  it  would  conflict  with 
any  law  of  congress  defining  the  jurisdiction  of  the  federal 
courts;  nor  when  it  would  contravene  any  definite  rule  of 
procedure,  prescribed  by  a  federal  statute;  nor  when  it  would 
unwisely  encumber  the  administration  of  the  law,  or  tend  to 
defeat  the  ends  of  jiistice,  in  the  federal  tribunals;  nor  when 
the  state  law  prescribing  procedure  is  inconsistent  with  the  terms, 
or  would  tend  to  defeat  the  purpose,  or  impair  the  effect,  of 
any  legislation  of  congress.** 

§  981.  Same— When  state  procedure  blends  legal  and  equi- 
table remedies. — The  federal  constitution  having  established 
the  distinction  between  law  and  equity,  and  between  legal  and 
equitable  causes  of  action,  and  imposed  the  requirement  that 
legal  and  equitable  remedies  must  be  separately  pursued,  the 
federal  courts  will  not,  and  cannot,  conform  to  those  rules  and 
statutes  of  state  procedure  which  authorize  legal  and  equitable 
claims  and  legal  and  equitable  remedies  to  be  blended  together 
in  one  suit.  A  party  who  claims  a  legal  title,  suing  in  the 
federal  court,  must  proceed  at  law,  and  may  proceed  according 
to  the  forms  of  practice  in  such  cases  in  the  state  court ;  but  if 


iBNudd  V.  Burrows,  91  U.  S.  426- 
442  (23:286);  Indianapolis  ft  St 
Louis  Railroad  Co.,  v.  Horst,  93  U. 
S.  291-301  (23:898);  United  States 
Mutual  Accident ,  Association  y. 
Barry,  131  U.  S.  106-123  (33:60); 
Grimes  Dry  Goods  Co.  v.  Malcolm, 
IM  U.  S.  483-492   (41:524). 

!•  Scott  V.  Neely,  140  U.  S.  106- 
117  (35:358);  Gates  y.  Allen,  149 
U.  S.  451-465  (37:804):  Bennett 
y.  Butterworth,  11  How.  669  (13: 
859);  Scott  y.  Armstrong,  146  U. 


S.  499  (36:1059);  Hipp  v.  Babin, 
19  How.  271  (15:633);  Thompson 
V.  R.  Co.,  6  Wall.  134  (18:965); 
Whitehead  y.  Shattuck,  138  U.  S. 
146-156  (34:873);  Southern  Pa- 
cific Co.  V.  Denton,  146  U.  S.  202- 
210  (36:942);  Whltford  v.  Clark 
(^unty,  119  U.  S.  622-525  (30: 
500) ;  Ex  parte  Fisk,  113  U.  S.  713 
(2a:  1117);  Luxton  y.  North  River 
Bridge  Co.,  147  U.  S.  337  (37:194) ; 
ChappeUe  y.  United  States,  160  U. 
S.  499-514   (40:510^ 
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his  claim  be  an  equitable  one  be  must  proceed  in  equity,  and 
according  to  the  equity  system  of  procedure  recognized  in  the 
federal  courts.^^ 

§  932.  Same— Same— When  state  procedure  permits  legal 
actions  upon  equitable  titles. — The  'federal  courts  do  not  and 
cannot,  for  constitutional  reasons,  conform  to  those  rules  of 
state  procedure  which  permit  legal  actions  to  be  brought  and 
maintained  upon  equitable  titles,^*  and  allow  equitable  defenses 
to  be  interposed  to  purely  legal  actions.^® 

§  933.  When  congress  has  legislated  upon  a  matter  of  pro- 
cedure.— ^When  congress  has  legislated  upon  any  matter  of 
practice,  pleadings,  or  procedure,  and  has  prescribed  a  definite 
rule  for  the  government  of  its  courts  in  suits  at  common  law, 
such  legislation  is  exclusive  of  all  state  laws  and  rules  upon 
the  subject;  and  in  every  case,  the  provisions  of  the  conformity 
act  must  give  way  and  be  disregarded,  when  the  adoption  of 
the  state  practice  would  be  inconsistent  with  the  terms,  defeat 
the  purpose,  or  impair  the  effect  of  any  legislation  of  congress.*^ 

§  934.  Service  of  process  and  appearance  not  controlled  by 
state  laws. — ^It  is  a  firmly  established  principle  of  jurisprudence, 
that  a  court  of  justice  cannot  acquire  jurisdiction  over  the  per- 
son of  a  defendant,  except  by  actual  service  of  notice  within 
the  jurisdiction  of  the  court  upon  him,  or  upon  some  one  au- 
thorized to  accept  service  in  his  behalf,  or  by  his  waiver,  by 
general  appearance  or  otherwise,  of  the  want  of  due  service. 


17  Scott  V.  Neely,  140  U.  S.  106- 
117  (35:358);  Gates  v.  Allen,  149 
U.  S.  451-4G5  (37:804);  Bennett  v. 
Butterworth,  11  How.  669  (13: 
859);  Hurt  v.  Hell Ings worth,  100 
U.  S.  100-104  (25:569). 

laPenn  v.  Holme,  21  How.  481- 
488  (16:198);  Hooper  v.  Schelmer, 
23  How.  235-249  (16:452);  Shel- 
bum  v.  de  Cordora,  24  How.  423- 
426  (16:741);  Langdon  v.  Sher- 
wood, 124  U.  S.  74-85  (31:344); 
Redfield  v.  Parks,  132  U.  S.  239- 
252  ( 33 :  327 ) ;  Johnson  y.  Chris- 
tian, 128  U.  S.  374,  382  (32:412); 
Richardson  v.  L.  &  N.  R.  Co.,  169 
U.   S.   128    (42:687);    Kercher  v. 

49 


Murray,  60  Fed.  R.  52;  Lockhart 
y.  Johnson,  181  U.  S.  616-530  (45: 
979) ;  Foster  v.  Mora,  98  U.  S.  425- 
428  (25:191) ;  Sweatt  v.  Burton,  42 
Fed.  R.  286. 

i»  Scott  V.  Armstrong,  146  U.  S. 
499-513  (36:1059). 

20  Southern  Pacific  Co.  y.  Den- 
ton, 146  U.  S.  202-210  (36:942); 
Whitford  v.  Clark  County,  119  U. 
S.  522-525  (30^:500);  Ex  parte 
Fisk,  113  U.  S.  713  (28:1117); 
Luxton  y.  North  Riyer  Bridge  Co., 
147  U.  S.  337  (37:194);  Chappelle- 
V.  United  States,  160  U.  S.  499-514: 
(40:510). 
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The  rule  applies  to  corporations,  as  well  as  to  natural  persons ; 
and  the  federal  courts  will  not  recognize  as  valid  service  of  pro- 
cess, in  a  personal  action  against  a  corporation,  which  is  neither 
incorporated  nor  doing  business  within  the  state,  nor  has.  an 
agent  there,  by  service  upon  its  president  while  temporarily  in 
the  state,  although  such  service  be  authorized  by  the  stat3  law.** 
And  a  state  statute  which  gives  to  a  special  appearance,  made 
to  challenge  the  court's  jurisdiction,  the  force  and  effect  of  a 
general  appearance,  so  as  to  confer  jurisdiction  over  the  person 
of  the  defendant,  is  not  binding  upon  the  federal  courts,  and 
will  not  be  conformed  to  by  them.**  It  has  been  held  that, 
under  the  federal  statute  **  authorizing  the  circuit  and  district 
courts  to  make  rules  and  orders  directing  the  returning  of  writs 
and  processes,  a  rule  of  a  district  court  of  the  United  States 
for  the  issue,  service  and  return  of  original  process  upon  the 
institution  of  an  action  at  law  need  not  conform  strictly  to  the 
statutes  of  the  state  regulating  such  matters,  but,  in  the  adop- 
tion of  such  rule,  the  court  could  properly  exercise  a  discre- 
tion." 

§  935.  When  the  state  procedure  would  defeat  the  lawfully- 
acquired  jurisdiction  of  the  court. — ^It  was  not  the  intent  of  the 
conformity  act,  that  the  statutes  of  the  state  prescribing  rules 
of  practice,  pleadings  and  proceedings  should  be  adopted  and 
observed  by  the  federal  courts  when  to  do  so  would  have  the 
effect  of  defeating  the  jurisdiction  of  those  courts  when  it  has 
attached  and  been  lawfully  acquired  under  the  legislation  of 
congress.  The  jurisdiction  of  the  circuit  courts  of  the  United 
States  has  been  defined  and  limited  by  the  acts  of  congress,  and 
can  be  neither  restricted  nor  enlarged  by  the  statutes  of  a 
state.*' 

§  936.  Mode  of  trial  not  controlled  by  state  legislation. — The 
constitution  and  statutes  of  the  United  States  have  prescribed, 

2iGoldy  V.  Morning  News,  156  Co.  v.  Pinkney,  149  U.  S.  194  (37: 

U.  S.  518-526  (39:517):  New  Mex-  699). 

ico  ex  rel.  Caledonia  Coal  Co.  v.  "U.  S.  Rev.  Stat.  sec.  918. 

Baker,  196  U.  S.  432-446  (49:540).  2*  Shepard  v.  Adams,  168  U.  S. 

22 Galveston,  Harrlsburg  &  San  618-627   (42:602). 

Antonio  R.  Co.  v.  Gonzales,  151  U.  25  Phelps  v.  Oaks,  117  U.  S.  236- 

S.  496-520  (38:248);  Southern  Pa-  241  (29:888);  Southern  Pacific  R. 

dflc  R.  Co.  V.  Denton,  146  U.  S.  Co.  v.  Denton,  146  U.  S.  202-210 

202    (36:942);    Mexican   Cent.   R.  (36:942). 
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fixed  and  established  the  modes  or  methods  of  trial  in  suits  at 
common  law,  in  the  federal  district  and  circuit  courts,  and 
those  modes  are  absolutely  exclusive,  and  can  neither  be  taken 
away,  nor  modified,  nor  changed,  in  any  manner,  whatever,  by 
state  constitutions  and  laws.*' 

§  937.  The  mode  of  proof  controlled  by  federal  legislation. — 
^*The  mode  of  proof,  in  the  trial  of  actions  at  common  law," 
in  the  district  and  circuit  courts  of  the  United  States,  is  con- 
trolled exclusively  by  federal  legislation.*^  The  federal  statute 
declares  that  the  mode  of  proof  *' shall  be  by  the  oral  examina- 
tion of  witnesses  in  open  court,"  except  that  in  certain  specified 
instances  or  contingencies  the  depositions  of  witnesses  may  be 
taken  and  read  upon  the  trial ;  *^  and  every  action  at  law  in  a 
court  of  the  United  States  must,  as  to  the  mode  of  proof,  be 
governed  by  the  rule,  or  by  the  exceptions  to  it  which  the  stat- 
ute provides,  and  the  courts  are  not  at  liberty  to  adopt  excep- 
tions made  by  state  statutes,  nor  have  they  the  power  to  require 
litigants  to  conform  to  them.*®    And  it  has  been  accordingly 


2«U.  S.  Const.  VII  Amendt.;  U. 
S.  Rev.  Statutes,  Sees.  666,  648, 
649,  700,  861;  Parsons  v.  Bedford, 
3  Pet.  433-458  (7:732);  Hodges  v. 
Easton,  106  U.  S.  408-413  (27: 
169) ;  Sun  Mutual  Ins.  Co.  v. 
Ocean  Ins.  Co.,  107  U.  S.  485-511 
(27:337);  Capital  Traction  Co.  v 
Hot,  174  U.  S.  1-46  (43:873); 
United  States  v.  Wonson,  1  Gal.  5- 
20,  Fed.  Cas.  16.750;  Bank  of  Ham- 
ilton V.  Dudley.  2  Pet.  492-526  (7: 
496);  CJhappell  v.  United  States, 
160  U.  S.  499-514  (40:510);  Unit- 
ed States  V.  Rathbone,  2  Paine, 
578;  Howe  Mach.  Co.  v.  Edwards, 
15  Blatchf.  402,  Fed.  Cas.  No.  6,784; 
Swift  &  Co.  V.  Jones,  145  Fed. 
R.  (C.  C.  A.)  489;  Ex  parte  Pisk, 
113  U  S.  713-727  (28:1117); 
Hanks  Dental  Association  v.  In- 
ternational Tooth  Crown  Co.,  194 
U.  S.  303-310  (48:989). 

27  Ex  parte  Fisk,  113  U.  S.  713- 
727  (28:1117);  Hanks  Dental  As- 
sociation V.  International  Tooth 
■Crown  Co.,  194  U.  S.  303-310  (48: 


989);  United  States  v.  50  Boxes  ft 
Packages  of  Lace,  92  Fed.  R.  601; 
National  Cash  Register  v.  Lieland, 
77  Fed.  R.  242.  37  C.  C.  A.  372,  94 
Fed.  R.  502;  Texas  ft  P.  R.  Co.  v. 
Wilder,  35  C.  C.  A.  105,  92  Fed.  R. 
953;  Shellabarger  v.  Oliver,  64 
Fed.  R.  306;  Taber  y.  Indianapolis 
Journal  Newspaper  Co.,  66  Fed.  R. 
423;  Seeley  v.  Kansas  City  Star 
Co.,  71  Fed.  R.  556;  Despaux  v. 
Pennsylvania  R.  Ck).,  81  Fed.  R. 
897;  Zych  y.  American  Car  ft 
Foundry  Co.,  127  Fed.  R.  728; 
Mulcahey  y.  Lake  Erie  ft  W.  W.  R. 
Co.,  69  Fed.  172. 

2SU.  S.  Rev.  Stat.  861,  806,  867; 
3  Fed.  Stat.  Anno.  8-23;  U.  S. 
Comp.  Stat.  1901,  pp.  661-664. 

2»  Ex  parte  Fisk,  113  U.  S.  713- 
723  (28:1117);  Hanks  Dental  As- 
sociation v.  International  Tooth 
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989);  National  Cash  Register  v. 
Leland,  77  Fed.  R.  242,  37  C.  C.  A. 
372,  94  Fed.  R.  502. 
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held,  and  is  now  firmly  established,  that  a  state  statute  which 
provides  that  the  deposition  of  a  party  to  an  action  pend- 
ing in  a  court  of  record,  or  of  'a  person  who  expects  to  be  a 
party  to  an  action  about  to  be  brought,  may  be  taken  at  his  own 
instance,  or  at  the  instance  of  an  adverse  party,  or  of  a  co- 
plaintiff  or  codefendant,  at  any  time  before  trial,  is  in  conflict 
with  section  eight  hundred  and  sixty-one  of  the  Revised  Statutes 
of  the  United  States,  prescribing  the  mode  of  proof  in  the  trial 
of  actions  at  common  law,  and  is  not  within  any  of  the  excep- 
tions to  the  rule  therein  prescribed,  and  that  such  state  statute  is 
wholly  inoperative  in  the  federal  courts,  and  those  courts  are 
without  power  to  compel  parties  to  conform  to  its  provisions? 
and  this  rule  was  not  changed  by  the  act  of  congress,  approved 
March  9,  1892,  providing,  *'that,  in  addition  to  the  mode  of 
taking  depositions  of  witnesses  in  causes  pending  at  law  or  in 
equity  in  the  district  and  circuit  courts  of  the  United  States, 
it  shall  be  lawful  to  take  the  depositions  or  testimony  of  wit- 
nesses in  the  mode  prescribed  by  the  laws  of  the  state  in  which 
such  courts  are  held, "the  purpose  and  effect  of  that  act  being 
not  to  enlarge  the  exceptions,  established  by  previous  federal 
legislation,  to  the  rule  requiring  oral  testimony  and  examination 
of  witnesses  in  open  court,  in  actions  at  common  law,  but  to 
allow  depositions  de  bene  esse  to  be  taken  under  the  state  prac- 
tice where  dex>ositions  of  witnesses  are  allowed  under  the  ex- 
ceptions established  by  the  previous  legislation  of  congress.*^ 
-  §  938.  Same — ^Production  of  documentary  evidence. — The 
fifteenth  section  of  the  original  judiciary  act  provides  a  definite 
rule  governing  the  compulsory  production  of  books  and  writ- 
ings in  evidence  by  the  parties  to  actions  at  law  in  the  district 
and  circuit  courts  of  the  United  States ;  '^  and  that  rule  controls 
to  the  exclusion  of  all  state  legislation  upon  the  subject,*^  upon 
the  principle,  which  is  of  universal  application,  that  whenever 
congress  has  legislated  upon  any  matter  of  practice,  and  pre- 
scribed a  definite  rule  for  the  government  of  its  own  courts,. 


«o  Ex  parte  Flak,  113  U.  S.  713-  S.  Stat  at  L.  eh.  20,  sec.  15,  p. 

723   (28:1117);  Hanks  Dental  As-  82;  3  Fed.  Stat.  Anno.  2,  8;  U.  S. 

Bociation  y.    International    Tooth  Gomp.  Stat.  1901,  p.  583. 
Crown  Co.,  194  U.  S.  303-310  (4$:  82  United     States     v.     National 

898).  Lead  Co.,  75  Fed.  R.  94;  Gregorr 

31 U.  S.  Rev.  Stat.  Sec.  724;  1  U.  v.  Chicago,  R.  Co.,  10  Fed.  R.  529. 


§   941  BASIS  OF  PROCEDURE.  661 

it  is  to  that  extent  exclusive  of  the  legislation  of  the  state  upon 
the  same  matter.** 

§  939.  Manner  of  instructing  the  jury — Submitting  special 
issues — State  procedure  not  binding  on  federal  courts. — State 
statutes  directing  the  manner  or  mode  in  which  the  judges  pre- 
siding in  common  law  jury  trials  in  the  state  courts  shall  in- 
struct the  jury  are  not  within  the  intent  and  purview  of  the  act 
of  conformity,  and  are,  therefore,  not  binding  on  the  federal 
judges  in  the  trial  of  like  causes  in  the  United  States  circuit 
courts.**  Neither  are  the  federal  judges  bound  by  state  statutes 
requiring  the  submission  to  the  jury  special  issues  or  questions 
of  fact,  to  be  answered  and  returned  in  connection  with  their 
general  verdict.*' 

§  940.  Jury  carrying  with  them  written  evidence  upon  retir- 
ing from  the  bar. — ^At  common  law,  the  jury,  upon  retiring 
from  the  bar  to  consider  the  case  and  make  up  their  verdict, 
could  not  carry  with  them  any  written  evidence  submitted  in 
the  cause,  without  the  consent  and  direction  of  the  court,  and 
then  only  such  written  or  documentary  evidence  as  was  under 
seal,  and  the  exemplification  of  the  testimony  of  witnesses 
taken  in  chancery,  if  such  witnesses  were  dead  at  the  time  of 
the  trial ;  **  and  it  is  settled  that  a  state  statute  directing  what 
papers  read  in  evidence  on  the  trial  shall  or  may  be  carried 
from  the  bar  by  the  jury  is  not  binding  upon  federal  judges 
presiding  in  trials  at  common  law  in  the  circuit  and  district 
courts  of  the  United  States.*^ 

§  941.  Departure  in  pleading  under  code  procedure  defined 
by  the  common  law. — ^In  the  administration  of  justice  under  the 
code  procedure,  or  other  statutory  state  procedure,  by  which 
amendments  are  liberally  allowed,  it  is  frequently  necessary, 
for  the  purpose  of  applying  the  statute  of  limitations,  for  the 
court  to  ascertain  and  determine  whether  an  amended  pleading 
filed  in  a  cause  constitutes  a  departure  in  pleading,  and  states 

83  Southern    Pacific   R.    Co.    v.  tual  Accident  Association  v.  Bar- 

Denton,   146   U.    S.    202-210    (36:  ry,    131  U.    8.    100-123    (33:60); 

942) ;  Ante  Sec.  930.  Grimes  Dry  Goods  Co.  v.  Malcolm, 

84Nudd    V.    Burrows,    91   U.    S.  164  U.  S.  483-492  (41:524). 

426-442   (23:286).  seofflt  v.  Vick,  Walker  (Miss.) 

8c  Indianapolis  ft  St  Louis  Rail-  R.  99;  2  Tidd's  Prac.  (1807)  795. 

road  Co.  v.  Horst,  93  U.  S.  291-  bt  Nudd   v.    Burrows,   91   U.   S. 

3Q1    (23:898);    United  States  Mu-  426-442  (23:286). 
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a  new  cause  of  action  or  defense;  and  the  question  thus  pre- 
sented must  be  determined  by  the  rules  of  the  common  law.** 

A  departure  in  pleading  is  said  to  be  when  a  party  quits  or 
departs  from  the  case  or  defense  which  he  has  first  made,  and 
has  recourse  to  another;  it  occurs  when  the  replication  or  re- 
joinder contains  matter  not  pursuant  to  the  declaration  or  plea, 
and  which  does  not  support  and  fortify  it.  A  departure  may 
be  either  in  the  substance  of  the  action  or  defense,  or  the  law 
on  which  it  is  founded;  as  if  a  declaration  be  founded  on  the 
common  law,  and  the  replication  attempt  to  maintain  it  by  a 
special  custom  or  act  of  parliament.'" 

It  is  firmly  established  that,  if  the  court,  looking  to  the  rules 
of  the  common  law,  determines  that,  an  amended  petition  filed 
under  the  code  procedure,  or  other  statutory  procedure,  is  a 
departure  in  pleading,  stating  a  new  cause  of  action,  and  the 
statute  of  limitations  has  been  interposed  as  a  defense,  it  allows 
the  operation  of  the  statute  against  the  new  cause  of  action  up 
to  the  time  the  amendment  was  actually  filed.  The  rule  is  that, 
Avhile  a  new-  cause  of  action  may,  under  the  modem  procedure, 
be  set  up  and  sued  upon  by  an  amended  petition  or  complaint, 
the  defense  of  the  bar  of  the  statute  of  limitations  is  as  avail- 
able to  the  defendant  as  if  the  amendment  were  a  new  and  in- 
dependent suit,  and  the  filing  of  the  amendment  cannot  have 
relation  back  to  the  time  of  the  commencement  of  the  suit,  se 
as  to  avoid  the  bar  of  the  statute.*** 

§  942.  Execution  of  judgments  controlled  by  state  laws — 
When  and  how  adopted.— It  is  the  settled  doctrine  of  the  su- 
preme court  of  the  United  States,  evidenced  by  a  long  and  un- 
broken line  of  decisions,  that  congress,  and  the  courts  of  the 


3»  Union  Pacific  R.  Co.  v.  Wyler, 
154  U.  S.  285-298   (39:983). 

89  1  Chltty,  PI.  (12th  Am.  ed.) 
644-C4G;  Stephen's  PI.  (Philadel- 
phia ed.  1824)  405-411;  1  Tldd*s 
Practice   (1807)   638  et  seq. 

40  Union  Paclflc  R.  Co.  v.  Wyler, 
154  U.  S.  285-298  (39:983);  Box  v. 
Ry.  Co.,  107  Iowa  667,  78  N.  W. 
696;  Bigham  v.  Talbot,  63  Texas, 
271;  Roberson  v.  Mcllhenny,  59 
Texas,  615;  South  Carolina  R.  Co. 
V.  Nix,  68  Ga.  572;  Mohr  v.  Lemle, 


69  Ala.  180;  Flatley  v.  Memphis 
&  Charleston  R.  Co.,  9  Heisk. 
(Tenn.)  230;  Exposition  Cotton 
Mills  V.  Western  ft  A.  R.  Co.,  83 
Ga.  441;  Bolton  v.  Georgia  Pacific 
R.  Co.,  83  Ga.  659;  Alabama  G.  S. 
R.  Co.,  81  Ala.  229;  Toby  v.  Allen, 
3  Kan.  399;  Atlantic  ft  Pac.  R.  C6 
V.  Laird,  58  Fed.  R.  760;  Kansas 
City  V.  Hart,  60  Kan.  692,  67  Pac. 
R.  941;  Phoenix  Lumber  Co.  v. 
Houston  Water  Co.,  94  Texas,  463, 
61  S.  W.  707;  Cotton  v.  Rand,  93 
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United  States  acting  under  its  authority,  have  the  power,  under 
the  constitution,  to  adopt  the  laws  of  the  several  states  provid- 
ing writs  and  remedies  for  the  execution  of  judgments  in  com- 
mon-law cases,  and  all  proceedings  upon  such  writs  and  reme- 
dies.*^ There  has  been  frequent  legislation  upon  this  subject 
by  congress,  but  the  law  now  in  force,  adopting  state  remedies 
upon  judgments,  is  embraced  in  the  sixth  section  of  the  act  of 
June  1,  1872,  ''to  further  the  administration  of  justice,"  now 
section  916  of  the  United  States  Revised  Statutes,  which  took 
effect  as  of  December  1,  1873,**  and  is  as  follows: 

**The  party  recovering  a  judgment  in  any  common-law  cause 
in  any  circuit  or  district  court,  shall  be  entitled  to  similar 
remedies  on  the  same,  by  execution  or  otherwise,  to  reach  the 
property  of  the  judgment  debtor,  as  are  now  provided  in  like 
causes  by  the  laws  of  the  state  in  which  such  court  is  held,  or 
by  any  such  laws  hereafter  enacted  which  may  be  adopted  hyk 
general  rules  of  such  circuit  or  district  court;  and  such  courts 
may,  from  time  to  time,  by  general  rules,  adopt  such  state  laws 
as  may  hereafter  be  in  force  in  such  states  in  relation  to  reme- 
dies upon  judgments,  as  aforesaid,  by  execution  or  otherwise."  *• 

This  statute  adopts  (1)  the  state  remedies  ''now  provided 
in  like  causes  by  the  laws  of  the  states" — ^that  is  at  the  time 
section  916  of  the  United  States  Revised  Statutes  was  passed 
or  re-enacted  upon  the  revision,  or  (2)  state  remedies  provided 
by  state  laws  ''hereafter  enacted" — that  is  after  the  enactment 
of  said  section  916 — ^by  the  states,  "which  may  be  adopted  by 
general  rules  of  such  circuit  or  district  courts;"  and  state  reme- 
dies upon  judgments  provided  by  state  laws  enacted  since  De- 
cember 1,  1873,  when  the  United  States  Revised  Statutes  went 
into  effect,  cannot  be  availed  of  nor  resorted  to  by  parties  re- 
covering common-law  judgments  in  the  federal  circuit  and  dis- 


Texas  25,  51  S.  W.  838;  Landa  v. 
Obert,  78  Texas,  33,  14  S.  W.  297; 
Woods  v.  Huffman,  64  Texas,  98; 
Moralis,  66  Texas,  189;  Windom  v. 
Howard,  86  Texas,  505. 

*i  Wayman  v.  Southard,  10 
Wheat.  1-60  (6:253);  Ex  parte 
Boyd,  105  U.  S.  647-658  (26:1200), 
(where  the  authorities  are  all  cit- 
ed in  the  opinion) ;  Cook  v.  Avery, 
147  U.  S.  375-386  (37:209). 


«  Ex  parte  Boyd,  105  U.  S.  647- 
658  (26:1200):  Canal  and  Clai- 
borne Streets  R.  R.  Co.  v.  Hart, 
114  U.  S.  053-654  (29:226);  Lam- 
aster  V.  Keeler.  123  U.  S.  376-391 
(31:238). 

«17  U.  S.  Stat,  at  L.,  eh.  255, 
Sec.  6,  p.  196;  U.  S.  Rev.  Stat.  Sec. 
916,  4  Fed.  Stat.  Anno.  580,  U.  S. 
Comp.  Statutes  1901,  p.  684. 
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trict  courts,  unless  such  remedies  have  been  **  adopted  by  gen- 
eral rules''  of  such  courts,  but  will  be  confined  to  those  remedies 
provided  by  state  laws  in  force  when  the  Revised  Statutes  went 
into  effect.** 

§  943.  Same— ' 'Proceedings  supplementary  to  execution." — 
Parties  recovering  judgments  in  common-law  causes  in  the 
federal  circuit  and  district  courts  are  entitled  to  the  benefit  of 
** proceedings  supplementary  to  execution,"  prescribed  and  au- 
thorized by  state  statutes,  in  which,  upon  an  execution  issued 
upon  a  judgment  at  law  and  returned  unsatisfied,  in  whole  or 
in  part,  among  other  things,  the  judgment  debtor  is  required 
to  submit  to  an  examination  under  oath,  for  the  discovery  of 
his  assets,  property  or  choses  in  action,  or  due  to  him  or  held 
in  trust  for  him,  in  order  that  they  may  be  applied  to  the  satis- 
faction of  the  judgment.  Such  an  examination  of  the  judg- 
ment debtor,  under  oath,  for  the  discovery  of  his  assets,  is  not 
a  proceeding  of  equitable  jurisdiction,  as  that  jurisdiction  was 
known  and  defined  in  the  laws  of  England  at  the  time  of  the 
adoption  of  the  federal  constitution,  and  forms  no  part  of  the 
equity  jurisdiction  which  was,  by  that  instrument,  vested  in 
the  courts  of  the  United  States ;  and,  therefore,  such  proceeding 
is  properly  exercised  by  the  federal  circuit  and  district  courts, 
sitting  as  courts  of  common  law.  There  was  no  jurisdiction  in 
the  high  court  of  chancery  of  England  to  entertain  a  naked  bill 
against  a  judgment  debtor  for  a  discovery  of  his  assets,  and 
the  proceeding  is  purely  statutory.** 

§  944.  Refusing  or  granting  new  trial  not  controlled  by  state 
procedure. — ^It  has  long  been  the  established  law  in  the  courts 
of  the  United  States,  that  to  grant  or  refuse  a  new  trial  in  an 
action  at  law  rests  in  the  sound  discretion  of  the  court  to  which 
the  motion  is  addressed,  and  the  action  of  the  court  upon  the 
motion  cannot  be  reviewed  upon  writ  of  error;  the  refusal  to 
grant  a  new  trial  cannot  be  assigned  as  error  in  an  appellate 
court.  This  rule  waa  not  abrogated  by  the  conformity  act,  and 
in  passing  upon  motions  for  ncAv  trials  the  federal  courts  are 
in  no  wise  controlled  by  state  laws  and  rules.*' 

44Lama8ter  v.  Keeler,  123  U.  S.  658  (26:1200);  Sage  v.  Ry.  Co.,  47 

376-391   (31:238);  Cook  v.  Avery,  Fed.  R.  4. 

147  U.  S.  376-386  (37:209).  "Newcomb  v.  Wood.  97  U.  S. 

«Bx  parte  Boyd,  105  U.  S.  647-  581-584  (24:1085);  Coffey  v.  Unit- 
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§  945.  Preparing  case  for  review  on  writ  of  error  by  appel- 
late court  not  controlled  by  state  procedure. — ^The  rules  of 
practice  and  procedure  in  the  state  courts  have  no  application 
to  proceedings  in  the  federal  trial  courts,  taken  for  the  purpose 
of  reviewing,  upon  writ  of  error  in  the  appellate  courts,  the 
judgments  of  such  trial  courts.  The  making  of  objections  and 
reserving  exceptions  upon  the  trial,  and  the  preparation,  per- 
fecting, settling  and  signing  bills  of  exceptions,  and  whatever 
else  is  necessary  to  be  done  in  the  trial  court,  in  order  that  its 
action  or  ruling  upon  any  particular  question  or  matter  may 
be  reviewed  or  revised  upon  writ  of  error,  must  be  done  in 
accordance  with  the  acts  of  congress,  and  the  rules  prescribed 
by  the  appellate  courts,  and  such  other  rules  as  have  been  an- 
nounced or  recognized  in  the  decisions  of  the  federal  supreme 
court  as  essential  in  the  administration  of  justice.*^ 

§  946.  State  procedure  obligatory  on  the  federal  courts — 
Subject  to  the  above  exceptions. — Subject  to  the  exceptions, 
limitations  and  restrictions,  stated  in  this  chapter,  and,  per- 
haps, a  few  others  not  here  enumerated,  the  act  of  conformity  is 


ed  States,  117  U.S.  235  (29:891); 
Missouri,  Pacific  R.  Co.  v.  The 
Chicago  ft  Alton  R.  Co.,  132  U.  S. 
191-192  (33:309);  Indianapolis  ft 
St  Louis  R.  Co.  V.  Horst,  93  U. 
B.  291   (23:898). 

47iEx  parte  Chateauguay  Ore  ft 
Iron  Co.,  128  U.  S.  544-557  (32: 
508);  St.  Clair  y.  United  States, 
154  U.  S.  134-155  (38:936);  Lin- 
coln V.  Power,  151  U.  S.  436-443 
(38:224);  Francisco  v.  Chicago  ft 
A.  R.  Co.,  79  C.  C.  A.  292-298; 
Boogher  v.  Life  Ins.  Co.,  103  U.  S. 
•90-98  (26:310). 

In  delivering  the  opinion  of  the 
count  In  one  of  the  cases  cited, 
Sanborn,  circuit  Judge,  said: 

"But  the  power  and  practice  of 
the  national  appellate  courts  and 
the  means  of  reviewing  the  Judg- 
ments of  the  circuit  and  district 
courts  therein  are  neither  condi- 
tioned, aftected,  or  controlled  by 
the  statutes  of  the  states,  the  prac- 


tice of  these  courts,  or  the  act  of 
,  conformity..  Section  914  is  limit- 
ed by  its  express  terms  to  the 
practice  and  proceedings  in  the 
circuit  and  district  courts  to  pro- 
cure their  Judgments.  It  has  no 
application  to  the  practice  or  pro- 
ceedings of  the  federal  appellate 
courts,  or  to  any  matters  relating 
to  bills  of  exceptions,  motions  for 
new  trials,  or  any  other  means 
adopted  to  review  the  Judgments 
of  the  circuit  or  district  courts. 
The  power  and  practice  of  the  fed- 
eral appellate  courts  are  derived 
exclusively  from,  the  constitution, 
the  acts  of  congress,  the  common 
law,  the  ancient  English  statutes, 
and  the  rules  and  practice  of  the 
courts  of  the  United  States;  and 
they  may  not  be  extended,  dimin- 
ished, controlled,  or  affected  by 
the  statutes  of  the  states  or  the 
practice  of  their  courts."  79  C. 
C.  A.  296-297. 
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mandatory,  and  the  state  practice  and  procedure  is  obligatory 
upon  the  federal  district  and  circuit  courts ;  and  parties  litigant 
in  those  courts  are  entitled  to  the  advantage  of  all  the  remedies 
given  by  the  state  law,  and  to  have  them  administered  in  the 
due  and  established  course  of  judicial  procedure/® 

48  indianapoUs   &   St.   Louis   R.  451-457    (30:982);    Southern    Pa- 

R.  Co.  V.  Horst,  93  U.  S.  291-301  clflc  Co.  v.  Denton,  146  U.  S.  202- 

(23:898);  Amy  v.  City  .of  Water-  210    (36:942);    Roberts  v.   Lewis., 

ton,  130  U.  S.  301-320    (32:946);  144   U.   S.   653-658    (36:579);    Ex 

Albany    and    Rensselaer    Iron    &  parte  Boyd,  105  U.  8.  647-^58  (26: 

Steel  Co.  y.  Lundberg,  121  U.  S.  1200). 


CHAPTER  XX. 

THE  VENUE  OF  SUITS  IN  THE  CIRCUIT  COURTS  OP  THE 

UNITED  STATES. 


§  947.  'Suits   are  local  or  transi- 
tory. 

948.  The  venue  of  suits  in  the 

federal  courts  regulated 
by  federal  statute. 

949.  Suit  must  be  brought  In  the 

state  of  which  the  defend- 
ant is  a  citizen  and  in 
the  district  whereof  he  is 
an  inhabitant — General 
rule — ^Exceptions. 

950.  Same — Citizenship  and  res- 

idence of  corporations. 

961.  Venue   when    the   Jurisdic- 

tion is  founded  on  the 
diversity  of  the  citizen- 
ship of  the  parties. 

962.  Same — When      there      are 

more  plaintifts  or  defend- 
ants than  one. 

963.  Same — Suits     against     na- 

tional banks. 

964.  Venue     of     suits     against 

aliens  and  alien  corpora- 
tions. 

966.  Venue  of  local  suits. 

966.  Same — Not  necessary  that 
plaintift  or  defendant 
shall  be  an  inhabitant  of 
the  district  where  suit  is 
brought 


§  957.  Same — Suit  to  remove 
cloud  frcHn  shares  of 
stock  in  a  corporation. 

958.  Same  —  Trespass  quare 
clatuum  fregit, 

969.  Special  acts  regulating  ven- 
ue in  particular  districts. 

960.  Venue  of  suits  of  which  fed- 

eral courts  have  exclu- 
sive jurisdiction  not  con- 
trolled by  general  judi- 
ciary act. 

961.  Samer— Venue  of  suits   for 

infringement  of  letters 
patent. 

962.  Same — Venue  of  suits    un- 

der federal  statute  to  pro- 
Itect  commerce. 

963.  Same — ^Venue     of     actions. 

for  damages  under  the 
federal  anti-trust  act — 
Where  defendant  resides 
or  is  found. 

964.  Venue  of  suits  for  pecuni- 

ary penalties  and  forfeit- 
ures. 
§  966.  Venue  of  suits  for  internal 
revenue  taxes. 
966.  Venue  of  suits  by  national 
banks  to  enjoin  comptrol- 
ler of  the  currency. 


§  947.  Stiits  are  local  or  transitory. — Suits  at  common  law 
were  either  local  or  transitory,  and  the  venue  was  laid  accord- 
ingly ;  ^  and  this  distinction  has  been  recognized  and  preserved 

iTidd's  Prac.  (1807)  369;  1  271;  Doulson  v.  Matthews,  4  Term 
Chitty,  PI.    (12th  Am.  Ed.) -267-      (Dunford  ft  East)  R.  503;  Roach 
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in  the  legislation  of  congress  prescribing  the  venue  of  suits  in 
the  federal  courts,  and  also  in  the  decisions.^ 

§  948.  The  venue  of  suits  in  the  federal  courts  regulated  by 
federal  statutes. — The  venue  of  suits  of  a  civil  nature  in  the 
circuit  courts  of  the  United  States  is  regulated  and  controlled 
by  federal  statutes,  and  not  by  state  legislation.'  This  object 
is  effected  by  statutes  of  general  application,*  and  also  by  some 
special  statutes  applicable  only  to  the  circuit  courts  in  par- 
ticular states  or  districts."  It  is  possibly  true  thajt  section  740 
of  the  United  States  Revised  Statutes  was  repealed  by  the  pres- 
ent judiciary  act,  but  it  has  not  been  so  declared  by  the  courts.' 

§  949.  Suft  must  be  brought  in  the  state  of  which  the  de- 
fendant is  a  citizen  and  in  the  district  whereof  he  is  an  inhabit- 
ant— Oeneral  rule — ^Exceptions. — ^The  general  rule  in  regard  to 
the  venue  of  suits  in  the  circuit  courts  of  the  United  States, 
•established  by  the  first  section^  of  the  judiciary  act  now  in 
force  is  that,  every  suit  brought  against  any  person,  in  any 
circuit  court  of  the  United  States,  by  any  original  process  or 
proceeding,  must  be  brought  in  the  state  of  which  the  defendant 
is  a  citizen,  and  in  the  judicial  district  in  which  he  resides  and 
of  which  he  is  an  inhabitant"  But  to  this  general  rule  there  are 
four  exceptions;  that  is  to  say,  there  are  four  classes  of  cases 
not  governed  by  the  rule,  namely:  the  rule  does  not  apply 
(1)  where  the  jurisdiction  of  the  circuit  court  is  founded  only 
on  the  fact  that  the  action  is  between  citizens  of  different  states; 
nor  (2)  where  the  suit  is  brought  against  an  alien,  or  against  a 


y.  Damron,  2  Humph.  (Tenn.) 
427;  Watts  v.  Kinney,  6  Hill  (N. 
Y.)  82;  Elder  v.  Hilzheim,  6 
<}eorge  (Miss.)  231. 

s  Livingston  v.  Jefferson,  1 
Brock.  203,  Fed.  Cas.  No.  8,411; 
3£cKenna  v.  Flak,  1  How.  241-249 
(11:117);  Ellen  wood  v.  Marietta 
Chair  Co.,  158  U.  S.  105-108  (39: 
913);  Stone  t.  United  States,  167 
U  S.  178-169  (42:127);  Schulen- 
l)erg  V.  Harriman,  21  Wall.  44-65 
(22:551);  Casey  v.  Adams,  102  U. 
S.  CC-68  (26:52). 

8  Galveston,  Harrisburg  A  San 
Antonio  Ry.  Co.  v.  Ck)nzales,  151 
U.  S.  496-520  (38:248);   Southern 


Pacific  Co.  V.  Denton,  146  U.  S. 
202-210   (36:942). 

*U.  S.  Rev.  Stat.  Sees.  74,  742; 
25  U.  S.  Stat,  at  L.,  ch.  866,  sec.  1, 
p.  434 ;  18  U.  S.  Stat,  at  L.,  ch.  137. 
Sec.  8,  p.  472. 

s  Petri  V.  Creelman  Lumber  Co., 
199  U.  S.  487-501  (60:281). 

0  Petri  V.  Creelman  Lumber  C3o., 
199  U.  S.  487-601  (50:281). 

7  25  U.  S.  Stat,  at  L.,  ch.  866, 
sec.  1,  p.  433. 

8  Re  Keasby  &  Mattison  Co^  160 
U.  S.  1221-231  (40:402);  McCor- 
mick  Harvesting  Machine  Co.  v. 
Walthers,  134  U.  8.  41-46  (33:833). 
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corporation  created  by  a  foreign,  state,  empire  or  kingdom ;  nor 
(3)  where  the  suit  is  one  of  which  the  circuit  courts  of  the  United 
States  have  exclusive  original  jurisdiction;  nor  (4)  where  the 
suit  is  one  of  a  local  nature.  The  rules  controlling  the  classes 
of  cases  embraced  in  these  exceptions  to  the  general  rule  will  be 
stated  in  subsequent  sections  of  this  chapter. 

§  950.  Same— Citizenship  and  residence  of  corporationB. — ^A 
corporation  created  by  one  of  the  states  of  the  Union  is,  within 
the  meaning  of  the  judiciary  act,  a  citizen  and  an  inhabitant 
of  the  state  which  created  it,  and  is  an  inhabitant  and  resident 
of  the  judicial  district  in  which  its  principal  offices  are  sit- 
uated, its  books  kept,  and  its  general  corporate  business  is  trans- 
acted; and  if  there  be  two  or  more  judicial  districts  in  the 
state  and  it  transacts  business  in  all  of  them,  still  it  must  be 
considered  as  an  inhabitant  and  resident  only  of  the  district 
where  its  general  offices  are  located,  and,  unless  it  be  within 
some  exception  to  the  general  rule  as  above  stated,  every  civil 
suit  by  original  process  or  proceeding  brought  against  such  cor- 
poration must  be  brought  in  the  state  of  its  creation  and  in 
the  judicial  district  where  its  general  offices  are  located  and  its 
general  corporate  business  is  transacted.*  And  a  corporation 
does  not  waive  its  right  to  be  sued  alone  in  the  state  which 
created  it,  by  having  and  maintaining  a  usual  place  of  business 
in  another  state  in  which  it  has  not  been  incorporated.*® 

§  951.  Venue  when  the  jurisdiction  is  founded  on  the  diver- 
sity of  the  citizenship  of  the  parties. — ^The  first  section  of  the 
judiciary  act  contains  a  proviso  to  the  general  provision  defining 
the  venue,  which  proviso  is  as  follows:  "But  where  the  juris- 
diction is  founded  only  on  the  fact  that  the  action  is  between 
citizens  of  different  states,  suit  shall  be  brought  only  in  the 
district  of  the  residence  of  either  the  plaintiff  or  defendant."  ** 

Under  this  proviso,  which  is  an  exception  to  the  general  rule 
above  stated,  every  suit  brought  against  any  person,  in  any 
circuit  court  of  the  United  States,  by  any  original  process  or 
proceeding,  where  the  jurisdiction  of  the  court  is  based  on  the 

^GalveBton,    Harrlsburg  ft    San  (36:942);  Re  Keasby  ft  Mattison 

Antonio  Ry.  Co.  v.  Gonzales,  151  Company,  160  U.  S.  221-231   (40: 

U.  8.  496-520  (38:248).  402). 

10  Ex  parte  Shaw,  145  U.  S.  444-  ii  25  U.  S.  Stat,  at  L.,  eh.  866, 

453     (36:768);     Southern    Pacific  sec.  1,  p.  34a 
Co.  V.  Denton,  146  U.  S.  202-210 


670 


FEDERAL  PROCEDURE  AT  LAW. 


§    953 


fact  that  the  action  is  between  citizens  of  different  states^  must 
be  brought  in  the  state  of  which  the  plaintiff  is  a  citizen,  and 
in  the  judicial  district  of  which  he  is  an  inhabitant  and  a  resi- 
dent; or  it  must  be  brought  in  the  state  of  which  the  defendant 
is  a  citizen,  and  in  the  judicial  district  of  which  he  is  an  inhabi- 
tant and  a  resident.^* 

§  962.  Same — When  there  are  more  plaintiffs  or  defradants 
than  one. — ^When  there  are  more  plaintiffs  or  defendants  than 
one,  all  of  the  plaintiffs  must  be  competent  to  sue,  and  all  of  the 
defendants  must  be  liable  to  be  sued  in  the  particular  action. 
There  must  be  diversity  of  citizenship  between  all  the  plaintiffs 
And  all  the  defendants;  and  the  suit  cannot  be  brought  in  the 
state  and  district  of  the  citizenship  and  residence  of  one  of  the 
plaintiffs  unless  it  be  that  of  all  the  plaintiffs,  nor  can  it  be 
brought  in  the  state  and  district  of  the  citizenship  of  one  of 
the  defendants,  unless  it  be  that  of  all  the  defendants." 

But  where  there  are  two  plaintiffs  who  are  citizens  of  differ- 
•ent  states,  and  there  is  one  defendant  who  is  a  citizen  of  a  third 
state,  the  suit  may  be  maintained  in  the  state  and  district  of  the 
residence  and  citizenship  of  the  defendant;  it  is  not  necessary 
in  such  case  that  the  two  plaintiffs  should  be  citizens  of  the» 
same  state.^* 

§  963.  Same — Suits  against  national  banks. — ^Under  existing 
legislation,  all  national  banking  associations  established  under 
the  laws  of  the  United  States  are,  for  the  purposes  of  all  actions 
by  or  against  them,  real,  personal,  or  mixed,  and  all  suits  in 
equity,  deemed  citizens  of  the  states  in  which  they  are  respect- 
ively located;  and  in  such  cases  the  circuit  and  district  courts 
have  no  jurisdiction  other  than  such  as  they  would  have  if 
such  banks  were  organized  under  state  laws." 


12  Ex  parte  Wlsner,  203  U.  S.  449- 
461  (51:264);  Ex  parte  Shaw,  145 
U.  S.  444-453  (36:768);  Southern 
Pacific  Co.  V.  Denton,  146  U.  S.  202- 
210  (36:942);  McCormick  Harvest- 
ing Machine  Co.  v.  Walthers,  134 
U.  S.  41-45  (33:833);  Galveston, 
Harrisburg  ft  San  Antonio  Ry.  Co. 
V.  Gtonzales,  151  U.  S.  496-520  (38: 
248). 

18  Smith  V.  Lyon,  133  U.  S.  315- 
^20    (33:635);   Hooe  v.  Jamieson, 


16G  U.  S.  395-396  (41:1049);  Re 
Keasby  ft  Mattlson  Co.,  160  U.  S. 
221-231   (40:402). 

14  Sweeney  v.  Carter  Oil  Co.,  199 
U.  S.  252-259  (50:178). 

15  22  U.  S.  Stat,  at  L.,  ch.  290, 
sec.  4,  p.  162;  25  U.  S.  Stat  at  L., 
ch.  866,  sec.  4,  p.  434 ;  Leather  Mfg. 
National  Bank  v.  Cooper,  120  U.  S. 
778-784  (30:816);  Whitmore  v. 
Amofikeag  National  Bank,  134  U.  S. 
527-530   (33:1002);   Petri  v.  Com- 
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§  954;  Venue  of  suits  against  aliens  and  alien  corporations. — 

The  provisions  of  the  judiciary  act  prescribing  the  venue  of 
suits  in  the  circuit  courts  of  the  United  States  evidently  con- 
templated those  persons,  and  those  persons  only,  who  are  citi- 
zens of  some  state  of  the  union,  and  are  inhabitants  of  soma 
judicial  district  in  one  of  the  states,  and  those  provisions  of  the 
law  are  manifestly  inapplicable  to  a  suit  brought  by  a  citizen 
of  one  of  th&  United  States  against  an  alien,  or  against  a  cor- 
poration created  by  a  foreign  state.  To  construe  those  provi- 
sions as  applicable  to  such  suits  would  be  to  open  the  courts  of 
the  United  States  to  aliens  and  alien  corporations  against  citi- 
zens, and  to  close  them  to  citizens  against  aliens  and  alien  cor- 
porations. And  the  rule  is  now  established  that  suits  by  citi- 
zens of  the  states  against  aliens  and  alien  corporations  may  be 
brought  in  any  circuit  court  of  the  United  States  where  the  de- 
fendant may  be  found  at  the  time  of  the  service  of  the  process, 
and  service  upon  the  financial  agent  of  an  alien  corporation 
within  the  jurisdiction  of  the  court  is  a  sufficient  service  upon 
the  corporation.^* 

§  955.  Venue  of  local  suits. — ^AU  suits  brought  in  the  circuit 
courts  of  the  United  States  to  enforce  any  legal  or  equitable 
lien  upon,  or  claim  to,  or  to  remove  any  incumbrance  or  lien  or 
cloud  upon  the  title  to  real  or  .personal  property  are  local  suits, 
and  must  be  brought  in  the  judicial  district  in  which  the  prop- 
erty is  situated ;  and  if  the  property  which  is  the  subject-matter 
of  the  suit  is  situated  partly  in  one  district  and  partly  in  an- 
other, within  the  same  state,  the  suit  may  be  brought  in  the  cir- 
cuit court  of  either  district,  and  the  court  in  which  the  suit  is 
brought  shall  have  jurisdiction  to  decide  it,  and  to  cause  its 
mesne  or  final  process  to  be  issued  and  executed,  as  fully  as  if 
the  property  w^ere  wholly  within  the  district  for  which  such 
court  is  constituted.^^ 


mercial  National  Bank  of  Chicago, 
142  U.  S.  644-651  (33:1144);  Ex 
parte  Jones,  164  U.  S.  691-694  (41: 
601). 

i«  Re  Hohorst,  150  U.  S.  653-654 
(37:1211);  Barrow  Steamship  Co. 
V.  Kane,  170  U.  S.  100-113  (42:- 
964). 

17  U.  S.  Rev.  Stat.  sec.  742;   18 


U.  S.  Stat,  at  L.  ch.  137,  sec.  8, 
pp.  470-473;  4  Fed.  Stat.  Anno. 
380-381;  Mellen  v.  Moline  Malle- 
able Iron  Works,  131  U.  S.  352-371 
(33:178);  Greely  v.  Lowe,  155  U. 
S.  58-76  (39:69);  Dick  v.  Poraker, 
155  U.  S.  404-416  (39:201);  Arndt 
V.  Griggs,  134  U.  8.  316-329  (33: 
918);   Jellenik    y.  Huron    Mining 
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§  956.  Same — ^Not  necessary  that  plaintiff  or  defendant 
should  be  an  inhabitant  of  the  district  where  suit  is  brought. — 
In  local  suits  the  situs  of  the  property  determines  the  judicial 
district  where  the  suit  shall  be  brought;  and  if  the  requisite 
diversity  of  citizenship  exists,  and  the  jurisdictional  amount  is 
involved,  the  court  where  the  property  is  situated  has  jurisdic- 
tion of  the  suit,  although  neither  the  plaintiff  nor  defendant  is 
an  inhabitant  of  or  resides  in  the  district,  nor  is  a  citizen  of 
that  state.  The  provisions  of  the  general  judiciary  act,  requir- 
ing that  suits  shall  be  brought  in  the  district  of  which  the  de- 
fendant is  an  inhabitant,  or  in  the  district  of  which  either  the 
plaintiff  or  defendant  is  an  inhabitant,  and  in  which  he  resides, 
has  no  application  to  local  suits  of  the  character  above  men- 
tioned. AH  of  the  parties,  both  plaintiffs  and  defendants,  may 
be  non-residents  of  the  state  where  the  property  i^  situated,  and 
yet  the  court  will  have  jurisdiction  if  diversity  of  citizenship 
exists.'* 

§  967.  Same— Suit  to  remove  cloud  from  shares  of  stock  in  a 
corporation. — ^Where  a  state  statute  provides  that  the  stock  of 
corporations  created  by  that  state  shall  be  deemed  personal 
property,  transferable  on  the  books  of  the  company,  such  stock 
is  situated  within  the  state  within  the  meaning  of  the  acts  of 
congress  defining  the  venue  of  local  suits,  and  a  suit  to  remove 
a  cloud  from  the  title  of  such  stock,  and  to  determine  its  owner- 
ship, is  a  local  suit,  and  should  be  brought  in  the  state  which 
created  the  corporation,  and  in  the  judicial  district  where  its 
principal  office  is  situated.^" 

§  968.  Same— Trespass  quare  clausum  fregit. — ^An  action  to 
recover  damages  for  trespass  upon  land,  such  as  digging,  ex- 
cavating and  removing  the  soil,  and  felling  and  carrying  away 
timber,  is,  like  an  action  to  recover  the  title  and  possession  of 
the  land  itself,  a  local  action,  and  can  be  brought  only  in  the 
state  and  in  the  judicial  district  in  which  the  land  lies.^®    But 

Co.,  177  U.  S.  1-14  (44:647);  Clt-  tral  Railroad  Company  et  al,  205 

izens'  Savings  &  Trust  Co.  ▼.  II-  U.  S.  46-59   (51:708). 

linols  Central  Railroad  Co.,  et  al.,  is  Jellenlk  v.  Huron  Copper  Min- 

205  U.  S.  46-69  (51:708).  Ing  Co.,  177  U.  S.  1-4  (44:647). 

18  Dick   v.    Foraker,    155    U.    S.  20  Livingston     v.     Jefferson,     1 

404-416    (39:201);    Citizens*    Sav-  Brock.   203,  Fed.   Cas.  No.   8,411; 

ings  ft  Trust  Co.  v.  Illinois  Cen-  McKenna  v.  Fisk,  1  How.  241-249 


§  959 


VENUE  OP  SUITS  IN  CIRCUIT  COURTS* 


673 


a  suit  to  recover  the  value  of  trees  cut  and  converted  to  de- 
fendant's use,  and  not  for  trespass  to  the  land,  is  a  transitory 
action,  and  follows  the  person  of  the  defendant.^^ 

§  959.  Special  acts  regulating  venue  in  particular  districts.— 
There  are  special  acts  of  congress,  regulating  the  venue  of  the 
circuit  and  district  courts  in  many  of  the  states,  though  not  in 
all  of  them.  Some  of  these  special  acts  were  passed  prior  and 
some  subsequent  to  the  passage  of  the  present  judiciary  act,  and 
are  not  displaced  by  it,  but  constitute  local  exceptions  to  th<? 
general  rules  upon  the  subject  of  venue  prescribed  by  the  gen- 
eral act,  in  conformity  with'  the  policy  of  the  government  from 
an  early  period  to  provide  for  the  local  conveniences  and  neces- 
sities of  the  several  states."  These  special  acts,  in  so  far  as  they 
regulate  the  venue  in  civil  suits  are  referred  to  below  by  states 
in  alphabetical  order.** 


(11:117);  EUenwood  v.  Marietta 
Chair  Co.,  158  U.  S.  105-108  (39; 
913);  U.  S.  Rev.  Stat.  sees.  741, 
742. 

21  United  StBiima  y.  Stone,  167  U. 
S.  178-196   (42:127). 

22  Petri  y.  Creelman  Lumber  Co., 
199  U.  S.  487-501  (50:281). 

ss  Special  Acts  regulating  venue 
cited  by  states  in  alphabetical  or- 
der:— 

Alabama:  23  U.  S.  Stat,  at  Li 
eh.  38,  sec.  4,  p.  18;  4  Fed.  Stat. 
Anno.  r>27;  U.  S.  Comp.  Stat.  1901, 
pp.  318-  319. 

California:  31  U.  S.  Stat  at  L. 
ch.  594,  sec.  4,  p.  220;  4  Fed.  Stat. 
Anno.  628;  U.  S.  Comp.  Stat.  1901, 
p.  327. 

Georgia:  21  U.  S.  Stat  at  L. 
ch.  17,  sees.  4,  8,  p.  63;  4  Fed.  Stat 
Anno.  631;  U.  S.  Comp.  Stat  1901, 
p.    334. 

25  U.  S.  Stat  at  L.  ch.  168, 
sec.  3,  p.  671;  4  Fed.  Stat  Anno. 
632;  U.  S.  Comp.  Stat  1901,  p.  337. 

31  U.  S.  Stat  at  L.  ch.  185,  sec. 
2,  p.  74;  4  Fed.  Stat  Anno.  633;  U. 
S.  Comp.  SUt  1901,  p.  340. 

43 


32  U.  S.  Stat  at  L.  ch.  1338,  sec. 
3,  p.  551;  4  Fed.  Stat  Anno.  634. 

Idaho:  27  U.  S.  Stat  at  L.  ch. 
145,  sec.  4,  p.  73;  4  Fed.  Stat. 
Anno.  635-636;  U.  S.  Comp.  Stat 
1901,  p.  343. 

Illinois:  24  U.  S.  Stat,  at  L.  eh. 
315,  sec.  4,  p.  442;  4  Fed.  Stat 
Anno.  636;  U.  S.  Comp.  Stat  1901^ 
p.  345. 

Indiana:  U.  S.  Rev.  Stat  sec. 
743;  4  Fed.  Stat  Anno.  636;  U.  S. 
Comp.  Stat  1901,  p.  589. 

Iowa:  U.  S.  Rev.  Stat  sec.  744; 
4  Fed.  Stat  Anno.  636. 

21  U.  S.  Stat  at  L.  ch.  120,  sec. 
2,  p.  155;  4  Fed.  Stat  Anno.  637. 

22  U.  S.  Stat  at  L.  ch.  312,  sec. 
9,  p.  173;  4  Fed.  Stat  Anno.  638. 

31  U.  S.  Stat  at  L  ch.  601,  sec. 
2  pp.  249,  730;  4  Fed.  Stat  Anno. 
638. 

Kansas:  26  U.  S.  Stat  at  L. 
ch.  403,  sec.  2,  p.  129;  4  Fed.  Stat 
Anno.  639;  U.  S.  Comp.  Stat  1901, 
pp.  356-357. 

27  U.  S.  Stat  at  U  ch.  59,  sec 
2,  p.  24;  4  Fed.  Stat  Anno.  639; 
U.  S.  Comp.  Stat.  1901,  pp.  357-358. 
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§  960.  Venue  of  suits  of  which  federal  courts  have  exclusiye 
jurisdiction  not  controlled  by  general  judiciary  act. — ^The  pro- 
visions of  the  general  judiciary  act  now  in  force,^*  prescribing 


Kentucky:  U.  S.  Rev.  Stat  sec 
745;  4  Fed.  Stat.  Anno.  639-640; 
U.  S.  Comp.  Stat.  1901,  pp.  589-590. 

25  U.  S.  Stat  at  L.  eh.  792,  sec. 
2,  p.  390;  4  Fed.  Stat.  Anno.  707- 
708. 

Louisiana:  21  U.  S.  Stat,  at  L. 
ch.  144,  sec.  2,  p.  507;  4  Fed.  Stat 
Anno.  641;  U.  S.  Comp.  Stat  1901, 
p.  364. 

25  U.  S.  Stat  at  L.  ch.  789,  sec. 
2,  p.  388;  4  Fed.  Stat  Anno.  642; 
U.  S.  Comp.  Stat  1901,  p.  366. 

25  U.  S.  Stat  at  L.  ch.  869, 
sec.  3,  p.  438;  4  Fed.  Stat.  Anno. 
642;  U.  a  Comp.  Stat  1901,  p.  367. 

Michigan:  20  U.  S.  Stat  at  L.  ch. 
326,  sec.  3,  p.  176;  4  Fed.  Stat 
Anno.  643;  U.  S.  Comp.  Stat  pp. 
370-371. 

.  28  U.  S.  Stat  at  L.  ch.  66, 
sec.  3,  p.  67;  4  Fed.  Stat.  Anno. 
644;  U.  S.  Comp.  Stat  1901,  p.  373. 

Minnesota:  26  U.  S.  Stat  at  L. 
ch.  167,  sec.  2,  p.  72;  4  Fed.  Stat 
Anno.  644-645;  U.  S.  Comp.  Stat. 
1901,  p.  375. 

Mississippi:  22  U.  S.  Stat  at  L. 
ch.  218,  sec.  3,  p.  102;  4  Fed.  Stat 
Anno.  645-646;  U.  S.  Comp.  Stat 
1901,  pp.  378-379. 

24  U.  S.  Stat  at  L.  ch.  279,  sec. 
2,  p.  430;  4  Fed.  Stat  Anno.  646; 
U.  S.  Comp.  Stat  1901,  p.  381. 

25  U.  S.  Stat,  at  L.  ch.  58,  sec. 
2,  p.  78;  4  Fed.  Stat  Anno.  646- 
647;  U.  S.  Comp.  Stat  1901,  pp. 
381-382. 

28  U.  S.  Stat  at  L.  ch.  144,  sees. 
2,  4,  p.  115;  4  Fed.  Stat  Anno. 
647;  U.  S.  Comp.  Stat  1901,  pp. 
382-383. 

Missouri:  24  U.  S.  Stat  at  L.  ch. 
271,  sec.  4,  p.  425;   4  Fed.  Stat 


Anno.  647-648;  U.  S.  Comp.  Stat 
1901,  p.  387. 

31  U.  S.  Stat,  at  L.  ch.  164,  sec. 
4,  p.  739;  4  Fed.  Stat  Anno.  349- 
350;  U.  S.  Comp.  Stat  1901,  p.  390. 

Nebraska:  34  U.  S.  Stat,  at  L. 
ch.  2073,  sees.  7,  8,  p.  999;  Fed. 
Stat  Anno.  Supplement  1907,  p. 
204. 

North  Dakota:  26  U.  S.  Stat,  at 
L.  ch.  161,  sec.  4,  p.  68;  4  Fed.  Stat 
Anno.  652;  U.  S.  Comp.  Stat  1901, 
p.  400. 

34  U.  S.  Stat  at  L.  ch.  3595,  sec 
4,  p.  609;  Fed.  Stat.  Anno.  Sapple- 
ment  1907,  p.  206-207. 

Ohio:  20  U.  S.  Stat  at  L.  ch.  169, 
sec.  3,  p.  102;  4  Fed.  Stat  Anno. 
652-653;  U.  S.  Comp.  Stat  1901,  p. 
402. 

21  U.  S.  Stat  at  L.   ch.  18,  sec. 

4,  p.  64;  4  Fed.  Stat  Anno.  653; 
U.  S.  Comp.  Stat  1901,  pp.  403-404. 

South  Dakota:  28  U.  S.  Stat  at 
L.  ch.  10,  sec.  5,  p.  6;  4  Fed.  Stat. 
Anno.  656;  U.  S.  Comp.  Stat  1901, 
p.  412. 

Tennessee:  20  U.  S.  Stat  at  L. 
ch.  359,  sec.  1.  p.  236;  4  Fed.  Stat 
Anno.  657;  U.  S.  Comp.  Stat  1901, 
pp.  414-415. 

21  U.  S.  Stat  at  L.  ch.  203,  sec. 

5,  p.  176;  4  Fed.  Stat  Anno.  657; 
n.  S.  Comp.  Stat  1901,  p.  416. 

31  U.  S.  Stat,  at  L.  ch.  10, 
sec.  4,  p.  6;  4  Fed.  Stat  Anno.  658; 
U.  S.  Comp.  Stat.  1901,  p.  419. 

Texas:  32  U.  S.  Stat  at  L.  ch. 
183,  sec.  10,  p.  68;  4  Fed.  Stat 
Anno.  662. 

Utah:  29  U.  S.  Stat,  at  L.  ch. 
366,  sec.  3,  p.  620;  4  Fed.  Stat 
Anno.  663;  U.  S.  Comp.  Stat  1901, 
p.  435. 
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the  district  in  which  suits  shall  be  brought,  apply  only  to  the 
classes  of  suits  of  which  the  circuit  courts  of  the  United  States 
have  original  jurisdiction,  concurrent  with  the  courts  of  the  sev- 
eral states,  and  do  not  apply  to  suits  of  which  the  courts  of  the 
United  States  have  exclusive  jurisdiction;  but,  where  exclusive 
jurisdiction  of  any  case  or  class  of  cases  is  vested  in  the  cir- 
cuit courts  of  the  United  States  by  special  acts  of  congress, 
such  suits  may  usually  be  brought  where  the  cause  of  action 
accrued  or  wherever  valid  service  can  be  had  on  the  defendant 
or  sa  may  be  specially  provided  by  statute.-^ 

§  961.  Same — ^Venue  of  suits  for  infringement  of  letters  pat- 
ent.— ^It  is  specially  provided  by  act  of  congress :  *  *  That  in  suits 
brought  for  the  infringement  of  letters  patent  the  circuit  courts 
of  the  United  States  shall  have  jurisdiction,  in  law  or  in  equity, 
in  the  district  of  which  the  defendant  is  an  inhabitant,  or  in 
any  district  in  w^hich  the  defendant,  whether  a  person,  partner- 
ship or  corporation,  shall  have  committed  acts  of  infringement 
and  have  a  regular  and  established  place  of  business.  If  suit 
is  brought  in  a  district  of  which  defendant  is  not  an  inhabitant, 
but  in  which  such  defendant  has  a  regular  and  established  place 
of  business,  service  of  process,  summons,  or  subpoena,  upon  the 
defendant,  may  be  made  by  service  upon  the  agent  or  agents 
engaged  in  conducting  such  business  in  the  district  in  which 
the  suit  is  brought."  ^* 

§  962.  Same — ^Venue  of  suits  under  federal  statute  to  pro- 
tect commerce. — Suits  prosecuted  under  the  '*act  to  protect 
trade  and  commerce  against  unlawful  restraints  and  monop- 
olies'* may  be  brought  in  the  district  in  which  the  defendant 
resides  or  is  found.^^ 


Washington:  26  U.  S.  Stat,  at  L. 
ch.  65,  sec.  4,  p.  26;  4  Fed.  Stat 
Amio.  663;  U.  S.  Compr.  Stat.  1901, 
p.  439. 

24  25  U.  S.  Stat,  at  L.  ch.  866, 
sec.  1,  p.  343. 

2»  Re  Hohorst,  150  U.  S.  653-664 
(37:1211) ;  Re  Keasby  ft  Mattison 
€o.,  160  U.  S.  221-231  (40:402); 
Smith  V.  Sargent  Mfg.  Co..  67  Fed. 
R.  801;  Van  Patten  v.  Chicago,  M. 
A  St  P.  R.  CJo.,  74  Fed.  R.  981;  Earl 


V.  Southern  Pacific  Co.,  75  Fed.  R. 
609;  Southern  Pacific  Co.  v.  Earl 
(C.  C.  A.)  82  Fed.  R.  090;  Ledeter 
y.  Rankin,  90  Fed.  R.  449;  Speara 
V.  Flynn,  102  Fed.  R.  6;  Ex  parte 
Louisville  Underwriters,  134  U.  S. 
488-494  (33:991). 

20  29  U.  S.  Stat  at  L.  ch.  395,  p. 
696;  Re  Hohorst,  150  U.  S.  653- 
664  (37:1211). 

27  26  U.  S.  Stat  at  L.  ch.  649, 
pp.  211,  212. 


676 


FEDERAL  PROCEDURE  AT  LAW. 


§    966 


§  963.  Same — Venue  of  actions  for  damages  under  the  fed- 
eral anti-trust  act — ^Where  defendant  resides  or  is  found. — • 

The  seventh  section  of  the  act  of  congress  **to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,"  provides 
that  any  person  who  shall  be  injured,  by  a  violation  of  the 
provisions  of  the  act,  in  his  business  or  property,  may  sue  there- 
for in  any  circuit  court  of  the  United  States  *'in  the  district 
in  which  the  defendant  resides  or  is  found."  ^* 

§  964.  Venue  of  suits  for  pecuniary  penalties  and  forfei- 
tures.— ^AU  pecuniary  penalties  and  forfeitures  under  the  laws 
of  the  United  States  may  be  sued  for  and  recovered  either  in 
the  district  where  they  accrue  or  in  the  district  w^here  the  of- 
fendor  is  found.*-^'* 

§  965.  Venue  of  suits  for  internal  revenue  taxes. — Taxes  ac- 
cruing under  any  law  of  the  United  States  providing  for  in- 
ternal revenue  may  be  sued  for  and  recovered  either  in  the 
district  where  the  liability  for  such  tax  accrued  or  in  the  dis- 
trict where  the  delinquent  resides.*® 

§  966.  Venue  of  suits  by  national  banks  to  enjoin  comptrol- 
ler of  the  currency. — ^All  proceedings  and  suits  by  any  national 
banking  association  to  enjoin  the  comptroller  of  the  currency, 
under  any  provisions  of  any  law  of  the  United  States,  relating 
to  national  bajaking  associations,  must  be  filed  and  prosecuted 
in  the  district  where  such  association  is  located.®^ 


2«!26  U.  3.  Stat,  at  L.  ch.  647» 
sec  1,  p.  209;  Montague  ft  Co.  v. 
Lowry.  193  U.  S.  38-48  (48:608), 
S.  C.  52  C.  C.  A.  621,  115  Fed.  R. 
27;  Chattanooga  Foundry  &  Pipe 
V^orks  V.  City  of  Atlanta,  203  U. 
S.  390-399   (51:241). 

29  U.  S.  Rev.  Stat.  sec.  732;  3 
Fed.  Stat  Anno.  94;  U.  S.  C6mp. 
Stat  1901,  p.  586. 

sou.  S.  Rey.  Stat  sec.  733;    3 


Fed.  Stat.  Anno.  595;  U.  S.  Omp. 
Stat  1901,  p.  586. 

31 U.  S.  Rev.  Stat.  sec.  736;  XJ.  S. 
Comp.  Stat  1901,  pp.  586-587;  5 
Fed.  Stat  Anno.  197. 

Note  :  Suits  to  enjoin  the  comp- 
troller of  the  currency  are  author- 
ized by  U.  S.  Rev.  Stat.  sec.  5237, 
and  jurisdiction  of  such  suits  is 
vested  in  the  circuit  courts,  by  U. 
8,  Rev.  Stat  sec.  629,  par.  11. 


CHAPTER  XXI. 

PARTIES  TO  SUITS  AT  COMMON  LAW  IN  THE  CIRCUIT  COURTS 

OF  THE  UNITED  STATES. 


S  967.  The  subject  of  parties  con- 
trolled by  state  legislation 
— General  rule. 
968.  Sam3 — ^Limitations        upon 

tlie  rule. 
^69.  Same — Same — ^Actions       at 
law  must  be  brought  in 
the   name   of   the    party 
holding  the  legal  title. 

970.  Same — Same — ^Actions       at 

law  mudt  be  brought 
against  the  party  legally 
liable  to  plaintiff. 

971.  SaUiC — Federal   statute  au- 

thoiiziug  omission  of  per 
ties  defendant  under  cer 
tain  contingencies. 


§  972.  Subject  of  parties  controlled 
by  the  rules  of  the  com-) 
mon  law — When. 

973.  Parties  to  suits  for  duties, 

imposts,  taxes,  penalties, 
and  forfeitures. 

974.  Death     of     parties  —  Scire 

facias  to  bring  in  execu- 
tor or  administrator. 

975.  Same — When  one  of  several 

plaintiffs    or    defendants 
dies. 

976.  Death     or     E^cpiration     of 

terra  of  public  officer  who 
is  a  party  to  a  suit. 


§  967.  The  subject  of  parties  controlled  by  state  legislation 
— Qeneral  rule. — ^Under  the  act  of  conformity,  it  is  a  general 
rub,  to  which  there  are  some  important  exceptions,  that,  in  the 
circuit  courts  of  the  United  States,  in  suits  at  common  law,  of 
which  the  state  and  federal  courts  have  concurrent  jurisdiction, 
the  subject  of  parties  is  controlled  by  the  state  statutes  regulat- 
ing that  subject.*  In  accordance  with  this  rule,  it  has  been  held 
by  the  federal  supreme  court  that  one  who  enters  into  a  con- 
tract in  his  own  name,  but  describes  himself  as  the  agent  of  an- 


lU  S.  Rev.  Stat.  sec.  914;  Al- 
bany &  Rensselaer  Iron  &  Steel 
Co.  V.  Lundenberg,  121  U.  S.  451- 
467  (30:982);  Sawin  v.  Kenney, 
93  U.  S.  289-291  (23:926);  Barrell 
V.  Tilton,  119  U.  S.  637-643  (30: 
511) ;  Arkansas  Valley  Smelting 
Co.  V.  Belden  Mining  Co.,  127  U. 
S.  379-390  (32-246);  Maryland  v. 


Baldwin.  112  U.  S.  490-495  (28: 
822) ;  Delaware  County  v  Diebold 
Safe  &  Lock  Co..  133  U.  S  473-495 
(33:674);  Morning  Journal  Assoc, 
y.  Smith,  56  Fed.  R.  141;  St.  Louis 
Brewing.  Assoc,  v.  Hayes.  97  Fed. 
R.  859;  Harris  v.  Hess,  10  Fed.  R. 
263;  Neaderland  Life  Ins.  CV>.  v. 
Hall,  84  Fed.  R.  278.  2  C.  C.  A.  390. 
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other  person,  may  maintain,  in  a  federal  circuit  court,  an  action 
on  such  contract,  in  his  own  name,  under  and  by  virtue  of  a 
statute  of  the  state  where  the  suit  is  brought,  which  provides 
that:  ** Every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  that  an  executor  or  administrator,  a 
trustee  of  an  express  trust,  or  a  person  expressly  authorized 
by  statute,  may  sue  without  joining  with  him  the  person  for 
whose  benefit  the  action  is  prosecuted;"  and  that  **a  person 
with  whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit 
of  another,  is  a  trustee  of  an  express  trust,  within  the  meaning 
of  this  section.'*  The  supreme  court,  after  referring  to  a 
decision  of  the  state  court  construing  the  statute,  declared  that 
the  rule  thus  established  is  applicable  to  actions  at  law  in  the 
courts  of  the  United  States  held  within  the  state  enacting  the 
statute.^ 

§  968.  Same — ^Limitations  upon  the  rule. — ^As  indicated  in 
the  section  next  preceding,  there  are  some  important  limitations 
upon  the  rule,  that  the  subject  of  parties  in  suits  at  common  law 
in  the  federal  circuit  courts  is  controlled  by  state  statutes. 

In  the  great  system  of  federal  law  and  jurisprudence,  the 
distinction  between  law  and  equity,  and  legal  and  equitable 
titles,  and  legal  and  equitable  remedies,  as  defined  by  the  rules 
and  principles  of  the  English  common  law,  is  fundamental,  and 
is  steadily  maintained,  and  in  judicial  proceedings  this  distinc- 
tion is  rigidly  enforced,  and  legal  and  equitable  remedies  are  sep- 
arately pursued ;  and,  in  order  to  maintain  an  action  at  law  in  a 
federal  tribunal,  the  action,  tested  by  the  principles  of  the  com- 
mon law,  must  be  a  legal  action,  seeking  legal  relief,  and  the 
plaintiff  must  be  vested  with  the  legal  title  or  right  to  the  sub- 
ject-matter of  the  action,  and  the  defendant  must  be  legally  liable 
to  the  plaintiff,  and  subject  to  be  sued  by  him  in  the  particular 
action,  and  not  liable  merely  to  a  suit  in  equity;  and  a  state  stat- 
ute, regulating  the  subject  of  parties  to  suits,  which  contravenes 
these  principles,  or  which  blends  legal  and  equitable  remedies, 
will  not  be  followed  nor  enforced  in  the  courts  of  the  United 
States.* 

2  Albany  ft  Rensselaer  Iron  ft  48S  (16:198);  Bennett  y.  Butter- 
Steel  Co.  v.  Lundenberg,  121  U.  S.  worth,  11  How.  669  (13:859): 
451-467  (30:982).  Scott  v.  Armstrong,  146  U.  S.  499- 

sFenn  v.  Holme,  21  How.  481-  513   (36:1059);   Lindsay  y.  Bank, 
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§  969.  Same — Same— Actions  at  law  must  be  brought  in  the 
name  of  the  party  holding  the  legal  title. — ^Except  in  those 
classes  of  cases  in  which  a  party  is  allowed  to  recover  upon  his 
prior  possession,  or  by  virtue  of  some  special  property  in  the 
subject-matter  of  the  suit,  every  action  at  law,  ex  contractu  or 
ex  delicto,, in  the  circuit  courts  of  the  United  States,  must  be 
brought  and  prosecuted  in  the  name  of  the  party  having  the 
strict  legal  title,  interest,  right,  or  estate,  and  whose  legal  rights 
have  been  affected  or  injured;  and  a  state  statute,  regulating 
the  subject  of  parties,  which  authorizes  and  permits  such  suits 
to  be  brought  and  prosecuted  in  the  name  of  a  party  holding 
an  equitable  title  or  interest  only,  is  of  no  force  or  effect  in  the 
federal  v^ourts,  and  will  be  wholly  disregarded  by  them,  and  in 
all  such  cases  the  question  of  parties  will  be  determined  by  the 
rules  and  principles  of  the  English  common  law,* 

§  970.  Same — Same — ^Actions  at  law  mnst  be  brought  against 
the  party  legally  liable  to  plaintiff. — ^Every  personal  action  at 
Jaw,  ex  contractu  or  ex  delicto,  in  the  circuit  courts  of  the  United 
States,  must  be  brought  and  prosecuted  agtinst  the  party  le- 
gally liable  to  the  plaintiff  upon  the  cause  of  action  stated  in 
the  declaration.  The  duty,  obligation,  or  liability  alleged  as 
the  ground  and  basis  of  recovery  must  be  a  legal  one,  such  as 
is  recognized  in  courts  of  law,  and  must  exist  in  favor  of  the 
plaintiff,  and  against  the  party  named  as  defendant.    An  equi- 


156  U.  S.  485-494  (39:505) ;  High- 
land Boy  Gold  Min.  C6.  v.  Strick- 
ley.  54  C.  C.  A.  186;  Robinson  v. 
CampbeU,  3  Wheat  212-230  (4: 
372);  Shlerburn  v.  de  Cordova,  24 
How.  423-426  (16:741);  Hooper  v. 
Scheimer,  23  How.  236-249  (16: 
452);  Langdon  v.  Sherwood,  124 
U.  S.  74-85  (31:344);  Redfleld  v. 
Parks,  132  U.  S.  239-252  (33:327) ; 
Carter  v.  Ruddy,  166  U.  S.  493-5U1 
(41:1090);  Johnson  v.  Christian, 
128  U.  S.  374-382  (32:412);  Foster 
V.  Mora,  98  U.  S.  425-428  (25: 
191) ;  Sweatt  v.  Burton,  42  Fed.  R. 
286;  Hurt  V.  Hollingsworth,  100 
U.  S.  100-104  (25:569);  Willard  v. 
Wood,  135  U.  S.  309-314  (34:210); 
Keller  v.  Ashford,  133  U.  S.  610- 


626  (33:667);  Willard  v.  Wood, 
164  U.  S.  502-626  (41:531);  Bank 
Y.  Grand  Lodge  of  Masons,  98  U. 
S.  123-125  (25:75). 

*Fenn  v.  Holme,  21  How.  481- 
488  (16.198) ;  Hooper  v.  Scheimer, 
23  How.  235-249  (16:452);  Shier- 
burn  V.  de  Cordova,  24  How.  423- 
426  (16:741);  Langdon  v.  Sher- 
wood, 124  U.  S.  74-85  (31:344); 
Redfleld  v.  Parks,  132  U.  S.  239- 
252  (33:327);  Johnson  v.  Chris- 
tian, 128  U.  S.  374-382  (32:412); 
Carter  v.  Reedy,  166  U.  S.  493-501 
(41:1090);  Foster  v.  Mora,  98  U. 
S.  425-428  (25:191);  Bank  v. 
Grand  Lodge  of  Masons,  98  U.  S. 
123-125  (25:75);  1  Chitty.  PI. 
(12th  Am.  Ed.)  1,  2,  3,  60,  61,  62. 
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table  claim  or  demand  is  not  sufficient,  although  it  would  sup- 
port an  action  at  law  in  the  courts  of  the  state  where  the  cause 
of  action  arose.  The  remedy  is  determined  by  the  law  of  the 
forum,  and  the  federal  courts  will  not,  in  an  action  at  law,  en- 
force an  equitable  demand,  nor  will  they  enforce  a  legal  demand 
against  the  defendant  unless  his  liability  upon  it  is  in  favor  of 
the  plaintiflP  in  the  action.* 

§  971.  Same — Federal  statute  atith<»izing  the  omission  of 
parties  defendant  under  certain  contingencies. — The  federal 
courts  will  not  conform  to  state  procedure,  when,  to  do  so,  would 
contravene  any  rule  of  procedure  prescribed  by  a  federal  stat- 
ute, or  when  the  state  law  prescribing  procedure  is  inconsistent 
with  the  terms,  or  would  tend  to  defeat  the  purpose,  or  impair 
the  effect,  of  any  legislation  of  congress ;  •  and  the  rule  that, 
in  the  federal  circuit  courts,  in  actions  at  law,  the  subject  of 
parties  is  controlled  by  state  statutes  regulating  that  subject, 
is  modified  and  limited  by  the  federal  statute  authorizing  the 
omission  of  parties  defendant,  under  certain  circumstances. 
That  statute  is  as  follows:  **When  there  are  several  defendants 
in  any  suit  at  law  or  in  equity,  and  one  or  more  of  them  are 
neither  inhabitants  of  nor  found  within  the  district  in  which 
the  suit  is  brought,  and  do  not  voluntarily  appear,  the  court 
may  entertain  jurisdiction,  and  proceed  to  the  trial  and  adjudi- 
cation of  the  suit  between  the  parties  who  are  properly  before 
it;  but  the  judgment  or  decree  rendered  therein  shall  not  con- 
clude or  prejudice  other  parties  not  regularly  served  with  pro- 
cess nor  voluntarily  appearing  to  answer;  and  nonjoinder  of 
parties  who  are  not  inhabitants  of  nor  found  within  the  district, 
as  aforesaid,  shall  not  constitute  matter  of  abatement  or  objec- 
tion to  the  suit."^ 


B  Bank  v.  Grand  Lodge  of 
Masons,  98  U.  S.  123-125  (25:75); 
Keller  v.  Ashford,  133  U.  S.  610- 
626  (33:667);  Wlllard  v.  Wood, 
135  U.  S.  309-314  (34:210)j  Wlll- 
ard V.  Wood,  164  U.  S.  502-526 
(41:531) ;  Hendrick  v.  Lindsay,  93 
U.  S.  143-160  (23:855);  Delaware 
County  V.  Diebold  Safe  ft  Lock  Co., 
133  U.  S.  473-495  (33:674);  1 
Chitty  PI.  (12th  Am.  Ed.)  33,  34, 
35,  76,  77.  78,  79,  80,  81. 


eEx  parte  Fisk,  113  U.  S.  713 
(28:1117) ;  Hanks  Dental  Assoc,  v. 
International  Tooth  Oown  Co., 
194  U.  S.  303-310  (48:989);  Lux- 
ton  V.  North  River  Bridge  Co.,  147 
U.  S.  337  (37:194);  Chappelle  v. 
United  States,  160  U.  S.  499-514 
(40:510). 

T  U.  S.  Rev.  Stat.  sec.  737;  4  Fed. 
Stat.  Anno.  552-554,  where  there  is 
an  extended  note  citing  the  cases 
construing  this  statute. 
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§  972.  Subject  of  parties  controlled  by  the  rules  of  the  com- 
mon law — ^When? — ^Where  there  is  no  applicable  statute,  state 
•or  federal,  the  subject  of  parties,  in  suits  at  common  law,  in 
the  circuit  courts  of  the  United  States,  is  controlled  by  the  rules 
and  principles  of  the  common  law,  and  the  federal  courts  resort 
to  the  rules  of  that  system  for  the  purpose  of  determining 
questions  of- parties.* 

§  973.  Parties  to  suits-  for  duties,  imposts,  taxes,  penalties, 
and  forfeitures. — All  suits  for  the  recovery  of  any  duties,  im- 
posts,  or  taxes,  or  for  the  enforcement  of  any  penalty  or  for^ 
feiture  provided  by  any  act  of  congress,  respecting  imports  or 
tonnage,  or  the  registering  and  recording  or  enrolling  and  li- 
censing of  vessels,  or  the  internal  revenue,  or  direct  taxes,  and 
all  suits  arising  under  the  postal  laws,  or  to  enforce  forfeitures 
under  the  sixth  section  of  the  *'act  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  monopolies,**  must  be 
brought  and  prosecuted  in  the  name  of  the  United  States  as 
plaintiffs.* 

§  974.  Death  of  parties — Scire  facias  to  bring  in  executor  or 
administrator. — ^When  either  of  the  parties,  whether  plaintiff 
or  defendant,  in  any  suit  at  common  law,  in  any  court  of  the 
United  States,  dies  before  final  judgment,  the  executor  or  ad- 
ministrator of  such  deceased  party  may,  in  case  the  cause  of 
action  survives  by  law,  prosecute  or  defend  any  such  suit  to 
final  judgment;  and  such  executor  or  administrator  may  be 
brought  in  to  prosecute  or  defend  the  suit  by  writ  of  scire  facias, 
which  must  be  served  twenty  days  before  any  action  can  be 
taken  by  the  court  in  the  final  disposition  of  the  cause.^^ 


«Hendrick  v.  Lindsay,  93  U.  S. 
143-150  (23:855);  CJonstable  v. 
National  Steamship  Co.,  154  U.  S. 
51-102  (38:903);  Bank  v.  Grand 
Lodge  of  Masons,  98  U.  S.  123-125 
(25:75);  Keller  v.  Ashford,  133  U. 
S.  610-626  (33:667);  Willard  v. 
Wood,  135  U.  S.  309  (34:210) ;  Wil- 
lard V.  Wood,  164  U.  S.  502-526 
(41:531);  Chesapeake  ft  Ohio  Ry. 
Co.  V.  Dixon,  179  U.  S.  131-141 
(45:121);  Powers  v.  Chesapeake 
^  Ohio  Ry.  Co.,  169  U.  S.  92-103 


(42:673) ;  Warax  v.  R.  Co.,  72  Fed. 
R.  637;  HukiU  v.  R.  Co.,  72  Fed.  R. 
745;  Alabama  Great  Southern  Ry. 
Co.  V.  Thompson,  200  U.  S.  206-220 
(50:441). 

»U.  S.  Rev.  Stat.  sec.  919;  4 
Fed.  Stat.  Anno.  586:  26  U.  S.  Stat, 
at  L.  ch.  647,  sec.  6,  pp.  209,  210. 

10  U.  S.  Rev.  Stat.  sec.  955;  4 
Fed.  Stat.  Anno.  601-602;  Ex  parte 
Connaway,  178  U.  S.  421-436  (44: 
1134). 
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§  976.  Same — ^When  one  of  several  plaintiffs  or  defendants 
dies. — ^**If  there  are  two  or  more  plaintiffs  or  defendants,  in  a 
suit  where  the  cause  of  action  survives  to  the  surviving  plaintiff* 
or  against  the  surviving  defendant,  and  one  or  more  of  them 
dies,  the  writ  or  action  shall  not  be  thereby  abated;  but,  such 
death  being  suggested  upon  the  record,  the  action  shaU  proceed 
at  the  suit  of  the  surviving  plaintiff  against  the  surviving  de- 
fendant."" 

§  976.  Death  or  expiration  of  term  of  public  officer  who  is  a 
party  to  a  suit. — ^It  is  provided  by  a  federal  statute,  "that  no 
suit,  action  or  other  proceeding,  lawfully  commenced  by  or 
against  the  head  of  any  department  or  bureau  or  other  officer 
of  the  United  States  in  his  official  capacity,  or  in  relation  to  the 
discharge  of  his  official  duties,  shall  abate  by  reason  of  his  death,, 
or  the  expiration  of  his  term  of  office,  or  his  retirement,  or  resig- 
nation, or  removal  from  office,  but,  in  such  event,  the  court,  on 
motion  or  supplemental  petition  filed,  at  any  time  within  twelve 
months  thereafter,  showing  a  necessity  for  the  survival  thereof 
to  obtain  a  settlement  of  the  questions  involved,  may  allow  the 
same  to  be  maintained  by  or  against  his  successor  in  office,  and 
the  court  may  make  such  order  as  shall  be  equitable  for  the 
payment  of  costs."  " 

This  statute  was,  no  doubt,  passed  upon  the  suggestion  of  the 
supreme  court,  to  relieve  from  the  inconveniences  of  the  law 
as  it  previously  existed.^' 

11 U.  S.  Rev.  Stat.  sec.  956;    4  822;  6  Fed.  Stat.  Anno.  614;  U.  S. 

Fed.   Stat.   Anno.   603;    Moses   y.  Comp.  Stat.  1901,  697. 

Wooster,  115  U.   S.  285-288    (29:  i»  United  States  v.  Butterworth^ 

391).  139  U.  S.  600-606  (42:873). 

12  30  U.  S.  Stat,  at  L.  eh.  121,  p. 


CHAPTER  XXII. 

THE  STATE  SYSTEM  OF  PLEADING  FOLLOWED  IN  THE  FED- 
ERAL   COURTS    IN    SUITS   AT   COMMON   LAW- 
IMPORTANT  EXCEPTIONS. 


§  977.  State  system  of  pleading 
adopted  in  the  federal 
courts  in  suits  at  common 
law. 
978.  A  summary  of  the  limita- 
tions upon  the  rule  that 
the  federal  courts  are  re- 


quired to  follow  the  state- 
system  of  pleading. 
S  979.  Same — Equitable  set-off  and 
equitable  counter-claim. 
980.  Reason  and  foundation  of 
the  rule  limiting  confor- 
mity to  the  state  system 
of  pleading. 


§  977.  State  systems  oi  pleading  adopted  in  the  federal 
courts  in  suits  at  common  law. — By  the  ''act  of  conformity," 
the  circuit  courts  and  district  courts  of  the  United  States  are 
required  to  conform,  "as  near  as  may  be,"  to  the  system  of 
pleading  ''existing  at  the  time  in  like  causes  in  the  courts  of 
record  of  the  state  within  which  such  circuit  and  district  courts- 
are  held."  Congress  adopted,  for  the  government  of  the  fed- 
eral courts,  in  suits  at  law,  with  certain  important  exceptions,^ 
the  state  pleading  as  a  system,  including  the  form  and  requi- 
sites of  pleading,  the  method  of  commencing  an  action  at  law,, 
the  method  of  presenting  plaintiff's  case,  and  the  defenses 
of  the  defendant,  and  the  manner  of  stating  the  facts  which 
constitute  the  plaintiff's  cause  of  action  and  the  grounds  of 
defendant's  defense;  and  including,  also,  the  form  and  order 
of  pleading.  If,  according  to  the  state  system,  pleas  to  the  juris- 
diction, pleas  in  abatement  or  suspension  of  the  action,  and  pleas 
in  bar  of  the  action,  are  pleaded  and  disposed  of  separately  and 
successively,  or  if  they  are  pleaded  together  and  in  one  pleading,, 
the  district  and  circuit  courts  are  required  to  conform  to  such  or- 
der of  pleading,  except  that  pleas  to  the  jurisdiction  of  the  per- 
son must  be  separately  pleaded.  If,  according  to  the  state  ^stem, 
demurrers  and  averments  of  fact  which  go  to  the  merits  and  in 
bar  of  the  action  are  pleaded  separately  and  successively,  or  if 
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they  are  pleaded  together  and  in  one  pleading,  the  district  and 
circuit  courts  are  required  to  conform  to  that  scheme  of  plead- 
ing. Whatever  the  state  system  of  pleading  may  be,  whether 
A  modification  of  the  common  law  system  of  special  pleading,  as 
in  the  states  of  Mississippi  and  Alabama,  or  the  code  system  of 
pleading,  which  exists  in  most  of  the  states,  or  the  Texas  system, 
or  the  Louisiana  system,  which  are  modifications  of  the  civil 
law  system,  the  federal  courts  must  conform  to  the  local  system 
in  each  respective  state,  **as  near  as  may  be,"  and  when  to  do 
so  will  not,  in  any  respect,  contravene  the  constitution  and  laws 
of  the  United  States.^ 

§  978.  A  summary  of  the  limitations  upon  the  rule  that  the 
federal  courts  are  required  to  follow  the  state  sjrstem  of  plead- 
ing.— ^The  federal  courts  are  not  required,  and  cannot  be  re- 
quired, to  conform  to  the  state  system  of  pleading  in  those  in- 
stances and  particulars  in  which  the  state  system  disregards  the 
distinction  between  common  law  and  equity  jurisprudence,  and 
the  common  law  and  equity  jurisdiction  of  courts,  and  remedies 
at  common  law  and  in  equity,  and  blends  legal  and  equitable 
remedies  in  one  system  of  remedies ;  ^  nor  when  the  state  sys- 


1  U.  S.  Rev.  Stat.  sec.  914;  4  Fed. 
Stat.  Anno.  5C3;  Southern  Pacific 
Co.  V.  Denton,  146  U.  S.  202-210 
(36:943) ;  Roberts  v.  Lewis,  144  U. 
€.  653-658  (36:579);  Chemung  Ca- 
nal Bank  v.  Lowery,  93  U.  S.  72- 
78  (23:806);  Glenn  v.  Sumner,  132 
U.  S.  152-157  (33.301;  Michigan 
Insurance  Bank  v.  Eldred,  143  U. 
:S.  293-305  (36:162) ;  Robertson  v. 
Perkins,  129  U.  S.  233-238  (32: 
686);  Forsyth  v.  Doollttle,  120  U. 
S.  73-78  (30:J586);  Depurton  v. 
Young,  134  U.  S.  24-260  (33:923); 
Cook  V.  Avery,  147  U.  S.  375-386 
(37:209);  Sx  parte  Connaway, 
178  U.  S.  421-435  (44:1134);  post 
section  1034. 

In  Roberts  v.  Lewis,  supra,  Mr. 
Justice  Gray,  delivering  the  opin- 
ion of  the  court,  said: 

"Doubtless,  8o  long  as  the  rules 
of  pleading  In  the  courts  of  the 
United  States  remained  as  at  com- 


mon law,  the  requisite  citizenship 
of  the  parties,  if  duly  alleged  or 
apparent  in  the  declaration,  could 
not  be  denied  by  the  defendant,  ex- 
cept by  a  plea  in  abatement,  and 
was  admitted  by  pleading  to  the 
merits  of  the  action.  But  since 
1872,  when  congress  assimilated 
the  rules  of  pleading,  practice,  and 
forms  and  modes  of  procedure  in 
actions  at  law  in  the  courts  of  the 
United  States  to  those  prevailing 
in  the  courts  of  the  several  states, 
all  defenses  are  open  to  a  defend- 
ant in  the  circuit  court  of  the  Unit- 
ed States,  under  any  form  of  plea, 
answer  or  demurrer,  which  would 
have  been  open  to  him  under  like 
pleading  in  the  courts  of  the  state 
within  which  the  circuit  court  is 
held." 

s  Bennett  v.  Butterworth,  11 
How.  669  (13:859) ;  Scott  v.  Neely. 
140  U.  S.  106-117  (35:358);  Gates 
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tern  permits  legal  actions  to  be  brought  and  prosecuted  upoif 
equitable  titles ;  *  nor  when  the  state  system  permits  equitable 
defenses  to  be  interposed  to  legal  actions ;  *  nor  when  the  state 
system  permits  equitable  actions  to  be  brought  and  prosecuted 
•upon  pureV  legal  titles,  and  in  regard  to  which  the  plaintiff 
has  a  plain,  adequate  and  complete  remedy  at  law;'  nor  when 
the  state  system  permits  a  foreclosure  of  liens  in  an  action  at 
law; •  nor  when  there  is  no  '^ike  cause"  known  to  the  laws  of 
the  state.^ 

§  979.  Same— Equitable  set-off  and  equitable  counter-claim. 
The  federal  courts  are  not  required  to  conform  to  a  state  rule 
of  pleading  which  permits  a  defendant  in  a  suit  at  common 
law  to  plead  an  equitable  off-set  or  an  equitable  counter-claim 
against  the  plaintiff  in  the  action.  Such  a  rule  of  pleading  is 
in  contravention  of  the  federal  rule,  founded  on  the  constitu- 
tion, which  inhibits  the  blending  together  of  legal  and  equitable 
claims  in  one  suit,  and  the  interposition  of  equitable  defenses 
to  actions  at  law.* 

§  980.  Reason  and  foundation  of  the  rale  limiting  conformity 
to  the  state  system  of  pleading. — The  reason  and  foundation  of 
the  rule  limiting  the  federal  courts  in  conforming  to  the  state 
system  of  pleading,  as  stated  in  the  two  sections  next  preceding 


V.  Allen,  149  U.  S.  451-465  (37: 
804);  Hurt  v.  HoUIngsworth,  100 
U.  S.  100-104   (25:569). 

sFenn  v.  Holme,  21  How.  481- 
488  (16:198);  Hooper  v.  Schelmer, 
23  How.  235-249  (16:452);  Shier- 
burn  V.  de  Cordova,  24  How.  423- 
426  (16:741);  Langdon  v.  Sher- 
wood, 124  U.  S.  74-85  (31:344); 
Redfleld  v.  Parks.  132  U.  S.  239- 
252  (33:327);  Richardson  v.  L.  & 
N.  R.  Co.,  109  U.  S.  128  (42:687); 
Lockhart  v.  Johnson,  181  U.  S.  516- 
530  (45:979) ;  Sweatt  v.  Burton,  42 
Fed.  R.  282;  Kercher  v.  Murray,  60 
Fed.  R.  52. 

*Bagnell  v.  Broderlck,  13  Pet. 
436  (10:235);  Robinson  v.  Camp- 
bell, 3  Wheat.  207  (4:372);  Scott 
V.  Armstrong,  146  U.  S.  499-513 
(36:1059) ;  Foster  v.  Mora,  98  U.  S. 


425-428  (25:191);  Johnson  v. 
Christian,  128  U.  S.  374-382  (32: 
412) ;  Green  v.  Mezes,  24  How.  268- 
278  (16:661) ;  Watklns  v.  Holman. 
16  Pet.  25-64  (10:873);  Bumes  v. 
Scott,  117  U.  S.  582-591  (29-991); 
Northern  Pacific  R.  Co.  v.  Paine, 
119  U.  S.  561-566  (30:513). 

5  Whitehead  v.  Shattuck,  138  U. 
S.  146-156  (34:873);  Hurt  v.  HoU- 
Ingsworth, 100  U.  S.  100-104  (25: 
569). 

•  Sheffield  Furnace  Co.  v.  With- 
ero,  149  U.  S.  574-580  (37:853). 

f  Coffey  V.  United  States,  117  U. 
S.  233-235  (29:890). 

8  Anglo-American  Land  M.  &  A. 
Co.  V.  Lombard  (C.  C.  A.)  132  Fed. 
R.  721;  Crlssey  v.  Morrill,  60  C.  C. 
A.  460;  Scott  v.  Armstrong,  146  U. 
S.  499-513  (36:1059). 
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is  that,  the  federal  constitution  established  the  distinction  be- 
tween the  common  law  and  equity  jurisdiction  of  the  federal 
•courts,  and  requires  that  legal  and  equitable  remedies  shall  be 
separately  pursued,  and  secures  to  the  parties  in  actions  at  law 
the  right  of  a  trial  of  all  issues  of  fact  by  a  jury;  and  it  is  not 
within  the  competency  of  congress  to  require  the  federal  courts 
to  conform  to  the  state  systems  of  pleading  in  those  particulars 
in  which  they  contravene  the  judicial  system  established  by  the 
constitution.  The  limitations  upon  the  operation  of  the  con- 
formity act  result,  inevitably,  from  an  absolute  want  of  power  in 
the  legislative  branch  of  the  federal  government.* 

•  Bennett    v.    Butterworth,    11  VHieat   207    (4:372);   Lindsay  v. 

How.  669  (13:859) ;  Scott  v.  Neely,  Bank,  156  U.  S.  .485-494  (39:605) ; 

140  U.  S.  106-117  (35:358);  Gates  Fenn  v.  Holme,  21  How.  481-48S 

V.  Allen,  149  U.  S.  451-465   (38:  (16:198). 
S04);    Robinson    v.    Campbell*    3 


CHAPTER  XXIII. 

PLAINTIFF'S  DECLARATION,   COMPLAINT   OR   PETITION   IN  A 

SUIT  AT  COMMON  LAW  IN  THE  CIRCUIT  COURTS 

OF  THE  UNITED  STATES. 


*§  981.  The  commencement  of  an 
action  at  law  in  the  fed- 
eral   circuit   courts. 

982.  The  declaration,  complaint 

or  petition  should  con- 
form to  the  law  3  of  the 
state. 

983.  The   general    requisites   of 

the  declaration,  complaint 
or  petition. 

984.  The     three    essential     el^ 

ments  of  the  body  of  the 
declaration,  complaint  or 
petition. 

985.  The  declaration,  complaint 

or  petition  must  state  a 
cause  of  action  within 
the  Jurisdiction  of  a 
court  of  law. 
-986.  Same — Must  state  a  case 
upon  which  a  court  of 
common  law  has  juris- 
diction to  render  and  ex- 
ecute Judgment.  ' 

987.  Joinder    of    causes    of  ac- 

tion at  common  law — Ac- 
tions ex  contractu, 

988.  Same — Actions    ex    delicto, 

989.  Same — Same — Exception  to 

rule  last  stated. 

990.  Same   —  Same  —  Action 

against  master  and  serv- 
ant. 


§  991.  Same  —  Causes  of  action 
ex  contractu  and  ex  de- 
licto cannot  he  Joined. 
902.  Same — Same — Exception — 
debt  and  detinue. 

993.  Same — All     causes     Joined 

must  be  in  the  same 
right. 

994.  Same — Counts    in    trespass 

quare  clausum  fregit  and 
de  bonis  asportatis  may 
be  Joined. 

995.  'Same — Counts    in    trespass 

quare  clauaum  fregit  and 
for  assault  and  battery 
may  be  Joined. 

996.  Same — Counts   .  for      false 

warranty  and  deceit  may 
be  Joined. 
9.97.  Same— Duplicity. 

998.  Same — Joinder  under  code 

procedure. 

999.  Same  —  Same  —  Joinder  of 

legal  and  equitable'  caus- 
es of  action. 

1000.  Same — Same — Death        by 

wrongful   act. 

1001.  Stating  plaintiff's  cause  of 

action — Conformity  to 
state  pleading. 

1002.  The      Jurisdictional      facts 

must  be  alleged. 


§  981.  The  commencement  of  an  action  at  law  in  the  federal 
drcnit  courts. — ^By  the  ancient  common  law,  personal  actions 
were  commenced  by  original  writ,  which  was  a  mandatory  let- 
ter from  the  king  in  chancery,  sealed  with  his  great  seal,  and, 


688 


FEDERAL  PROCEDURE  AT  LAW. 


§  982 


in  the  king's  name,  directed  to  the  sheriff  of  the  county  where 
the  injury  was  alleged  to  have  been  committed,  containing  a 
summary  statement  of  the  cause  of  complaint,  and  requiring 
him,  in  most  cases,  to  command  the  defendant  to  satisfy  the 
claim,  and,  on  his  failure  to  comply,  then  to  summon  him  to 
appear  in  one  of  the  superior  courts  of  common  law,  there  to 
account  for  his  non-compliance.  The  suit  was  considered  as 
commenced  and  pending  from  the  date  of  the  issuing  of  the 
writ ;  and  the  declaration,  which  was  a  legal  specification  of  the 
cause  of  action,  and  an  exposition  of  the  writ,  with  the  addition 
of  time,  place,  and  other  circumstances,  was  filed  or  delivered 
after  the  writ  had  been  served  upon  the  defendant  and  re- 
turned, and  he  had  entered  his  appearance  in  the  axstion.^  The 
commencement  of  actions  by  bill  of  Middlesex  and  latitat  is  not 
the  ancient  and  regular  mode,  but  in  the  nature  of  an  excep- 
tion to  it.* 

In  the  circuit  courts  of  the  United  States,  an  action  at  law  is 
commenced  by  the  filing,  with  the  clerk  of  the  court,  of  the 
plaintiff's  declaration,  complaint,  or  petition,  and  the  issue^ 
service,  and  return,  of  summons  in  conformity  to  the  laws  of 
the  state  in  which  such  courts  are  held.*  In  some  states,  the 
action  is  deemed  to  be  commenced  and  pending  from  the  time 
of  the  filing  of  the  declaration,  complaint  or  petition,  in  others 
from  the  issue  of  the  summons,  and  still  in  others  from  the  serv- 
ice of  the  process  upon  the  defendant ;  and,  for  a  determination 
of  the  point  in  any  case,  recourse  must  be  had  to  the  local  law.* 

§  982.  The  declaration,  complaint,  or  petition  should  conform 
to  the  laws  of  the  state. — In  actions  at  law  in  the  federal  cir- 
cuit courts,  plaintiff's  declaration,  complaint  or  petition,  must 
conform  to,  and  be  drawn  and  constructed  in  accordance  with 
the  rules  of  the  state  system  of  pleading.*    But  this  rule  is  sub- 


1  Stephens,  PI.  (Philadelphia  ed. 
1824)  5,  28.  29,  32,  56;  1  Tidd's 
Prac.  93-108.  361;  1  Chitty,  PI. 
(12th  Am.  ed.)  259.  260;  3  Blk. 
Com.  273,  274. 

2  Stephens.  PI.  (Philadelphia 
ed.  1824)  4,  5.  55. 

«U.  S.  Rev.  Stat.  sec.  914;  4 
Fed.  Stat.  Anno.  563;  Roberts  v. 
Lewis,    144    U.    S.    653-658     (36: 


579);  Ex  parte  Connaway.  178  U. 
S.  421-435    (44:1134). 

*Ex  parte  Connaway.  178  U.  S. 
421-435  (44:1134). 

s  Glenn  v.  Sumner.  132  U.  S. 
152-157  (33:301);  Roberts  v.  Lew- 
is.  144  U.  S.  653-658  (36:579); 
Robertson  v.  Perkins,  129  U.  S. 
233-238 (  32:686). 
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ject  to  all  fhe  restrictioiis  and  limitations  arising  out  of  tlie  dia- 
tinction  between  law  and  equity  and  legal  and  equitable  reme- 
dies recognized  and  enforced  in  the  federal  courts.* 

§  983.  The  general  requisites  of  the  declaration,  complainti 
or  petition. — The  general  requisites  of  the  declaration,  com- 
plaint, or  petition  are:  (1)  A  designation  of  the  court  in  which 
the  action  is  commenced,  including  the  district  and  division;: 
(2)  a  statement  of  the  names  of  all  the  parties,  plaintiffs  and 
defendants,  to  the  action;  (3)  a  statement  of  the  jurisdictional 
facts,  showing  that  the  action  belongs  to  a  class  of  cases  over 
which  the  jurisdiction  is,  by  the  constitution  and  laws  of  the 
United  States,  vested  in  the  federal  circuit  courts,  and  that  the 
defendants  are  liable  to  be  sued  in  4hat  action  in  that  court; 
(4)  a  plain,  concise,  truthful,  certain,  logical  and  methodical 
statement  of  all  the  facts  constituting  plaintiff's  cause  of  action, 
and  which  are  essential  to  his  right  of  recovery,  and  showing 
a  right  of  action  complete  in  the  plaintiff  at  the  time  the  suit 
was  commenced;  and  (5)  a  demand  or  prayer  for  judgment.^ 

§  984.  The  three  essential  elements  of  tiie  body  of  the  deo- 
laration,  complaint  or  petition. — ^In  every  discription  of  action, 
the  body  of  the  declaration,  complaint,  or  petition — ^that  is^ 
that  part  of  it  which  contains  the  statement  of  the  cause  of 
action-^— consists  of  three  different  points,  namely:  (1)  the  right, 
whether  founded  upon  contract  or  tort  independent  of  contract; 
(2)  the  injury  to  such  right;  and  (3)  the  conseqeuent  damages. 
These  are  the  three  essential  elements  of  the  cause  of  action^ 
and  the  facts  constituting  them  should  be  alleged  with  certainty^ 
and  in  a  logical  and  methodical  manner.* 

§  986.  The  declaration,,  complaint,  or  petition  must  state  a 
cause  of  action  within  the  jurisdiction  of  a  court  of  law. — ^In 
an  action  at  law  in  the  federal  circuit  courts,  the  declaration, 
complaint,  or  petition,  must  state  a  conidination  of  facts,  which, 
when  tested  by  the  definitions,  principles  and  rules  of  the  Eng- 

•  Ante  sees.  977,  978,  979,  980,  213,   232,   233,   240,  244,   255,   256, 

and  the  adjudicated  cases  there  259,  266;  Gould's  PI.  (3rd  ed.)  ch. 

cited  IV,  sees.  7-14. 

T  Roberts   v.   Lewis,   144   U.    8.  »1   CShitty,  PI.    (12th  Am.  ed.) 

653-^58    (36:579);    Robertson    v.  287;  Gould's  PI.  (3rd  ed.)  ch.  IV,. 

Perkins,   129   U.   S.   233-238    (32:  sees.  7-16.    1  Tidd's  Prac.   (1807) 

686) ;  1  Chitty,  PI.  (12th  Am.  ed.)  378,  390. 
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lish  common  law,  as  those  definitions,  principles  and  rules  ex- 
isted, and  were  known  and  understood,  and  judicially  applied 
and  administered  in  England  at  the  time  of  the  adoption  of  the 
federal  constitution,®  constitutes  a  cause  of  action  within  the 
jurisdiction  of  a  court  of  common  law,  as  distinguished  from 
courts  of  equity  and  admiralty ;  ^®  otherwise,  the  complaint  will 
be  fatally  defective,  and,  upon  demurrer,  the  action  will  be  dis- 
missed.^^ 

§  986.  Same— Must  state  a  case  upon  which  a  court  of  com- 
mon law  has  jurisdiction  to  render  and  execute  judgment. — 
The  declaration,  complaint,  or  petition  must  state  a  case  upon 
which,  after  verdict  found  in  favor  of  plaintiff,  the  court  has 
power  to  render  and  execute  judgment  according  to  the  course 
of  the  common  law.**  Jurisdiction  means,  not  only  power  to 
hear  and  determine,  but  also,  power  to  render  judgment  and 
award  execution ;  *^  and  the  only  pecuniary  judgment  which  the 
common  law  courts  of  England  could  render  was  a  judgment 
for  a  liquidated  sum  of  money,  capable  of  immediate  execution, 
by  writs  of  fieri  facias,  venditioni  exponas,  eligit,  extendi  facias, 
and  similar  writs.*^  And  it  has  been  held  that  a  circuit  court 
of  the  United  States,  sitting  as  a  court  of  law  in  the  state  of 
Texas,  has  no  jurisdiction  of  a  suit  for  damages  for  death  by 
wrongful  act,  brought  by  the  widow  and  children  of  the  de- 
ceased, against  a  railroad  company,  created  by  the  state  of  Col- 
orado, and  operating  a  railroad  from  Texas  into  the  Republic 
of  Mexico,  where  the  injury  occurred,  the  damages  being  claimed 
under  the  statutory  laws  of  that  country,  authorizing  a  recovery, 
in  such  cases,  of  a  pecuniary  judgment,  to  be  paid  periodically, 
and  in  unliquidated  sums,  and  to  continue  for  an  indeterminate 
period ;  and  it  was  further  held  that  the  court,  sitting  in  Texas, 


•  Femi  V.  Holme,  21  How.  481- 
488  (16:198);  Robinson  v.  Camp- 
ben.  3  Wheat  207-224  (4:372); 
Bennett  v.  Butterwortb,  11  How. 
669-676   (13:859). 

10  Parsons  v.  Bedford,  3  Pet. 
433-439  (7:732). 

11  Lindsay  v.  Bank,  156  U.  S. 
485-494  (39:505);  Slater  v.  Mexi- 
can National  R.  Co.,  194  U.  S.  120- 
135   (48:900). 


12  Lindsay  v.  Bank,  156  U.  S. 
485-494  (39:505);  Slater  v.  Mexi- 
can National  R.  Co.,  194  U.  S.  120- 
135    (48:900). 

isWayman  v.  Southard,  10 
Wheat.  1-50  (6:253);  Knox  Coun- 
ty V.  Aspinwall,  24  How.  384  (16: 
738). 

14  2  Tidd'B  Prac.  (1807)  841, 
842,  909-952. 
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could  not,  in  such  case  render  a  judgment  for  a  liquidated 
amount,  in  accordance  with  the  laws  of  that  state  authorizing 
the  recovery  of  damages  in  cases  of  death  by  wrongful  act.^** 

§  987.  Joinder  of  causes  of  action  at  common  law — ^Actions 
ex  contractu. — ^It  is  a  rule  of  common  law  pleading,  that  sev- 
eral counts  may  be  joined  in  the  same  action  for  different 
causes,  provided  they  are  of  the  same  nature.  In  actions  upon 
contract,  the  plaintiff  may  join  as  many  different  counts  in  the 
action  of  assumpsit  as  he  has  causes  of  that  nature;  and  the 
same  rule  applies  to  the  actions  of  account,  covenant,  debt,  an- 
nuity, and  scire  facias;  but  counts  in  any  one  of  these  forms  or 
species  of  action  cannot  be  joined  with  counts  in  another.  In 
order  to  join  different  causes,  they  must  be  of  the  same  nature.^' 
An  action  of  debt  on  bond  or  other  specialty  may  be  joined 
in  the  same  action  with  a  count  in  debt  on  a  judgment,  or  on 
a  simple  contract,  or  on  a  statute.^^  Counts  in  debt  and  as- 
sumpsit cannot  be  joined,^'  nor  counts  in  covenant  and  as- 
sumpsit.^* 

§  988.  Same — ^Actions  ex  delicto. — ^In  actions  for  wrongs  in- 
dependently of  contracts,  the  plaintiff  may  join  as  many  differ- 
ent counts  as  he  has  causes  of  action  in  the  actions  of  trespass 
on  the  case,  trespass,  detinue  and  replevin,  .each,  respectively; 
but  counts  in  any  one  of  these  forms  or  species  of  action  cannot 
be  joined  with  counts  in  another.  As  in  actions  on  contract, 
J50,  in  actions  ex  delicto ,  in  order  to  join  different  causes,  they 
must  be  of  the  same  nature.^® 


18  Slater  v.  Mexican  National  R. 
Co.,  194  U.  S.  120-135  (48:900). 

i«l  Tldd'8  Prac.  (1807)  10-13; 
1  Chitty,  PI.  (12th  Am.  ed.)  199, 
200;  Stephens,  PI.  (Philadelphia 
ed.  1824)  279,  280. 

IT  Union  Cotton  Manufactory  v. 
Lobdell,  13  Johns.  462,  463,  5  L. 
Ed.  693;  Mardia  v.  Terrell,  Walker 
(Miss.)  R.  327;  Tlllotson  v.  Stiff, 
1  Blackf.  77;  Flood  v.  Yandes,  1 
Blackf.  102;  Smith  T.  Lowell,  8 
Pick.  178;  Vandensen  v.  Blum,  18 
Pick.  229;  Farnham  v.  Hay,  3 
Blackf.    167;    Elb   y.    Pendall.    5 


Leigh,  109;  Patterson  r.  Chalmers, 
7  B.  Monroe,  595. 

18  Flood   V.    Yandes,    1    Blackf. 
102. 

19  Phillips    CJonst.    Co.    v.    Sey- 
mour, 91  U.  S.  646-656  (23:341). 

20  1  Tidd's  Prac.  (1807)  10-13; 
1  Chitty  PI.  (12th  Am.  ed.)  200, 
201;  Baker  v.  Dumbolton,  10 
Johns.  240,  241,  4  L.  Ed.  1015; 
Prescott  V.  Tufts,  4  Mass.  146; 
Fairfield  v.  Burt,  11  Pick.  244; 
Worster  v.  Canal  Bridge,  16  Pick. 
541;  Shippen  v.  Bowen,  122  U.  S. 
676-583  (30:117.3). 
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§  989.  Same — Same— Exception  to  rule  last  stated. — ^There 
seems  to  be  an  exception  to  the  rule,  just  stated,  that  counts 
upon  wrongs  of  a  different  nature  cannot  be  joined  in  the  same 
action.  The  plaintiff  may  in  a  declaration  in  trespass,  unite  a 
count  for  the  battery  or  seduction  of  his  servant,  per  quod  ser- 
viiium  amisit,  with  a  count  for  battery  of  the  plaintiff  himself, 
or  quare  clausum  f regit,  or  trespass  and  rescue;  and  all  these 
counts  may  be  included  in  one  declaration,  though  the  loss  of 
service,  and  consequence  of  the  rescue,  are  properly  the  sub- 
jects of  an  action  on  the  case.*^ 

§  990.  Same — Same — ^Action  against  master  and  servant. — 
There  is  a  conflict  of  authority  whether  at  common  law  the 
master  and  servant  can  be  joined  as  defendants,  as  the  perpe- 
trators of  a  joint  tort,  in  a  suit  to  recover  damages  for  an  in- 
jury inflicted  by  the  negligence  of  the  servant,  without  the 
presence  of  the  master,  and  without  his  express  direction.  It 
is  contended  by  those  courts  which  hold  that  the  master  and 
servant  cannot  be  so  joined,  that  the  cause  of  action  against 
the  servant  is  trespass,  while  the  cause  of  action  against  the 
master  is  trespass  on  the  case,  and  that,  according  to  the  com- 
mon law  rules  of  pleading,  those  causes  of  action  cannot  be 
joined.**  This  question  has  never  been  passed  upon  by  the 
United  States  supreme  court;  but  that  court  has  frequently 
held  that  the  joining  of  the  master  and  servant  in  such  an  ac- 
tion does  not  present  a  separable  controversy  within  the  mean- 
ing of  the  removal  statutes.** 


ail  Tidd's  Prac.  (1807)  10,  11; 
1  Chltty,  PI.   (12th  Am.  ed.)   201. 

23  Gases  holding  the  servant  and 
master  may  be  so  Joined:  Wright 
V.  Wilcox,  19  Wend.  343;  Suydam 
Y.  Moore,  8  Barb.  368;  Montfort 
Y.  Hughes,  3  E.  D.  Smith,  591; 
Phelps  V.  Wart.  30  N.  Y.  78; 
Wright  Y.  Compton,  53  Ind.  337; 
Greenberg  y.  Lumber  Co.  (Wis.) 
63  N.  W.  93;  Newman  y.  Fowler, 
37  N.  J.  L.  89. 

Cases  holding  the  servant  and 
master  cannot  be  so  joined:  Par- 
sons V.  Winchell,  6  (Tush.  592; 
Mulchey    v.    Religious    Soc.«    125 


Mass.  487;  Clark  v.  Fry,  8  Ohia 
St.  358,  377;  Seelin  v.  Ryan,  2 
Cln.  R.  158;  Campbell  v.  Sugar 
Co.,  62  Me.  553;  Beuttel  v.  Ry.  Co., 
26  Fed.  R.  50;  Page  v.  Parker,  40 
N.  H.  47-68;  Bailey  v.  Bussing,  37 
Conn.  349,  351;  Warax  v.  Ry.  <>>.,. 
72  Fed.  R.  637-647. 

23  Alabama  Great  Southern  Ry. 
Co.  Y.  Thompson,  200  U.  S.  206-220 
(50:441),  collecting  cases;  Pow- 
ers  Y.  Chesapeake  A  Ohio  Ry.  Co., 
169  U.  S.  92-103  (42:673);  Chesa- 
peake ft  Ohio  Ry.  Co.  v.  Dixon,. 
179  U.  S.  131-141   (45:121). 
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§  991.  Same— Oauses  of  action  ez  contractu  and  ex  delicto 
cannot  be  joined. — ^It  is,  no  doubt,  a  well-settled  rule,  that,  at 
common  law,  causes  of  action  founded  on  tort,  and  causes  of 
action  founded  on  contract,  cannot  be  joined  in  the  same  de- 
claration.'* 

§  992.  Same — Same — ^Exception — ^Debt  and  detinue. — ^An 
exception  to  the  rule  that  causes  of  action  upon  contract,  and 
causes  of  action  arising  out  of  wrongs  independently  of  con- 
tract, cannot  be  joined,  is  that  counts  in  debt  and  detinue  may, 
at  common  law,  be  joined  in  the  same  declaration.  This  is  a 
seeming  incongruity  of  the  law,  but  it  may  be  accounted  for 
upon  the  ground  that  the  detinue  may  sometimes  arise  out  of 
contract,  and  it  has  been  said  that  in  order  to  join  the  two 
causes  of  action  they  must  both  arise  out  of  contract.^' 
.  §  993.  Same— All  causes  joined  must  be  in  the  same  right. — 
In  order  to  join  several  causes  in  one  action,  it  must,  at  common 
law,  be  brought, "as  to  all  of  them,  in  the  same  right;  and,  upon 
that  ground,  it  is  settled,  that  a  plaintiff  cannot  join  in  the 
same  action  a  demand  as  executor,  with  another  which  accrued 
in  his  own  right.  But  a  count  for  money  had  and  received  by 
the  defendant  to  the  use  of  the  executor,  as  such,  may  be  joined 
with  a  count  for  money  had  and  received  to  the  use  of  the  tes- 
tator ;  and  an  executor  or  administrator  may  declare  as  such  on 
an  account  stated  by  the  defendant  with  the  testator  or  intes- 
tate, or  to  money  due  himself  in  his  representative  capacity.*' 

**It  is  a  well  settled  rule,  in  actions  by  a  plaintiff  who  is  an 
executor  or  administrator,  that  where  the  money,  when  recov- 
ered, would  be  assets,  the  executor  may  declare  for  it  in  his 
representative  capacity ;  and  the  best  line  to  adopt  in  determin- 
ing whether  counts  may  be  joined,  is  to  consider  whether  the 
sum,  when  recovered,  would  be  assets.  It  is  therefore  clear, 
that  an  executor  or  administrator  may  declare  as  such,. for  goods 
sold  or  money  paid  by  him  in  that  character;  and  may  join  such 


"1  Tidd's  Prac.   (1807)  10,  11;  Marsh.  435;   Traudle  v.  Arnold.  7 

1  Chitty,  PI.  (12th  Am.  ed.)  201;  J.  J.  Marsh.  407. 

Church    V.   Mumford,    11    Johns.  ae  1  Tidd's  Prac.  (1807)   10,  11; 

479-481,  5  L.  Ed.  229;    Wickllffe  1  Chitty,  PI.   (12th  Am.  ed.)   200 

v.  Saimders,  6  Monroe,  298;  Wick-  and  notes  b  and  2. 

llffe  V.  Davis,  2  J.  J.  Marsh.  70;  a«l  Tidd's  Prac.   (1807)   12,  13. 

Carstarphen   v.   Graves,   1  A.   K.  - 
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xsount  with  counts  on  promises  to  the  testator  or  intestate.  So 
money  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff  as  executor,  and  an  account  stated  with  him  as  execu- 
tor, for  moneys  due  and  owing  the  testator,  or  to  the  plaintiff 
as  executor,  or  to  the  plaintiff  and  his  wife  as  executrix,  may  be 
joined  with  counts  on  promises  to  the  testator  or  intestate ;  and 
as  an  executor  may,  under  circumstances,  lend  money,  it  should 
seem  that  the  insertion  of  a  count  for  money  lent  by  him  as 
such  would  not  be  a  misjoinder.  And  counts  on  promises  made 
to  an  intestate  may  be  joined  on  promissory  notes  given  to  the 
plaintiff  as  administrator  since  the  death  of  the  intestate.*'  But 
an  executor  cannot  join  counts  on  causes  of  action  accruing  to 
him  in  his  private  right  and  individual  character,  with  counts 
on  causes  of  action  which  are  alleged  to  be  vested  in  him  in  his 
representative  character.*^ 

In  an  action  of  assumpsit  by  an  administrator  de  bonis  non, 
a  count  alleging  a  promise  to  have  been  made  to  the  first  ad- 
ministrator, may  be  joined  with  counts  alleging  a  promise  to 
plaintiff's  intestate,  and  a  promise  to  the  plaintiff.*' 

The  assignees  of  two  bankrupts,  under  separate  commissions, 
cannot,  recover  in  the  same  action  a  joint  debt  due  from  the 
defendant  to  both  bankrupts,  and  also  a  separate  debt  due  to 
each.** 

§  994.  Same — Counts  in  trespass  quare  clausmn  fregit  and 
de  bonis  asportatis  may  be  joined. — A  count  for  a  trespass  upon 
plaintiff's  land,  and  a  count  for  felling,  carrying  away  and  con- 
verting the  timber  thereon  standing,  or  for  taking  away  or 
destroying  his  goods,  may  be  joined  in  the  same  declaration, 
although  the  former  is  a  local  and  the  latter  a  transitory  action, 
and  the  issues  upon  the  local  count  can  be  tried  only  in  the 
jurisdiction  where  the  land  is  situated.*^  But  a  count  in  debt 
for  a  penalty  given  by  statute  for  cutting  trees  cannot  be  joined 
with  a  count  in  trespass  upon  the  land ;  ^*  and  where  such  pen- 


,  27  1  Chltty,  PL   (12th  Am.  ed.)  517;  Doulson  v.  Matthews,  4  Term 

203,  204.  Rep.    503;     McKenna  v.   Fisk,    1 

28  Sullivan  v.  Holker,  15  Mass.  How.    241-249     (11:117);     Bllen- 
374.  wood  V.  Marietta  Chair  Co.,  158  U. 

29  1  Tidd's  Prae.   (1807)  13.  S.  105-108  (39:913). 

ao  Parker  v.    Parker,   17    Pick.  si  Elder   v.  Hilzheim,   6  George 

236;    Bishop   v.   Baker,   19   Pick.  (Miss.)  231. 
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alty  is  given  by  statute  for  cutting  trees,  debt,  and  not  trespass, 
is  the  proper  remedy  for  the  recovery  of  the  penalty.'* 

§  995.  Same— Counts  in  trespass  quare  clausum  fregit  and 
for  assault  and  battery  may  be  joined.— The  plaintiff  may,  in  a 
declaration  in  trespass,  join  a  count  for  trespass  upon  his  lands, 
"with  a  count  for  an  assault  and  battery  upon  himself;  and  es- 
pecially so,  when  the  two  trespasses  are  contemporaneous.*' 

§  996.  Same — Counts  for  false  warranty  and  deceit  may  be 
joined. — ^In  an  action  on  the  case,  a  count  on  a  false  warranty 
in  the  sale  of  personal  property,  and  a  count  for  deceit  in  the 
sale  of  the  same  property,  may  be  joined  in  the  same  declara- 
tion ;  and,  in  such  case,  it  is  not  necessary  for  the  plaintiff  to 
either  aver  or  prove  scienter  upon  the  part  of  the  defendant 
It  has  long  been  settled,  both  in  English  and  American  juris- 
prudence, that  either  assumpsit  or  a  special  action  on  the  case 
will  lie  for  a  false  warranty;  and,  if  the  declaration  or  com- 
plaint be  in  tort,  counts  for  deceit  may  be  added  to  the  special 
count,  and  a  recovery  may  be  had  either  for  the  false  warranty 
or  for  the  deceit,  according  to  the  proof.  Either  count,  sup- 
ported by  proof,  will  sustain  the  action.'* 

§  997.  Same— Duplicity. — The  joinder  of  several  counts  in 
the  same  declaration,  when  each  of  those  counts  relates  to  a 
separate,  distinct,  substantive  cause  of  action^  is  not  a  violation 
of  the  common  law  rule  against  duplicity,  the  object  of  which 
rule  is  to  prevent  several  issues  in  respect  of  the  same  demand, 
there  being  no  objection  to  several  issues  where  the  demands 
are  several.  The  meaning  of  the  rule,  as  applied  to  the  declara- 
tion is,  that  it  must  not,  in  support  of  a  single  demand,  allege 
several  distinct  matters,  any  one  of  which  is  sufficient  to  sup- 
port that  demand.  The  plaintiff  cannot,  by  the  common  law 
rule,  in  order  to  sustain  a  single  demand,  rely  upon  two  or  more 
distinct  grounds  or  matters,  each  of  which,  independently  of 

«2Ware    v.    Collina,    6    George  Allen.  1  Wall  359-371    (17:642); 

(Miss.)   223.  Dushane   v.    Benedict,    120   IT.   S. 

881  Chitty,  PI.    (12th  Am.  ed.)  630-648      (30:810);      Kimber     v. 

201;  Arnold  v.  Maudlin,  6  Blackf.  Younger,  137  Ped.  R.  744,  70  C.  C. 

187;    Stephen's  PI.    (Philadelphia  A.  178;   1  Chitty.  PI.   (12th  Am. 

ed.  1824)   279,  280.  ed.)    137;    Patterson  v.   Kirkland. 

84Shippen  V.  Bowen,  122  U.  S.  5  Cieorge  (Miss.)  423;  Williamson 

576-583   (30:1172);   Schuchardt  v.  T.  Allison,  2  East,  441. 
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the  other,  amounts  to  a  good  cause  of  action  in  respect  of  such 
demand." 

§  998.  Same — Joinder  under  code  procedure. — ^In  the  code 
states,  there  has  been  an  effort  to  regulate  the  joinder  of  causes 
of  action  by  legislation ;  *•  but  an  examination  of  the  code  pro- 
visions of  the  various  states,  and  the  decisions  of  the  state  courts 
construing  them,  discloses  the  fact  that  there  has  been  an  utter 
failure  to  establish  a  logical  and  uniform  system,  and  that  there 
is  great  contrariety  of  judicial  opinion,  and  not  a  little  con- 
fusion. But  where  the  state  law  has  established  a  certain  and 
definite  rule  in  regard  to  the  joinder  of  causes  of  action  of  a 
strictly  legal  nature,  the  federal  courts  will  conform  to  it;*^ 
and  where  there  is  no  such  state  rule,  those  courts  will  follow 
the  rules  of  the  common  law.*' 

§  999.  Same — Same — Joinder  of  legal  and  equitable  causes 
of  action. — One  of  the  main  objects  of  the  code  procedure  is,  to 
abolish  the  distinction  between  legal  and  equitable  remedies, 
and  to  authorize  the  joinder  of  legal  and  equitable  causes  of 
action  in  the  same  complaint  or  petition ;  and  similar  provisions, 
though  not  so  sweeping,  are  to  be  found  in  the  legislation  of 
some  of  those  states  which  are  denominated  common  law  states. 
But  to  those  state  rules  of  procedure,  the  federal  courts  do  not, 
and,  under  the  federal  constitution,  cannot  conform.'® 

§  1000.  Same— Same— Death  by  wrongful  act. — ^Death  by 
negligence  or  wrongful  act  was  not  a  cause  of  civil  action  for 
damages  at  common  law.  Such  actions  are  creatures  of  statute ; 
and  a  state  has  the  right  and  the  power,  by  its  constitution  and 
Jaws,  to  create  a  joint  action,  for  damages,  for  death  resulting 
from  an  injury  inflicted  by  negligence,  or  wrongful  act,  against 


n  Stephens,  PI.  (Philadelphia 
ed.  1824)  264,  265,  284;  1  Chitty, 
PI.  (12th  Am.  ed.)  226,  227; 
Schuchardt  v.  Allen,  1  Wall.  359- 
371  (17:642);  Shlppen  v.  Bowen, 
122  U.  S.  576-583    (30:1172). 

8«Pom.  Rem.  (2nd  ed.)  sec.  438 
et  seq. 

S7  Philips  Const.  Co.  v.  Seymour, 
91  U.  S.  646-656  (23:341);  Calli- 
son  V.  Brake,  129  Fed.  R.  196,  63 
C.  0.  A.  354;  Cincinnati,  New  Or- 


leans ft  Texas  Pac.  Ry.  Co.  v.  Bo- 
hon,  200  U.  S.  221-226   (50:448). 

38  Shlppen  v.  Bowen,  122  U.  S. 
676-683  '(30:1172);  Kimber  v. 
Younger,  137  Fed.  R.  744,  70  C. 
C.  A.  178. 

»»  Scott  V.  Neely,  140  U.  S.  106- 
117  (35:358);  Cates  v.  Allen,  149 
U.  S.  451-465  (37:804);  Cherokee 
Nation  y.  Southern  Kansas  Ry. 
Co.,  135  U.  S.  641-661    (34:295). 


§    1001  PLAINTIFP'S  DECLABATION,  ETC.  697 

the  persons  or  corporations  and  their  agents  or  servants  causing    - 
the  same,  and  to  allow  the  master  and  servant  to  be  sued  jointly 
upon  such  cause  of  action,  and  such  rule,  when  so  established, 
is  binding  on  the  federal  courts.*® 

§  1001.  Stating  plaintiff's  cause  of  action— Oonformity  to 
state  pleading, — The  great  office  of  the  declaration,  complaint, 
or  petition,  is,  of  course,  to  state  the  facts  which  constitute  plain- 
tiflp's  cause  of  action,  and  this  should  be  done  in  the  manner 
and  form,  and  in  accordance  with  the  rules  and  principles  of 
pleading  prescribed  by  the  law  of  the  state  in  which  the  circuit 
court  is  held.  The  complaint  should,  in  the  language  of  the 
common  law,  be  **a  legal  specification  of  the  cause  of  action," 
tested  by  the  state  law  of  pleading.  The  supreme  court  has 
distinctly  held  that  the  sufficiency  and  scope  of  a  complaint  in 
a  suit  at  common  law  in  a  federal  circuit  court  must  be  deter- 
mined by  the  state  law  of  procedure,  where  that  law  furnishes 
a  rule.*^  But  where  the  state  law  furnishes  no  rule  for  the 
determination  of  the  sufficiency  of  the  complaint,  or  other  ques- 
tion in  regard  to  such  pleading,  the  federal  courts  will  have 
recourse  to  the  rules  and  principles  of  the  common  law  system 
of  pleading,  and  will  refer  to  common  law  authorities."  Ac- 
cording to  the  common  law  system  of  pleading,  in  actions  upon 
•contract,  the  declaration  must  in  all  cases  state  the  contract 
upon  which  the  action  is  founded,  and  the  breach  of  it,  and 
the  resultant  injury.  Except  in  actions  upon  sealed  instru- 
ments, and  promissory  notes  and  bills  of  exchange,  which  imply. 
a  consideration,  the  consideration  and  the  promises  should  be 
averred;  and,  where  the  consideration  is  executory,  or  the  per- 
formance of  the  defendant's  covenant  or  agreement  is  made 
to  depend  upon  the  performance  of  a  condition  precedent  on 
the  part  of  plaintiff,  the  declaration  ought  to  aver  that  the 
consideration  has  been  executed,  or  the  condition  performed, 
or  it  should  aver  a  lawful  excuse  for  non-performance.  When 
a  notice  or  request  on  the  part  of  the  plaintiff  is  required  by 

40  Cincinnati,  New  Orleans  &  676-583  (30:1172);  AUantic  ft  Pa- 
Texas  Ry.  Co.  V.  Bohon,  200  U.  S.  cific  Ry.  Co.  v.  Laird,  164  U.  S. 
221-229    (50:448).  393-403    (41:485);    Barry   v.    Ed- 

41  Glenn  v.  Sumner,  122  U.  S.  munds,  116  U.  S.  550-566  (29: 
152-157   (33:301).  729);  Union  Pacific  R.  Ck).  v.  Wy- 

42Shippen  V.  Bowen.  122  U.  S.      ler,  154  U.  S.  285-298  (39:983). 
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either  the  contract  or  the  law,  in  order  to  maintain  the  action, 
it  ought  to  be  specially  alleged,  with  the  time  and  place  of  mak- 
ing it.    The  breach,  in  a  declaration  upon  a  contract,  is  either 
negative,  that  the  defendant  has  not  done  something  which  he 
contracted  to  do,  or  procured  it  to  be  done  by  another,  or  that 
he  has  not  done  it,  or  procured  it  to  be  done,  in  a  careful  or 
proper  manner;  or  it  is  affirmative,  that  he  has  done  something- 
which  he  contracted  not  to  do,  or  suffered  it  to  be  done  by  an- 
other.   It  is  not  necessary  that  a  breach  of  a  contract  be  as- 
signed in  the  very  words  of  the  contract;  it  is  sufficient  if  a 
substantial  breach  be  shown/'    In  actions  for  wrongs,  the  dec-^ 
laration  should  state  the  injury  complained  of;  and  in  actions^ 
on  the  case,  it  should  set  forth  by  way  of  inducement  the  cir- 
cumstances under  which  the  injury  was  committed,  and  the- 
consequential    damages   resulting   therefrom   to   the   plaintiff. 
The  injury  in  actions  for  wrongs  is  immediate  or  consequential.. 
Actions  on  the  case  lie  to  recover  damages  for  consequential^ 
injuries,  as  for  (1)  malfeasance,  or  doing  what  the  defendant 
ought  not  to  do,  or  (2)  nonfeasance,  or  not  doing  what  he  ought 
to  do,  or  (3)  misfeasance,  or  doing  what  he  ought  to  do  im- 
properly.   In  such  actions,  the  damages  which  the  plaintiff  has- 
sustained,  being  the  gist  of  the  complaint,  must  be  stated  in  the 
declaration.    The  damages  are  either  general  or  special.    Gen- 
eral damages  are  such  as  naturally  arise  out  of,  or  are  con- 
nected with,  and  which  the  law  implies  or  presumes  to  have 
accrued  from  the  injury  complained  of;  and  special  damages 
are  such  as  really  accrued  and  are  not  implied  by  law,  and  are- 
either  superadded  to  general  damages  arising  from  an  act  in- 
jurious in  itself,  or  are  such  as  arise  from  an  act  indifferent  and 
not  actionable  in  itself,  but  injurious  only  in  its  consequences^ 
and  they  must  be  specially  alleged.** 

§  1002.  The  jurisdictional  facts  must  be  alleged. — ^In  every 
action  at  law  in  the  circuit  courts  of  the  United  States,  the 
plaintiff's  declaration  or  complaint  must  contain  a  certain,, 
distinct,  direct  and  positive  averment  of  all  the  facts  upon 

4«1   Tidd's    Prae.    (1807)     378-         **1    Tldd's    Prac.    (1807)    389- 
389;  1  Chitty,  PI.  (12th  Am.  ed.)      400;  1  Chltty,  PI.  (12th  Am.  ed.> 
290-360;    Laws  on  PI.    (1811)    49.      395-399. 
76,  120,  157,  207,  231,  257;  Fletch- 
er V.  Peck,  6  Cranch,  87  (3:162). 
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which  the  jurisdiction  of  the  court,  as  a  federal  court,  rests; 
it  is  not  sufficient  that  the  declaration  should  state  a  cause  of 
action  within  the  jurisdiction  of  a  court  of  law,  but  it  must  go 
farther,  and,  by  proper  averments  of  facts,  show  that  the  ac- 
tion belongs  to  a  class  of  cases  over  which  the  jurisdiction  is,, 
by  the  constitution  and  laws  of  the  United  States,  vested  in  the 
federal  circuit  courts.  Tliis  is  an  inflexible  rule  of  federal 
pleading,  not  derived  from  common  law  rules,  but  arising  out 
of,  and  having  its  reason  and  foundation  in  the  peculiar  nature- 
of  the  federal  government.  Although  that  government  is  sover- 
eign and  supreme  in  its  appropriate  sphere  of  action,  yet  it 
does  not  possess  all  that  power  which  usually  belongs  to  the  sov- 
ereignty of  a  nation,  but  is  a  government  of  certain  specified 
powers,  enumerated  in  the  constitution,  and  conferred  upon  it 
by  that  instrument,  and  neither  the  legislative,  executive  nor 
judicial  departments  of  the  government  can  lawfully  exercise 
any  authority  beyond  the  limits  marked  out  by  the  constitution ; 
and  the  constitution,  in  establishing  and  regulating  the  judicial 
department,  particularly  and  specifically  enumerates  and  de- 
fines the  classes  of  cases  in  which  the  courts  of  the  United  States 
shall  have  jurisdiction,  and  they  are  not  authorized  to  take  cog- 
nizance of  any  case  which  does  not  come  within  the  description 
therein  specified;  and,  therefore,  when  a  plaintiff  sues  in  a 
court  of  the  United  States  it  is  necessary  that  he  should  show^ 
in  his  pleading,  by  the  averment  of  facts,  that  the  suit  he  brings 
is  within  the  jurisdiction  of  the  court,  and  that  he  is  entitled 
to  sue  there,  and,  if  he  omits  such  averments  from  his  pleading, 
the  action  will,  upon  demurrer,  plea  or  motion,  be  dismissed,  or 
should  he,  by  any  oversight  of  the  circuit  court,  obtain  a  judg- 
ment in  his  favor,  or  should  judgment  be  rendered  in  favor  of 
defendant,  such  judgment  will,  upon  writ  of  error,  be  reversed 
in  the  supreme  court,  and  remanded  with  direction  to  dismiss 
the  suit  for  want  of  jurisdiction  in  the  circuit  court,  or  with 
leave  to  amend  so  as  to  show  jurisdiction  where  that  can  be 
done.*' 

4»  Scott  V.    Sandford,   19    How.  Capron  v.  Van  Noorden,  2  Cranch, 

393-633  (15:691)  opinion  of  Chief  126-128  (2:229);  Montalet  v.  Mur- 

Justlce  Taney;  Bingham  V.  Cabot,  ray,    4    Cranch,    46-48     (2:645); 

3  Dall.  382-384   (1:646);  Jackson  Thomas  v.  Board  of  Trustees  of 

V.  Ashton,  8  Pet  148-150  (8:898);  the  Ohio  State  University,  195  U. 
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S.  207-2^18  (49:160),  jstating  the 
rule  and  collecting  the  authori- 
ties; Kansas  v.  Colorado,  206  U. 
:8.  46-118  (51:956);  Minnesota  v. 
Northern  Securities  Co.,  194  U.  S. 
48  (48:870);  Qreat  Southern  Fire 
Proof  Hotel  Co.  v.  Jones,  177  U.  S. 
•449   (44:842). 

In  Thompson  v.  Board  of  Trus- 
tees, supra,  Mr.  Justice  Harlan 
stated  the  rule  as  follows: 

"That  the  Jurisdiction  of  a  cir- 
cuit court  of  the  United  States  Is 
limited  in  the  sense  that  it  has 
no  Jurisdiction  except  that  confer- 
red by  the  Constitution  and  laws 
of  the  United  States;  that  a  cause 
is  presumed  to  be  without  its  Ju- 
Tisdiction  unless  the  contrary  af- 
flrmatively  appears;  that  such  Ju* 
risdiction,  or  the  facts  upon  which, 
in  legal  intendment,  it  rests,  must 
be  distinctly  and  positively  aver- 
red in  the  pleadings,  or  should  ap. 
pear  affirmatively  and  with  equal 
distinctness  in  other  parts  of  the 
record,  it  not  being  sufficient  that 
Jurisdiction  may  be  inferred  argu- 
mentatively;  and  that,  for  the 
purposes  of  suing  and  being  sued 
in  a  circuit  court  of  the  United 


States,  the  members  of  a  local 
corporation'  are  conclusively  pre- 
sumed to  be  citizens  of  the  state 
by  whose  laws  it  was  created,  and 
in  which  alone  the  corporate  body 
has  a  legal  existence — are  propo- 
sitions so  firmly  established  that 
further  discussion  of  them  would 
be  iboth  useless  and  inappro- 
priate.   •    •    • 

"It  is  equally  well  established 
that  when  Jurisdiction  depends  up- 
on diverse  citizenship,  the  absence 
of  sufficient  averments,  or  of  facts 
in  the  record  showing  such  re- 
quired diversity  of  citizenship,  is 
fatal  and  cannot  be  overlooked  by 
the  court,  even  if  the  p&rties  fail 
to  call  attention  to  the  defect,  or 
consent  that  it  may  be  waived. 
^  *  ^  'Ck>nsent  of  parties  can 
never  confer  Jurisdiction  upon  a 
federal  court.  If  the  record  does 
not  affirmatively  show  Jurisdiction 
in  the  circuit  court,  we  must,  up- 
on our  own  motion,  so  declare  and 
make  such  order  as  will  prevent 
that  court  from  exercising  an  au- 
thority not  conferred  upon  it  by 
statute.'  *• 


CHAPTER  XXIV. 

PROCESS,  SERVICE  AND  RETURN  IN  SUITS  AT  COMMON  LAW 
IN  THE  CIRCUIT  COURTS  OF  THE  UNITED  STATES. 


fi  1003.  Necessity  for  service  of 
original  process  upon  de- 
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§  1003.  Necessity  for  service  of  original  process  upon  de- 
fendant.— The  original  writ  at  common  law  performed  three 
offices  or  functions,  namely:  (1)  It  was  the  commencement  of 
the  action;  (2)  it  commanded  the  sheriff  to  give  the  defendant 
personal  notice  of  the  demand  or  complaint  against  him;  and 
(3)  it  commanded  the  sheriff  to  summon  the  defendant  to  ap- 
pear in  one  of  the  superior  courts  of  common  law  at  a  term 
named,  and  on  a  general  return  day,  to  defend  the  action.^  It 
is  a  principle  of  the  English  common  law,  that  to  bind  a  de- 
fendant personally  by  a  judgment  when  he  has  not  been  per- 
sonally summoned  would  be  contrary  to  the  first  principles  of 
justice.*  And  it  is  now  firmly  established,  as  a  principle  of 
law  of  universal  application,  that  in  every  action  at  law,  seek- 
ing a  personal  judgment  upon  a  money  demand  against  the  de- 


1  Stephen's  PI.  (PhUadelphia  ed. 
1824)  5»  6,  28,  29,  32,  56. 

2  Fisher  v.  Lane,  3  Wils.  297; 
Bissell    V.    Briggs,  9  Mass.    464; 


Buchanan  v.  Rucker,  9  ESastj  192; 
Borden  v.  Fitch,  15  Johns.  121- 
146;  Kllbum  T.  Woodworth,  5 
Johns.  37. 
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fendant,  whether  a  natural  person  or  a  corporation,  there  must 
be  actual  service  of  notice,  within  the  limits  of  the  state  where 
the  court  sits,  and  within  the  jurisdiction  of  the  court,  upon 
the  defendant,  or  upon  some  person  authorized  by  him  to  ac- 
cept service  in  his  behalf,  or  the  defendant  must  waive  service 
of  notice  by  entering  a  general  appearance  to  the  action,  or  by 
some  other  equally  eflFectual  method,  before  the  court  is  author- 
ized to  render  any  personal  judgment  against  him;  and,  in  the 
absence  of  such  service  or  waiver,  any  personal  judgment  ren- 
dered against  the  defendant  is  coram  non  judice,  and  absolutely 
null  and  void,  and  may  be  collaterally  attacked,  and  no  title 
to  property  passes  by  a  sale  under  an  execution  issued  upon  any 
such  judgment.  There  must  be:  (1)  actual  service  of  notice 
of  the  suit  upon  the  defendant,  or  upon  some  person  authorized 
by  him  to  accept  it  in  his  behalf;  or  (2)  there  must  be  a  waiver 
of  service;  and  (3)  where  service  is  relied  on  to  give  the  court 
jurisdiction  of  the  person  of  the  defendant,  the  service  must 
be  made  within  the  territorial  jurisdiction  of  the  court,  whether 
state  or  federal.* 


«  Penndyer  v.  Neff,  95  U.  S.  714- 
748  (24:565);  Goldey  v.  Morning 
News,  156  U.  S.  518-526  (39: 
517) ;  Mexican  Central  Ry.  Co.  v. 
Plnkney,  149  U.  S.  194-210  (37: 
699);  New  Mexico  ex  rel  Caledo- 
nia Coal  Co.  v.  Baker,  196  U.  S. 
434-446  (49:540);  St.  Clair  v.  Cox, 
106  U.  S.  350-360  (27:222);  Unit- 
ed States  Y.  American  Bell  Tel. 
Co.,  29  Fed.  R.  17;  New  York  Life 
Ins.  Co.  .v.  Bangs,  103  U.  S.  435- 
441  (26:580);  Connecticut  Mutual 
Life  Ins.  Cto.  v.  Spratley,  172  U.  S. 
602-622  (43:569);  Fitzgerald  ft 
MaJlory  Const.  Co.  v.  Fitzgerald, 
137  U.  S.  98-113  (34:608);  Thomp- 
son v.  Whitman,  18  Wall.  457-471 
(21:897);  Wilson  v.  Seligman,  144 
U.  S.  41-47    (36:338). 

In  Goldey  v.  Morning  News, 
supra,  Mr.  Justice  Gray,  delivering 
the  opinion  of  the  court,  said: 

"It  is  an  elementary  principle 
of  jurisprudence,  that  a  court  of 


Justice  cannot  acquire  Jurisdiction 
over  the  person  of  one  who  has  no 
residence  within  its  territorial 
Jurisdiction,  except  by  actual  senr- 
ice  of  notice  within  the  Jurisdic- 
tion upon  him  or  upon  some  one 
authorized  to  accept  service  in  his 
behalf,  or  by  his  waiver,  by  gener- 
al appearance  or  otherwise,  of  the 
want  of  due  service.  Whatever 
effect  a  constructive  service  may 
be  allowed  in  the  courts  of  the 
same  government,  it  cannot  be  rec- 
ognized as  valid  by  the  courts  of 
any  other  government.  *  *  • 
'*For  example,  under  the  provi- 
sions of  the  constitution  of  the 
United  States  and  of  the  acts  of 
congress,  by  which  judgments  of 
the  courts  of  one  state  are  to  be 
given  full  faith  and  credit  in  the 
courts  of  another  state,  or  of  the 
United  States,  such  a  judgment  is 
not  entitled  to  any  force  and  ef- 
fect,   unless    the  defendant    was 
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§  1004  Federal  statutory  requisites  of  the  process  for  de- 
fendant.— ^In  all  actions  at  law  in  the  circuit  courts  of  the 
United  States,  it  is  required  by  federal  statute  that  the  process 
to  be  served  upon  the  defendant,  giving  him  notice  of  the  ac- 
tion, and  summoning  him  to  appear  and  defend,  shall  bear  teste 
of  the  chief  justice  of  the  United  States,  or,  when  that  office  is 
vacant,  of  the  associate  justice  next  in  precedence,  and  shall  be 
under  the  seal,  and  signed  by  the  clerk  of  the  circuit  court,  and 
shall  bear  teste  from  the  day  of  its  issue** 

§  1005.  Same — Same — Power  of  the  circuit  and  district 
courts  to  make  rules  controlling  process. — The  federal  statutes 
make  provision  only  for  the  testing,  sealing,  dating  and  signing 
of  process,"  but  it  is  not  to  be  inferred  that  the  other  requisites 
of  such  writs  and  their  service  and  return  are  to  be  absolutely 
controlled  by  the  act  of  conformity.  The  circuit  and  district 
courts  are  given  power  by  federal  statute  to  ''make  rules  and 
orders  directing  the  returning  of  writs  and  prpcesses,  the  filing 
'  of  pleadings,  the  taking  of  rules,  the  entering  and  making  up 
of  judgments  by  default,  and  other  matters  in  vacation,  and 
otherwise  regulate  their  own  practice  as  may  be  necessary  and 


duly  Berved  with  notice  of  the  ac- 
tion in  which  the  Judgment  was 
rendered,  or  waived  the  want  of 
such  notice.    *    •    • 

''If  a  judgment  is  rendered  in 
one  state  against  two  partners 
jointly,  after  serving  notice  upon 
one  of  them  only,  under  a  statute 
of  the  state  providing  that  such 
service  shall  be  sufficient  to  au- 
thorize a  judgment  against  both, 
yet  the  judgment  is  of  no  force  or 
effect  in  a  court  of  another  state, 
or  in  a  court  of  the  United  States, 
against  the  partner  who  was  not 
served  with  process.    *    •    • 

"So  a  judgment  rendered  in  a 
court  of  one  state,  against  a  cor- 
poration neither  incorporated  nor 
doing  business  within  the  state, 
must  be  regarded  as  of  no  validity 
in  the  courts  of  another  state,  or 
of  the  United  States,  unless  service 
of  process  was  made  in  the  first 


state  upon  an  agent  appointed  to 
act  there  for  the  corporation,  and 
not  merely  upon  an  officer  or  agent 
residing  in  another  state,  and  only 
casually  within  the  state,  and  not 
charged  with  any  business  of  the 
corporation  there.    •    ♦    • 

"The  principle  which  governs 
the  effect  of  judgments  of  one  state 
in  the  courts  of  another  state  is 
equally  applicable  in  the  courts  of 
the  United  States,  although  sitting 
in  the  state  in  which  the  judgment 
was  rendered.  In  either  case,  the 
court  the  service  of  whose  process 
is  in  question,  and  the  court  in 
which  the  effect  of  that  service  is 
to  be  determined,  derive  their  ju- 
risdiction and  authority  from  dif- 
ferent governments." 

*U.  S.  Rev.  Stat.  sees.  911,  912; 
4  Fed.  Stat.  Anno.  560,  561. 

5  U.  S.  Rev^.  Stat.  sees.  911,  912, 
4  Fed.  Stat.  Anno.  560,  561. 
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convenient  for  the  advancement  of  justice  and  the  prevention 
of  delays  in  proceedings;"  •  and  it  has  been  held  by  the  supreme 
court  that  this  statute  authorizing  the  federal  courts  to  make 
rules  was  not  superseded  by  the  act  of  conformity,  and  that 
they  may  still  make  rules  in  regard  to  the  issue,  service  and  re- 
turn of  process  for  defendants,  and  that  such  rules  need  not 
strictly  conform  to  the  state  statutes  upon  the  subject,  and  that 
such  courts  need  not  alter  their  rules  from  time  to  time  in  sub- 
serviency to  changes  in  the  state  law/ 

§  1006.  Procees  served  by  the  marshal. — ^The  process  requir- 
ing the  appearance  of  the  defendant  is  served  by  the  marshal, 
and  his  deputies,  of  the  judicial  district  in  which  the  service  is 
required  by  law  to  be  made,  and  they  are,  in  each  state,  vested 
with  the  same  powers,  in  executing  the  laws  of  the  United 
States,  as  the  sheriffs  and  their  deputies  in  such  state  may  have, 
by  law,  in  executing  the  laws  thereof.*  All  unserved  process 
remaining  in  the  hands  of  a  United  States  marshal  or  his  dep- 
uties, when  the  marshal  ceases  to  be  such,  shall  be  immediately 
delivered  to  the  succeeding  marshal  upon  request;  and  when  a 
deputy  United  States  marshal  resigns  or  is  removed  he  shall, 
upon  request,  deliver  to  the  United  States  marshal  for  the  dis- 
trict  all  process  remaining  in  his  hands.*  When  the  marshal 
or  his  deputy  is  a  party  in  a  cause,  the  writs,  processes  and  pre- 
cepts therein  shall  be  directed  to,  and  executed  by  some  disin- 
terested person  appointed  by  the  court  or  a  judge  thereof  for 
that  purpose.*® 

§  1007.  Service  of  process  in  personal  action  on  a  money  de- 
mand.— In  all  personal  actions  at  law,  in  the  circuit  courts  of 
the  Ignited  States,  and  of  which  those  courts  have  jurisdiction 
concurrent  with  the  courts  of  the  several  states,  and  in  which  a 
judgment  in  personam  upon  a  money  demand  is  sought  to  be 
obtained  against  the  defendant,  the  process  should  be  served 
upon  him  in  person,  within  the  judicial  district  in  which  the 
action  is  instituted,  by  the  delivery  to  him  in  person  a  true  copy 
of  the  writ." 

«  U.  S.  Rev.  SUt.  sec.  918;  4  Fed.  •  30  U.  S.  Stat  at  L.  ch.  427,  p. 

Stat.  Anno.  585.  1214;    4  Fed.  Stat  Anno.  163. 

TShepard  v.  Adams,  168  U.   S.  loU.   S.  Rev.   Stat  sec.  922;    4 

618-627   (42:602).  Fed.  Stat  Anno.  587,  588. 

«  U.  S.  Rev.  Stat  sees.  787,  788,  "  25  U.  S.  Stat  at  L.  ch.  866,  sec. 

789,  790;  4  Fed.  Stat  Anno.  159-  1,  p.  433;   Toland  v.  Sprague,  12 

163.  Pet    300-338    (9:1093);    Levy   v. 
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An  exception  to  this  rule  was  created  by  the  act  of  congress 
of  May  4, 1858,  providing  that,  suits  not  of  a  local  nature,  where 
there  were  two  or  more  defendants,  residing  in  different  dis- 
tricts of  the  same  state,  might  be  brought  in  either  district,  and 
duplicate  writs  issued  against  the  defendants,  directed  to  the 
marshal  of  any  district  in  which  any  defendant  resides,  and 
served  on  him  there.^*  It  has  been  thought  by  the  bar,  and  con- 
tended in  many  cases,  that  this  provision  of  the  statute  was  re- 
pealed by  the  present  judiciary  act,  but  it  has  not  been  so  de- 
clared by  the  courts.^*  There  are  many  special  acts  of  congress 
regulating  the  venue  of  suits  and  the  issue  of  process  in  par- 
ticular districts,  which  constitute  local  exceptions  to  the  general 
rule  created  by  the  general  statute.  These  special  acts  are  cited 
by  states  in  a  previous  section,  to  which  reference  is  here  made.^* 

§  1008.  Same — Service  on  foreign  carporatiomi. — ^A  corpora- 
tion must  dwell  in  the  place  of  its  creation^  and  cannot  migrate 
to  another  sovereignty,  and  an  officer  of  a  corporation  does  not 
carry  with  him  his  functions  as  such  ofScer  when  he  leaves  the 
state  which  created  the  corporation,  and  travels  or  stops  tem- 
porarily in  another  state;  and  it  is  settled  by  the  decisions  of 
the  supreme  court  of  the  United  States,  that  foreign  corporar 
tions  can  be  served  with  legal  process  in  personal  actions  within 
a  state,  (other  than  the  one  of  its  creation) ,  only  when  they  are  do* 
ing  business  therein,  and  such  ser\'ice  must  be  made  upon  an 
agent  who  represents  the  corporation  in  its  business  in  that 
state,  and  cannot  be  made  upon  an  oflRcer  or  agent  of  the  cor- 
poration, who  resides  in  another  state,  and  is  only  casually  in 
the  state  where  the  service  of  process  is  sought  to  be  made,  and 
not  charged  with  any  business  of  the  corporation  there.^' 

In  view  of  this  rule,  it  is  frequently  important  to  determine 


FItzpatrick,  15  Pet  167-172  (10: 
699);  Hemdon  v.  Ridgway,  17 
How.  424,  425  (15:100);  Chaffee  v. 
Hayward,  20  How.  208-216  (16: 
851). 

12  U.  S.  Rev.  Stat.  sec.  740. 

i»  Petri  V.  Creelman  Lumber  Co., 
199  U.  S.  487-501  (50:281);  (5od- 
dard  y.  Moeller,  80  Fed.  R.  422; 
East.  Tenn.  V.  A  G.  R.  Co.  v.  At- 
lanta A  F.  R.  Co.,  49  Fed.  R.  608. 

14  Ante  sec.  959;  Petri  v.  Creel- 

45 


man  Lumber  CJo.,  199  U.  S.  482-501 
(50:281). 

15  Peterson  v.  Chicago,  Rock 
Island  A  Pacific  R.  CJo.,  205  U.  S. 
364-394  (51:841);  Gtoldey  v.  Morn- 
ing News,  156  U.  S.  518-526  (39: 
517);  New  Mexico  ex  rel.  Caledo- 
nia Coal  Co.  y.  Baker,  196  U.  S. 
432-446  (49:540);  Conley  v.  Ma- 
thleson  Alkali  Works,  190  U.  S. 
406-412  (47:1113);  St  Clair  v. 
Cox,  106  U.  S.  350-360   (27:222); 
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what  is  meant  by  ''doing  business,"  within  the  meaning  of  the 
rule,  and  the  question  has  been  up  often  for  adjudication.  It 
has  been  held  by  the  supreme  court  that,  the  fact  that  a  foreign 
railway  company,  operating  a  line  of  railroad  in  an  adjoining 
state,  owns  the  controlling  interest  in  the  shares  of  stock  of  a 
domestic  railway  company,  which  operates  its  own  line  of  road 
in  the  home  state,  both  companies  and  their  lines  constituting 
elements  of  one  railway  system,  the  two  companies  having,  to 
an  important  and  material  extent,  common  agents  and  employes, 
who  are  paid  in  proportion  to  the  service  performed  for  the 
companies  respectively,  by  them,  and  are,  while  in  the  service 
of  the  companies,  under  the  exclusive  management  and  control 
of  the  company  in  whose  services  they  are  engaged,  with  no 
power  in  the  companies  to  employ  and  discharge  for  each  other, 
the  service  being  kept  distinct  and  separate  in  the  control  and 
payment  of  the  employes,  does  not  make  the  foreign  corpora- 
tion liable  to  service  of  process  within  the  state  upon  the  con- 
tention that  it  was  doing  business  in  the  state  through  the 
agency  of  the  domestic  railway  company.  Nor,  in  such  a  case, 
are  the  officers  and  agents  of  the  domestic  company,  domiciled 
in  the  state,  the  agents  of  the  foreign  company  to  receive  service 
of  process,  because  not  representing  it  in  respect  to  any  busi- 
ness carried  on  there  by  it.^* 

A  foreign  insurance  company  which  announces  its  withdrawal 
from  a  state  in  which  it  has  been  making  contracts  of  insurance 
and  issuing  policies,  and  recalls  its  agents  therefrom,  and  re- 
fuses to  take  any  more  risks  or  to  issue  any  new  policies  within 
the  state,  and  gives  notice  of  its  intention  and  action  to  the  in- 
surance commissioner  of  the  state,  but  continues  to  collect  the 
premiums  through  its  former  agents  for  that  state  on  its  out- 
standing policies  and  to  settle  the  claims  upon  those  policies 
ss  they  accrue  or  fall  due,  is  still  doing  business  within  the  state, 
within  the  meaning  of  the  rule  which  permits  the  service  of 
process  upon  foreign  corporations;  and  a  regularly  employed 
non-resident  agent  of  the  company  who  comes  into  the  state  with 
authority  to  investigate  and  settle  a  claim  arising  upon  one  of 

Mexican  Central  Ry.  Co.  v.  Pink-  i«  Peterson    v.    Chicago,    Rock 

ney,  149  U.  S.  194-210   (87:699);  Island  ft  PaciflcR.  Co.,  205  U.  S. 

Ex  parte  Schallenberger,  96  V-  S.  364-394  (51:841). 
366-369   (24:853);  ante  sec.  934. 
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its  policies,  when  he  is  not  a  mere  special  agent  for  the  par- 
ticular case,  but  is  employed  in  all  similar  cases,  is  deemed  in 
law  the  agent  of  the  company  for  the  purpose  of  receiving  serv- 
ice of  process  in  a  suit  brought  against  the  company  to  collect 
the  claim." 

§  1009.  Same — Service  upon  aliens  and  alien  corporations. — 
The  provision  contained  in  the  first  section  of  the  judiciary  act, 
fixing  the  venue  of  suits,  has  no  application .  to  suits  against 
aliens  and  alien  corporations;  and  suits  may  be  maintained 
against  them  by  citizens  of  the  states  of  the  union  in  any  circuit 
court  of  the  United  States  within  whose  territorial  jurisdiction 
the  defendant  may  be  found  at  the  time  of  the  service  of  the 
process,  and  service  upon  the  financial  agent  of  an  alien  corpora- 
tion within  the  jurisdiction  of  the  court  is  a  sufficient  service 
.upon  the  corporation,  and  no  statutory  authority  is  necessary  to 
enable  such  agent  to  receive  such  service." 

§  1010.  Service  in  local  suits  where  defendant  resides  in  a 
district  different  from  that  in  which  the  suit  is  brought.— In 
suits  of  a  local  nature,  where  a  defendant  resides  in  a  different 
district,  in  the  same  state,  from  that  in  which  the  suit  is  brought, 
the  plaintiff  may  have  original  and  final  process  directed  to 
and  executed  by  the  marshal  of  the  district  in  which  such  de- 
fendant resides.  This  rule,  established  by  statute,  is  applica- 
ble alike  to  both  actions  at  law  and  suits  in  equity,  when  they 
are  local  in  character.^* 

§  1011.  Same^Substituted  service  upon  non-resident  de- 
fendants.— When,  in  any  action  at  law  or  suit  in  equity  in  any 
circuit  court  of  the  United  States  to  enforce  any  legal  or  equita- 
ble lien  upon,  or  claim  to,  or  to  remove  any  incumbrance  or  lien 
or  cloud  upon  the  title  to  real  or  personal  property,  situated 
within  the  district  where  the  suit  is  brought,  any  defendant 
is  a  non-resident  of  the  state,  the  plaintiff  may  have  substituted 
service  on  such  defendant,  as  provided  in  section  8,  of  the  ju- 

17  Connecticut  Mutual  Life  Ins.  loU.  S.  Rev.  Stat.  sees.  741,  742; 
Co.  v.  Spratley,  172  U.  S.  602-622  4  Fed.  Stat.  Anno.  555,  556;  U.  S. 
<43:569).  Comp.  Stat.  1901,  p.  588;  Memphis 

18  Re  Hohorst,  150  U.  S.  653-654  Sav.  Bank  v.  Houchens  (C.  C.  A.) 
(37:1211);  Barrow  Steamship  Co.  115  Fed.  R.  96;  ante  sec.  955. 

V.  Kane,  170  U.  S.  100-113   (42: 
«64). 
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diciary  act  of  March  3,  1875,  but  no  personal  judgment  can 
be  rendered  against  such  absent  (Jefendant  not  appearing.*® 

§  1012.  Return  of  the  process. — The  marshal's  return  of  the 
process  should  show  affirmatively  that  it  was  executed  within 
the  judicial  district  where  the  suit  was  instituted  and  is  pend- 
ing,^^  and  should  show,  in  like  manner,  every  fact  and  act  which 
is,  under  the  law,  essential  to  a  good  and  valid  service  of  the 
process  upon  the  defendant.*' 

The  court  may,  in  the  exercise  of  a  sound  discretion,  allow 
the  marshal  to  amend  his  return,  so  as  to  make  it  conform  to 
the  real  facts.** 

§  1013.  Persons  privileged  from  the  service  of  process. — 
Senators  and  representatives  in  congress  are,  during  their  at- 
tendance at  the  session  of  their  respective  houses,  and  in  going 
to  and  returning  from  the  same,  'privileged  and  exempt  from 
the  service  of  civil  process  upon  them,  although  not  accompanied 
with  arrest  of  the  person;  and  the  same  rule  applies  to  non- 
residents coming  into  a  state  as  litigants  or  witnesses,  while 
in  good  faith  attending  to  their  duties  as  such,  and  during  the 
time  fairly  occupied  in  going  to  and  returning  from  the  place 
where  such  duties  are  to  be  performed;  and  like  protection  is 
afforded  to  a  person  who  has  been  induced  by  fraudulent  means 
to  come  within  the  jurisdiction  of  a  court  for  the  purpose  of 
obtaining  service  of  process  upon  him.** 


«o  18  U.  S.  Stat,  at  L.  eh.  137,  sec 
8,  pp.  470-473;  25  U.  S.  Stat,  at  L. 
eh.  866,  sec.  5,  p.  433;  4  Fed.  Stat. 
Anno,  380-381;  Mellen  v.  Mollne 
Malleable  Iron  Works,  131  U.  S. 
352-371  (33:178);  Greely  v.  Lowe, 
156  U.  S.  58-76  (39:69);  Dick  v. 
Foraker,  155  U.  S.  401-416  (39: 
201);  Amdt  v.  Griggs,  134  U.  S. 
316-329  (33:918);  Jellinik  v.  Hu- 
ron Mining  Co.,  177  U.  S.  1-14  (44: 
647);  Citizens'  Savings  ft  Trust 
Co.  y.  Illinois  Central  Railroad  Co., 
et  al.,  205  U.  S.  46-59  (51:703); 
Bronson  v.  Keokuk,  2  Dill.  498, 
Fed.  Cas.  No.  1,928;  Forsyth  v. 
Pierson,  9  Fed.  R.  801;  Batt  v. 
Proctor,  45  Fed.  R.  615;  Meyer  v. 


Kuhn,  65  Fed.  R.  712;  Ante  sec. 
955;  1  Bates,  Fed.  Eq.  Proc.  seca. 
48,  96  and  158,  where  substituted 
service  in  local  actions  is  discussed 
at  length. 

21  Allen  v.  Blount,  1  Blatchf. 
480-487,  Fed.  Cas.  No.  215;  Thayer 
V.  Wales,  5  Fish.  Pat.  Cas.  448^ 
Fed.  Cas.  No.  13,872. 

22Settlemier  v.  Sullivan,  97  U. 
S.  444-450  (24:1110). 

"Phoenix  Ins.  Co.  v.  Wulf,  1 
Fed.  R.  775-779;  Poweshiek  Coun- 
ty V.  Durant,  9  Wall.  736  (19:813). 

2«1  Bates,  Fed.  Bq.  Proc.  sec. 
159,  where  the  rule  is  fully  stated^ 
and  the  authorities  collected. 


CHAPTER  XXV. 

THE  APPEARANCE  OF  THE  DEFENDANT  IN  SUITS  AT  O0MM)N 
LAW  IN  THE  CIRCUIT  COURTS  OF  THE  UNITED  STATES. 


§  1014.  Two  methods  of  obtaining 
jurisdiction  over  person 
of  the  defendant. 

1015.  Appearance  at  common  law. 

1016.  Two  kinds  of  appearances 
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General  and  special — 
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9  1020.  Special  appearance  defined. 

1021.  Same — A  state  statute  giy- 

ing  to  a  special  appear- 
ance the  effect  of  a  gen- 
eral appearance  not  bind- 
ing on  the  federal  courts. 

1022.  A  petition  for  removal  is 

a  special  appearance  only. 

1023.  Absence     of     jurisdiction 

over  subject-matter  'not 
waived  by  general  ap- 
pearance. 

1024.  Parties    may    appear    by 

themselves  or  attorneys. 


§  1014.  Two  methodfl  of  obtaining  jurisdiction  over  person 
of  the  defendant. — ^In  actions  at  law,  and  by  the  rules  of  the 
common  law,  there  are  two  methods  of  obtaining  jurisdiction 
over  the  person  of  the  defendant,  namely:  (1)  By  a  legal  and 
valid  service  of  process  upon  him  within  the  territorial  jurisdic- 
tion of  the  court,  and  (2)  by  his  voluntary  general  appearance 
in  the  action,  either  by  himself  or  by  his  duly  authorized  at- 
torney.^ 

§  1015.  Appearance  at  common  law. — ^By  the  ancient  com- 
mon law,  the  defendant  was,  as  a  general  rule,  required  to  make 
an  actual  and  personal  appearance  in  court  in  term  time,  and 
could  not  appear  by  attorney  without  the  king's  special  war- 
rant, by  writ  or  letters  patent  A  corporation  aggregate,  how- 
ever, not  being  capable  of  a  personal  appearance,  could  only 
appear  by  attorney,  appointed  under  its  common  seal.  By  the 
statute  of  Westm.  2,  a  general  liberty  was  given  to  parties  to 
appear  by  attorney;  but  for  a  long  time  after  the  enactment  of 


1  Cooper  V.  Reynolds,  10  Wall.  308-321  (19:931);  Mexican  Central  R. 
Co.  V.  Pinkney,  149  U.  S.  194-210  (37:210). 


10 


PEDER^VLi  PROCEDURE  AT   L.VW. 


§  1017 


that  statute,  an  actual  and  personal  appearance  in  open  court, 
either  by  the  attorney  or  the  defendant,  was  requisite.  At 
length  the  rule  requiring  an  actual  appearance  was  relaxed,  and 
the  appearance  of  the  defendant  was  effected  and  expressed  by 
a  formal  entry  upon  the  court  record ;  *  and,  in  modem  times, 
the  appearance  was  expressed  in  the  beginning  of  the  defend- 
ant's plea,  in  the  words,  "and  the  said  defendant,  by  his  attor- 
ney, comes  and  defends  the  wrong,  or  force,  and  injury,'*  and 
the  defense  w^ithout  the  ^'venW  was  a  good  appearance,  for  the 
defendant's  making  defense  shows  him  to  be  in  court,  and  makes 
him  a  party  to  the  plea.^ 

§  1016.  Two  kinds  of  appearances  in  federal  procedure — 
General  and  special — Same  at  common  law. — In  federal  pro- 
cedure, there  are  two  kinds  or  classes  of  appearances,  materially 
different  from  each  other  in  their  nature,  purposes  and  effect, 
namely:  (1)  General  appearances,*  and  (2)  special  or  limited 
appearances.'  This  classification  existed  in  the  English  com- 
mon law  procedure,  and  arose  out  of  the  distinction  between 
(1)  pleas  to  the  jurisdiction  of  the  court,  (2)  pleas  in  abatement 
of  the  action,  and  (3)  pleas  in  bar  of  the  action.* 

§  1017.  General  appearance  defined — Its  effect. — A  general 
appearance  may  be  defined  to  be  the  process,  proceeding,  or  act, 


2  Stephen,  PI.  (Philadelphia  ed. 
1824)  o,  28,  29,  32,  56;  1  Tidd'a 
Prac.  (1807)  62,  63. 

«1  Chltty.  PI.  (12th  Am.  ed.) 
427,  428;  Toung  v.  Rankins,  4 
How.  (Miss.)  27;  Jones  v.  Hunter, 
4  How.  (Miss.)  342;  Harris  v. 
Gwin,  10  Smed.  ft  M.  (Miss.)  563; 
Henderson  v.  Hamer,  5  How. 
(Miss.)  525;  Solomon  v.  Tupelo 
Compress  Cq,,  70  Miss.  822. 

«St.  Louis  ft  San  Francisco  R. 
Co.  V.  McBrlde.  141  U.  S.  127-132 
(35:659);  Fitzgerald  ft  Mallory 
Construction  Co.  v.  Fitzgerald, 
137  U.  S.  98-113  (34:608);  To- 
land  V.  Sprague,  12  Pet.  300-330 
(9:1093);  Creighton  v.  Kerr,  20 
Wall.  8-14  (22:309);  Eldred  v. 
Bank,  17  Wall.  545-553  (21:685); 
Knox  Y.  Summers,  3  Cranch,  496- 


498  (2:510);  Pollard  v.  Dwight,  4 
Cranch,  421-433  (2:666);  Bank  v. 
Morgan,  132  U.  S.  141-146  (33: 
282). 

6  Harkness  v.  Hyde,  98  U.  S. 
476-479  (25:237);  Southern  Pa- 
cific Co.  V.  Denton,  146  U.  S.  202- 
210  (36:942);  Mexican  Central  R. 
Co.  V.  Pinkney,  149  U.  S.  194-210 
(37:699);  Galveston.  Harrlshurg 
ft  San  Antonio  Ry.  Co.  v.  Gon- 
zales, 151  U.  S.  496-520  (38:248); 
Goldey  v.  Morning  News,  156  U. 
S.  518-526  (39:517);  Wabash 
Western  Railway  v.  Brow.  164 
U.  S.  271-280  (41:431);  National 
Accident  Society  v.  Spiro,  164  U. 
S.  281    (41:435). 

«1  Chitty,  PL  (12th  Am.  ed.) 
456. 
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by  which  a  person  against  whom  an  action  at  law  has  heen  in- 
stituted submits  himself  and  his  person  to  the  jurisdiction  of 
the  court  for  all  the  purposes  of  the  action,  and  may  be  made 
by  either  himself  or  his  authorized  attorney;  and,  in  the  cir- 
cuit courts  of  the  United  States,  a  general  appearance  waives 
all  defects  in  the  process  and  its  service  and  return,  and,  in- 
deed, the  failure  to  issue  process,  and  waives  all  special  privi- 
leges of  the  defendant  in  respect  to  the  particular  court  and 
judicial  district  in  which  the  action  is  brought,  if  it  be  one  of 
which  the  court  can  take  jurisdiction.^ 

§  1018.  What  constitutes  a  general  appearance. — U,  in  an 
action  at  law,  in  a  circuit  court  of  the  United  States,  the  de- 
fendant appears  generally,  or  appears  and  files  a  motion  to  quash 
or  set  aside  the  service  of  process  upon  him  for  invalidity  or 
illegality,  without  expressly  limiting  his  appearance  to  the  sin- 
gle purpose  of  objecting  to  the  jurisdiction  of  the  court  over 
him ;  or  if  he  pleads  to  the  merits  in  the  first  instance,  or  demurs 
to  the  declaration  or  complaint  upon  the  ground  that  it  states 
no  cause  of  action,  or  upon  the  ground  that  the  court  has  no 
jurisdiction  of  the  subject  matter;  or  appears  apd  participates 
in  the  trial,  introducing  witnesses,  asking  and  obtaining  instruc- 
tions, and  arguing  the  case  on  its  merits  to  the  jury,  he  thereby 
enters  a  general  appearance  to  the  merits,  and  cannot  thereafter 
challenge  the  jurisdiction  of  the  court  over  him,  if  it  have  juris- 
diction of  the  subject  matter .• 

§  1019.  A  general  appearance  cannot  be  withdrawn  without 
leave  of  court. — ^When  the  defendant  has,  by  either  himself  or 
his  authorized  attorney,  entered  a  general  appearance  to  the 
action,  he  cannot  withdraw  it  nor  change  it  into  a  special  ap- 


TEldred  v.  Bank,  17  Wall.  545- 
553  (21:685);  Creighton  v.  Kerr, 
20  Wall.  8-14  (22:309);  St  Louis 
4k  San  Francisco  R.  Ck>.  v.  Mc- 
Bride.  141  U.  S.  127-132  (35:659); 
Fitzgerald  ft  Mallory  Construc- 
tion Co.  V.  Fitzgerald,  137  U.  S. 
91-113  (34:608);  Toland  v. 
Sprague,  12  Pet  300-330  (9:- 
1093) ;  Bank  v.  Morgan.  132  U.  S. 
141-146  (33:282). 

s  Fitzgerald  ft  Mallory  Construc- 
tion Co.  V.  Fitzgerald,  137  U.  S. 


98-113  (64:608);  St  Louis  ft  San 
Francisco  R.  Co.  v.  McBride,  141 
U.  S.  127-132  (35:659);  Bank  v. 
Morgan,  132  U.  S.  141-146  (33: 
282);  Toland  v.  Sprague,  12  Pet 
300-330  (9:1093);  Eldred  v.  Bank, 
17  Wall.  545-553  (21:685);  Creigh- 
ton V.  Kerr,  20  Wall.  8-14  (22: 
309) ;  Knox  v.  Summers,  3  Cranch, 
496-498  (2:510);  Pollard  v. 
Dwight  4  Cranch,  421-433  (2: 
666);  Hill  v.  Mendenhall,  21  Wall. 
453-456   (22:616). 
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pearance  without  leave  of  the  court,  obtained  upon  due  notice 
to  the  adverse  party ;  and  the  withdrawal,  by  a  defendant  of  his 
plea  or  answer  to  the  merits,  which  he  has  voluntarily  filed  in 
the  cause,  without  the  service  of  process  upon  him,  is  not  a 
withdrawal  of  his  appearance,  and  does  not  deprive  the  court 
of  its  jurisdiction,  obtained  by  the  appearance,  to  render  a  per- 
sonal judgment  against  him.* 

§  1020.  Special  appearance  defined. — ^In  the  law  of  federal 
procedure,  a  special  appearance  is  a  proceeding,  made  of  rec- 
ord, by  which  the  defendant  appears,  expressly,  for  the  special 
and  single  purpose  of  challenging  the  jurisdiction  of  th^  court 
over  him,  with  the  right,  if  his  objection  should  be  overruled, 
to  except  to  the  ruling  of  the  court,  and  then  to  plead  to  the 
merits  of  the  cause,  without  waiving  the  jurisdictional  objec- 
tion, or  precluding  him  from  urging  it  in  the  appellate  court. 
The  essential  element  of  a  special  appearance  is  that  it  is  ex- 
pressly limited  and  restricted  to  the  special  and  single  purpose 
of  objecting  to  the  jurisdiction  of  the  court  over  the  person  of 
the  defendant,  and  is  most  usually  based  upon  the  invalidity 
and  illegality  of  the  service  of  process  upon  him.  In  all  cases 
where  the  defendant's  counsel  deem  the  service  of  process  in- 
sufficient, invalid,  or  illegal,  or  the  return  as  fals^,  he  should, 
in  the  first  instance,  enter  a  special  appearance  for  the  sole 
purpose  of  making  the  objection,  and  then  file  his  plea  to  the 
jurisdiction,  or  a  motion  to  quash  or  set  them  aside,  and  if  it 
should  be  overruled  he  should  reserve  an  exception  to  the  action 
of  the  court,  and  he  may  then  plead  to  the  merits  without  waiv- 
ing the  objection,  and  if  cast  in  the  suit  he  may  prosecute  a 
writ  of  error  from  the  judgment  directly  to  the  supreme  court 
of  the  United  States  upon  the  question  of  jurisdiction  alone 
under  the  fifth  section  of  the  judiciary  act  of  March  3,  1891.^® 


•  Eldred  y.  Bank,  17  Wall.  545- 
553  (21:685);  Crelghton  v.  Kerr, 
20  WaU.  8-14  (22:309);  and  see 
also,  United  States  v.  Curry,  6 
How.  106-114  (12:363);  United 
States  y.  Armejo,  3  Wall.  704  (18: 
247). 

loHarkness  y.  Hyde,  98  U.  S. 
476-479  (25:237);  Southern  Pa- 
cific Co.  y.  Denton,  146  U.  S.  202- 


210  (36:942);  Mexican  Central  R. 
Co.  y.  Pinkney.  149  U.  S.  194-210 
( 37 :  699 ) ;  Galyeston,  Harr isburs 
ft  San  Antonio  Ry.  Co.  y.  Gon- 
zales, 151  U.  S.  496-520  (38:248); 
Groldey  y.  Morning  News,  156  U.  S. 
518-526  (39:517);  Wabash  West- 
em  Railway  y.  Brow,  164  U.  S. 
271-280  (41:431):  National  Ac- 
cident Society  y.  Spiro»  164  U.  S. 
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§  1021.  Same — ^A  state  statute  giving  to  a  special  appear- 
ance the  effect  of  a  general  appearance  not  binding  on  the  fed- 
eral courts. — The  jurisdiction  of  the  circuit  courts  of  the  United 
States,  both  as  to  subject  matter  and  over  the  persons  of  de- 
fendants by  service  of  process  or  otherwise  has  been  defined  and 
limited  by  congressional  legislation,  and  can  neither  be  restricted 
nor  enlarged  by  the  statutes  of  a  state;  and,  notwithstanding 
the  act  of  conformity,  a  state  statute  which  gives  to  a  special 
appearance,  made  by  a  defendant  to  challenge  the  court's  juris- 
diction over  him,  the  force  and  effect  of  a  general  appearance, 
80  as  to  confer  jurisdiction,  is  not  binding  on  the  federal  courts 
held  in  that  state,  and  will  be  wholly  disregarded.  The  provi- 
sions of  the  judiciary  act  prescribing  in  what  districts  actions 
shall  be  brought,  manifest  the  intention  of  congress  that  th^y 
^hall  be  brought  and  tried  in  such  districts  only,  and  that  no  de- 
fendant shall  be  compelled  to  appear  and  answer  in  any  other 
district  than  that  prescribed  by  law;  and  congress  cannot  have 
intended  that  it  should  be  within  the  power  of  a  state,  by  its 
statutes  to  prevent  a  defendant,  sued  in  a  district  in  which  he 
is  not  compellable  by  the  act  of  congress  to  answer,  from  ob- 
taining from  the  circuit  court  a  determination  of  his  exemption 
from  suit  in  such  district,  in  the  first  instance,  and  then  by  the 
supreme  court,  upon  writ  of  error,  if  the  trial  court  should  de- 
cide the  question  adversely  to  him.  For  a  federal  circuit  court 
to  conform  to  such  a  state  statute,  would  be  to  allow  a  state  to 
annul  the  valid  laws  of  the  congress  of  the  United  States,  and 
to  regulate  the  exercise  of  the  judicial  power  of  the  United 
States." 

§  1022.  A  petition  for  removal  is  a  special  appearance  only. 
A  petition  for  the  removal  of  a  cause  from  a  state  court  into 
:a  federal  circuit  court  is  not  a  general  appearance,  but  a  special 
appearance  only ;  and  this  is  true  whether  the  petition  expresses 
that  the  defendant  appears  specially  and  solely  for  the  purpose 
of  presenting  the  application  for  the  removal  of  the  cause,  or 
-whether  the  petition  is  in  general  terms,  without  words  specify- 

•281   (41:435);   Shepard  v.  Adams,  ney.  149  U.  S.  194-210   (37:699); 

168  U.  S.  618-627   (42:602).  Galveston,  Harrlsburg  ft  San  An- 

11  Southern  Pacific  Ck).  v.  Den-  tonic  Ry.  Co.  v.  Gronzales,  151  U. 

ton,  146  U.   S.  202-210    (36:942);  S.  496-520   (38:248). 
i^lexican  Central  R.  Co.  v.  Pink- 
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ing  and  restricting  the  purpose  of  the  defendant's  appearance 
in  the  state  court  to  a  removal;  and  in  either  case,  after  the 
cause  has  been  removed  to  the  circuit  court  the  defendant  may 
enter  a  special  appearance  there  for  the  purpose  of  challenging* 
the  jurisdiction  of  the  court  over,  or  objecting  to  the  legality 
of  the  service  of  process,  upon  him.  The  right  of  a  defendant 
to  a  removal,  when  it  exists  at  all,  is  a  statutory  right,  and  he 
is  obliged,  in  order  to  assert  the  right,  to  pursue  the  remedy  pre- 
scribed by  the  federal  statute,  and  when  he  confines  himself 
to  the  enforcement  of  that  right  in  the  manner  prescribed,  he 
ought  not  to  be  held  to  have  voluntarily  waived  any  other  right 
he  possesses.  The  right  of  removal,  and  the  right  of  the  de- 
fendant to  challenge  the  jurisdiction  of  the  court  over  him,  are 
separate  and  distinct  rights.  They  cannot  be  confused  or  con- 
founded. The  removal  carries  the  whole  case  into  the  federal 
court,  just  as  it  existed  in  the  state  court.  A  part  of  the  case 
is  the  right  of  defendant  to  object  to  the  jurisdiction.  By  the 
removal,  he  refuses  to  submit  that  right  to  the  state  courts  or 
to  allow  it  to  pass  upon  it,  and  he  should  be  permitted  to  sub- 
mit it  to  the  federal  circuit  court  when  the  removal  has  been 
perfected  and  the  transcript  filed.  Such  the  supreme  court  has 
declared  to  be  the  law  and  the  right  of  the  removing  defend- 
ant.^^ 

§  1023.  Absence  of  jurisdiction  over  subject-matter  not 
waived  by  general,  appearance. — ^Under  the  judiciary  act 
now  in  force,  a  general  appearance  does  not  waive  the  absence 
or  want  of  jurisdiction  of  the  court  over  the  subject-matter  of 
the  action  or  suit;  and  although  the  defendant  appears  gen- 
erally and  pleads  to  the  merits  in  the  first  instance,  yet  if  the 
suit  does  not  really  and  substantially  involve  a  controversy  of 
which  the  circuit  court  may  take  cognizance — that  is,  if  the- 
court  in  truth  and  in  fact  has  no  jurisdiction  of  the  subject- 
matter — the  jurisdictional  objection  may  be  raised  at  any  time 
before  the  case  is  finally  disposed  of  by  the  circuit  court" 

12  Goldey  v.  Morning  News,  156  i»  Morris  v.  Giles,  129  U.  8.  315- 

U.   S.   518-528    (39:517);    Wabash  329   (32:690);   Williams  v.  Notto- 

Western  Railway  v.  Brow,  164  U.  way,  104  U.  S.  209-213   (26:719); 

S.  271-280  (41:413);  National  Ac-  Wetmore  v.  Rymer,  169  U.  S.  115- 

cident  Society  v.  Spiro,  164  U.  S.  128  (42:682). 
281   (-41:435). 
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§  1024.  Parties  may  appear  by  themselves  or  attorneys. — ^In 

all  the  courts  of  the  United  States,  the  parties  may  plead  and 
manage  their  own  causes  personally,  or  by  the  assistance  of 
such  counsel  or  attorneys  at  law,  as  by  the  rules  of  the  said 
courts,  respectiyely^  are  permitted  to  manage  and  conduct  causes 
therein." 

i«U.  S.  Rev.  Stat  sec.  747;  4  Fed.  Stat  Anno.  558. 
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§  1025.  Preparing  the  defense. — ^The  plaintiff  having  filed 
his  declaration  or  complaint,  and  process  having  been  served 
and  returned,  **it  is  for  the  defendant  to  concert  the  manner 
of  his  defense,"  and  this  he  does  by  the  aid  of  his  attorney  and 
counsel.  This  labor  and  duty  involve  the  investigation  of  the 
facts  and  law  of  the  case,  and  the  examination  and  consideration 
of  the  defenses  which  the  law  permits  to  be  interposed  to  such 
actions ;  and  the  counsel  is  then  prepared  to  advise  that  line  of 
defense  which  accords  with  the  law,  the  truth  and  a  sound 
and  judicious  policy.^  A  mistake  at  this  point  is  often  fatal, 
resulting  in  the  defendant's  being  defeated  in  the  litigation, 
when  he  would  otherwise  be  successful;  as,  for  an  instance,  it 


1  Stephen,  on  PI.  (Philadelphia  ed.  1824)  60,  61. 
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frequently  occurs  that  the  court  has  not  acquired  jurisdiction 
over  the  person  of  the  defendant,  but  he  waives  it  by  pleading, 
in  the  first  instance,  to  the  merits,  and  is  then  upon  the  trial 
east  in  the  suit.^  In  preparing  defenses  to  actions^  and  espe- 
cially in  the  federal  ciifeuit  courts,  it  is  important  to  keep  in 
mind  the  various  classes  of  defenses  which  may  be  by  law  inter- 
posed to  them. 

§  1026.  Olassiflcation  af  defenses  to  suits  at  law. — ^All  de- 
fenses to  suits  at  conmion  law,  within  the  meaning  of  those 
words  as  used  in  the  federal  constitution  and  laws,  are  em- 
braced in  three  general  classes,  namely:  (1)  Defenses  to  the 
jurisdiction  af  the  court;  (2)  defenses  in  abatement  or  suspen* 
sion  of  the  suit;  and  (3)  defenses  to  the  merits  of  the  suit,  and 
in  bar  of  it.'  All  defenses  fall  within  some  one  of  these  classes, 
whether  in  the  common  law  or  code  systems  of  pleading.  The 
classification  arises,  necessarily,  out  of  the  nature  of  judicial 
controversies,  and  its  existence  is  evidenced  by  every  page  of 
the  reported  decisions  in  this  country. 

§  1027.  Same — ^Plea  in  suspension,  of  the  suit. — ^A  fourth 
class  of  defense — called  a  plea  **in  suspension  of  the  action" — 
is  laid  down  in  the  books,  but  it  is  really  in  its  nature  and  so 
termed  a  plea  in  abatement.^    It  is  defined  as  follows: 

''A  plea  in  suspension  of  the  action  is  one  which  shows  some 
ground  for  not  proceeding  in  the  suit  at  the  present  period,  and 
prays  that  the  pleading  may  be  stayed,  until  the  ground  be  re- 
moved. The  number  of  these  pleas  is  small.  Among  them  is 
that  which  is  founded  on  the  nonage  of  one  of  the  parties,  and 
is  termed  parol  demurrer/'^ 

§  1028.  Same — These  defenses  exist  in  two  forms. — ^In  the 
development  of  the  science  of  pleading,  it  was  found  that  these 
three  classes  of  defenses — defenses  to  the  jurisdiction,  in  abate- 
ment, and  in  bar — existed  and  were  available  to  the  defendant 
in  two  forms,  namely:  (1)  if  the  defense  arises  out  of  a  defect 
appearing  on  the  face  of  plaintiff's  declaration,  without  refers 

2  St.  Louis  &  San  Francisco  R.  440-474;    1    Tidd's    Prac.    (1807) 

Co.  V.  McBride,  141  U.  S.  127-132  572-590. 

(35:659);    Fitzgerald    &    MaUory  ^i  Chitty,  PI.    (12th  Am.  ed.> 

Construction  Co.  v.  Fitzgerald,  137  447. 

U   S.  98-113  (34:608).  o  Stephen    on  PI.   (Philadelphia 

1   Chitty,  PI.    (12th  Am.  ed.)  ed.  1824)  64. 
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ence  to  extrinsic  matter  it  is  interposed  by  demurrer,  by  which 
the  defendant  challenges  the  legal  sufficiency  of  the  plain- 
tiff's pleading,  and  presents  an  issue  of  law;  and  (2)  if  the 
defense  does  not  arise  out  of  any  defect  appearing  upon  the 
face  of  the  declaration,  it  must  be  brought  forward  by  a  denial 
of  the  averments  of  the  facts  in  the  plaintiff's  declaration,  or  by 
the  averment  of  other  facts,  or  both,  and  this  presents  an  issue 
of*  fact,  and  in  such  case  the  defendant  is  said  to  plead  to  the 
declaration.' 

§  1029.  Defenses  to  the  jurisdiction  are  of  two  classes. — ^In 
actions  at  common  law,  defenses  to  the  jurisdiction  are  of  two 
elasses,  namely:  (1)  defenses  which  deny  the  jurisdiction  of  the 
court  over  the  person  of  the  defendant;^  and  (2)  defenses 
which  deny  the  jurisdiction  of  the  court  over  the  subject-matter 
of  the  suit*  These  defenses  may  be  interposed  by  demurrer,' 
or  plea,^®  according  as  the  jurisdictional  objection  does  or  does 
not  appear  on  the  face  of  plaintiflE's  declaration,  complaint  or 
petition,  without  reference  to  extrinsic  matter.  Jurisdictional 
objections  of  the  first  class  may  be  waived,^^  but  those  of  the 


«1  Chltty,  PI.    (12th  Am.  ed.) 
440-474,  661-670;    Stephen  on  PI. 
(Philadelphia    ed.    1824)    60-63; 
1  Tidd'B  Prac.    (1807).  647. 

7Harkness  v.  Hyde,  98  U.  S. 
476-479  (25:237);  Southern  Pa- 
cific Co.  V.  Denton,  146  U.  S.  202- 
210  (36:942);  Mexican  Central  R. 
Co.  V.  Pinkney,  149  U.  S.  194-210 
( 37 :  699 ) ;  Galveston,  Harrisburg 
A  San  Antonio  Ry.  dk).  v.  (Son- 
zales,  151  U.  S.  496-520  (38:248); 
Qoldey  »v.  Morning  News,  156  U. 
S.  518-520  (39:517);  Wabash 
Western  Railway  v.  Brow,  1G4  U. 
S.  271-280  (41:431);  Peterson  v. 
Chicago,  Rock  Island  &  Pacific  R. 
Co.,  205  U.  S.  364-394  (51:841); 
New  Mexico  ex  rel.  Caledonia  Ck)al 
Co.  V.  Baker,  196  U.  S.  432-466 
(49:540);  Conley  v.  Mathieson 
Alkali  Works,  190  U.  S.  406-412 
(47:1113) ;  St.  Clair  v.  Cox,  106  U. 
S.  350-360  (27:222). 


8  Scott  V.  Sandford,  19  How. 
393-633  (15:691);  Slater  v.  Mexi- 
can National  R.  Co.,  194  U.  S.  120- 
135   (48:900). 

9  Southern  Pacific  Co.  v.  Denton, 
146   U.   S.    202-210    (36:942). 

10  Mexican  Central  Ry.  Co.  v. 
Pinkney,  149  U.  S.  194-210  (37: 
699);  Galveston,  Harrisburg  & 
San  Antonio  Ry.  Co.  v.  Gonzales, 
157  U.  S.  496-520  (38:248);  Peter- 
son V.  Chicago,  Rock  Island  ft  Pa- 
cific R.  Co.,  205  U.  S.  364-394  (51: 
841) ;  Slater  v.  Mexican  National 
R.  Co.,  194  U.  S.  120-135  (48: 
900) ;  Globe  Refining  Co.  v.  Landa 
Cotton  Oil  Co.,  190  U.  S.  540-547 
(47:1171). 

11  St.  Louis  &  San  Francisco  R. 
Co.  V.  McBride,  141  U.  S.  127-132 
(35:659);  Fitzgerald  ft  Mallory 
Construction  Co.  v.  Fitzgerald,  137 
U.  S.  98-113    (34:608). 
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second  class  cannot  be  waived  ^^  under  any  circumstances,  nor 
by  any  means. 

§  1030.  Pleas  in  abatement. — ^A  plea  in  abatement  is  one 
which  does  not  deny  the  jurisdiction  of  the  court,  nor  that 
plaintiff  has  a  cause  of  action,  but  alleges  some  fact  or  facts 
which  show  that,  because  of  some  defect  in  the  Suit  as  brought, 
it  should  be  delayed,  or  dismissed  without  an  adjudication  of 
the  rights  claimed  by  the  plaintiff.  The  most  ordinarj'  subjects 
of  this  plea  are  the  disability  of  the  parties  to  sue  or  be  sued; 
the  want  of  parties;  misjoinder  of  parties;  and  another  suit 
pending.  The  effect  of  all  pleas  in  abatement,  if  successful, 
is,  that  the  particular  suit  is  suspended  or  defeated;  but  the 
right  of  suit  itself  is  not  gone,  and  the  plaintiff,  on  obtaining 
a  ** better  writ,"  may  maintain  a  new  one,  or  proceed  with  the 
old  one,  when  the  disability  is  removed,  if  it  were  merely  sus- 
pended." 

§  1031.  Plea  in  bar  defined. — ^A  plea  in  bar  of  an  action  may 
be  defined  as  one  which  shows  some  ground  for  barring  or  de- 
feating the  action;  it  shows  either  that  the  plaintiff  never  had 
any  cause  of  action,  or,  if  he  had,  that  it  has  been  discharged 
by  some  subsequent  matter.  A  plea  in  bar  goes  to  the  merits 
of  the  case,  and  denies  that  the  plaintiff  has  any  cause  of  action, 
and  does  not,  like  a  plea  in  abatement,  give  a  better  writ.  A 
plea  in  bar  is,  therefore,  distinguished  from  all  pleas  of  the  dila- 
tory class,  as  impugning  the  right  of  action  altogether,  instead 
of  merely  tending  to  divert  the  proceedings  to  another  jurisdic- 
tion, or  suspend  them,  or  abate  the  particular  suit.  It  is,  in 
short,  a  substantial  and  conclusive  answer  to  the  action." 

§  1032.  Olassificatian  of  pleas  in  bar. — ^All  pleas  in  bar  of 
actions  at  law  are  embraced  in  three  general  classes,  namely: 

(1)  pleas  by  way  of  traverse  or  denial,  either  general  or  special; 

(2)  pleas  by  way  of  confes.sion  and  avoidance,  admitting  the 

12  Morris  v.  Giles,  129  U.  S.  316-  (1807)    578;    1    Chitty.   PI.    (12th 

329   (32:690);  Williams  v.  Notta-  Am.  ed.)  446-465;   Hatch  v.  Spof- 

way,  104  U.  S.  209-213   (26:719);  ford,  22  Conn.  485. 

Wetmore  v.  Rymer,  169  U.  S.  115-  i*  Stephen  PI.  (Philadelphia  ed. 

128  (42:682);  Minnesota  V.  North-  1824)     70,     71;     1    Tidd's    Prac. 

em  Securities  Co.,  194  U.  S.  48-  (1807)    590;    1   Chitty,   PI.    (12th 

73    (48:870).  Am.   ed.)    469;    Gould's  PL    (3rd 

18  Stephen      PI.      (Philadelphia  ed.)    eh  II,  sec.   39. 
ed.   1824)    65-70;    1    Tidd's  Prac. 
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truth  of  plaintiff's  allegations,  but  avoiding  them  by  alleging 
new  matter;  and  (3)  pleas  which  neither  admit  nor  deny  the 
facts  averred  in  plaintiff's  declaration  or  complaint,  but  allege 
some  matter  of  estoppel  which,  being  inconsistent  with  his  alle- 
gations, preclude  him  from  availing  himself  of  them.^'  What- 
ever may  be  the  form  of  defensive  allegations  prescribed  in  any 
particular  jurisdiction,  all  defenses  in  bar  of  the  action  must, 
from  the  very  nature  of  judicial  controversies,  fall  within  one  of 
these  classes.  There  may  be  confusion  and  want  of  logical  or- 
der in  the  statement,  but,  upon  strict  analysis,  the  classification 
here  stated  will  be  found  of  universal  application. 

§  1033.  Form  and  order  of  pleading-— The  three  defenses — 
Gommon  law  procedure — Gode  procedure. — ^By  the  common 
law  system  of  pleading,  the  three  defenses — (1)  pleas  to  the 
jurisdiction  of  the  court,  (2)  pleas  in  abatement  of  the  action, 
and  (3)  pleas  in  bar  of  the  action — ^are  pleaded  and  disposed 
of  separately  and  successively  in  the  order  just  stated.  That  is 
what  is  called  the  **due  order  of  pleading,"  according  to  that 
system;  if  the  plea  in  abatement  is  filed  out  of  its  due  order, 
that  is,  before  a  plea  to  the  jurisdiction  has  been  filed  and  dis- 
posed of,  it  admits  the  jurisdiction  of  the  court;  if  the  plea  in 
bar  is  filed  out  of  its  due  order,  that  is,  before  pleas  to  the  juris- 
diction and  in  abatement  have  been  filed  and  disposed  of,  it 
waives  any  jurisdictional  objection,  and  all  matters  in  abate- 
ment.^* Such  is  the  method  and  the  due  order  of  pleading, 
according  to  the  common-law  system,  and  it  prevailed  in  the  cir- 
cuit courts  of  the  United  States  prior  to  the  adoption  of  what  is 
known  as  the  act  of  conformity.^^ 

But,  under  the  code  procedure  of  the  state  of  New  York,  and 
of  those  states  which  have  copied  it,  the  common  law  method  and 
order  of  pleading  have  been  abolished,  and  the  three  defenses 
are  pleaded  together  and  collectively,  in  one  paper  called  an 
answer.    This  answer  takes  the  place  of  all  pleas  ftt  common 

IS  Stephen  PI.  (Philadelphia  ed.  Gould's    PI.     (3rd    ed.)     eh.    II, 

1824)    239,    240;    1    Tldd's    Prac.  sees.  31-37. 

(1807)  590;  1  Chitty,  PI.  (12th  "  Sheppard  v.  Graves,  14  How. 
Am.  ed.)  469;  Gould's  PI.  (3rd  505-513  (14:518);  Scott  v.  Sand- 
ed.) eh.  II.  sec.  39.  ford,  19   How.   393-633    (15:691); 

i«l  Tidd's  Prac.   (1807)   572;   1  Roberts  v.  Lewis,  144  U.  S.  653- 

Chitty,  PI.  (12th  Am.  ed.)  440-468;  658    (36:579);    Society  v.  Pawlet, 

4  Pet.  480  (7:927). 
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law,  whether  to  thei  jurisdiction  of  the  court,  or  in  abatement  of 
the  action,  or  to  the  merits  and  in  bar  of  the  action,  and  whether 
general  or  special;  and  a  positiye  denial  in  the  answer  of  eacb 
and  every  allegation  in  the  complaint  or  petition  puts  in  issue 
every  material  allegation  therein  contained,  as  fully  as  if  it  had 
been  specifically  and  separately  denied;  and  an  objection  that 
the  court  has  no  jurisdiction  of  the  person  of  the  defendant,  or 
of  the  subject-matter  of  the  action,  may  be  taken  by  demurrer 
if  it  appears  upon  the  face  of  the  petition,  and  by  the  answer 
if  it  does  not  so  appear.  And,  under  the  code  i^stem,  issues  of 
fact  as  to  the  jurisdiction  of  the  court  over  the  person  of  the  de- 
fendant, and  over  the  subject-matter  of  the  action,  and  issues  of 
fact  upon  matters  of  abatement,  and  issues  of  fact  upon  the 
merits  and  in  bar  of  the  action,  may  all  be  collectively  and  simul- 
taneously presented  in  and  by  one  pleading,  called  the  answer.^' 
§  1034.  Defendant's  defense  must  conform  to  state  proced- 
ure—Important exception. — ^In  all  actions  at  common  law,  in 
the  federal  circuit  courts,  the  pleading  or  pleadings  of  the  de- 
fendant, by  which  he  presents  his  defenses  to  plaintiff's  declarar 
tion  or  complaint,  must,  with  one  important  exception  to  be 
presently  stated,  conform  to  the  requirements  of  the  state  pro- 
cedure, in  **like  causes,"  of  the  state  in  which  such  courts  are 
respectively  held,  including  the  form  and  order  of  pleading,  and 
the  method  of  stating  the  facts  which  constitute  the  defenses, 
and  of  interposing  denials.^*  The  important  exception  to  this 
rule  is,  that,  notwithstanding  the  law  of  state  procedure  to  the 
contrary,  a  plea  or  objection  to  the  jurisdiction  of  the  court 
over  the  person  of  the  defendant  must  always  be  pleaded  or  pre- 
sented separately  and  in  the  first  instance,,  under  a  special  ap* 
pearance,  entered  for  the  special  and  single  purpose  of  pre- 
senting the  objection ;  and  a  plea  or  objection  to  the  jurisdiction 
of  the  court  over  the  person  of  the  defendant  cannot  be  pre- 
sented in  a  general  answer,  nor  after  a  defense  to  the  merits, 
by  either  plea  or  demurrer,  nor  can  such  jurisdictional  objection 

18  Roberts  v.  Lewis,  144  U.   S.  Chemung  Canal  Bank  y.  Lowery 

663-658   (36:579).  93  U.  8.  72-78   (23:806);   Robert- 

i»  Roberts  y.  Lewis,   144  U.   S.  son  y.  Perkins,  129  U.  S.  233-238 

653-658   (36:579);   Glenn  y.  Sum-  (32:686);     Forsyth    v.    DoolitUe, 

ner,  132  U.  S.  152-167   (33:301);  120  U.  S.  73-78   (30:586);  Depur- 

Michigan  Insurance  Bank  y.   Bl-  ton  y.  Young.  134  U.   S.   241-260^ 

dred,  143  U.  S.  293-306  (36:162);  (33:923);  ante  sees.  977  and  1020. 
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over  the  person  be  presented  in  connection  with  any  such  de- 
fense to  the  merits ;  for  the  objection  that  the  court  has  not  ac- 
quired jurisdiction  over  the  person  of  the  defendant,  or  that  he 
is  sued  in  the  wrong  district,  is  one  that  may  be  waived,  and  it 
is  waived  unless  presented  and  determined  under  a  special  ap- 
pearance, before  any  defense  to  the  merits  is  interposed.** 

§  1036.  Same — ^Plea  to  jurisdiction  over  person  separately 
presented — ^Illiistration. — It  was  shown  in  the  section  next  pre- 
ce4ing,  that  the  federal  circuit  courts  will  not  conform  to  a 
state  rule  of  procedure  which  permits  a  plea  to  the  jurisdiction 
of  the  court  over  the  person  of  the  defendant  after  he  has 
pleaded  to  the  merits,  or  which  allows  such  plea  to  be  presented 
together  with  a  defense  to  the  merits.  This  rule  of  the  federal 
courts  is  well  illustrated  by  a  case  which  was  tried  in  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Nebraska, 
from  whose  final  judgment  a  writ  of  error  was  prosecuted  to 
the  supreme  court. 

By  the  code  of  civil  procedure  of  that  state,  which  is  modeled 
upon  the  code  of  New  York,  every  civil  action  is  commenced  by 
petition,  which  must  contain  the  name  of  the  court  and  county 
in  which  the  action  is  brought,  and  the  names  of  the  parties, 
plaintiff,  and  defendant,  a  statement  of  the  facts  constituting 
the  cause  of  action,  and  a  demand  of  the  relief  to  which  the 
party  supposes  himself  entitled.  And  it  is  further  provided 
that  the  defendant  may  demur  to  the  petition  for  certain  enu- 
merated matters  appearing  on  its  face,  among  which  are  '*that 
the  court  has  no  jurisdiction  of  the  person  of  the  defendant, 
or  the  subject-matter  of  the  action, ' '  and  *  *  that  the  petition  does 
not  state  facts  suflScient  to  constitute  a  cause  of  action,"  and 
the  demurrer  must  specify  the  grounds  of  objection,  or  else  be 
regarded  as  limited  to  the  latter  ground  only;  and,  when  any 
of  the  defects  enumerated  do  not  appear  upon  the  face  of  the 
petition,  the  objecticm  may  be  taken  by  answer,  which  must  con- 
tain a  general  or  specific  denial  of  each  material  allegation  of 
the  petition  controverted  by  the  defendant,  and  a  statement  of 
any  new  matter  constituting  a  defense.  The  answer  takes  the 
place  of  all  pleas  at  common  law,  whether  general  or  special, 

20  Fitzgerald    ft    MaUory    Con-     San  Francisco  Ry.  Co.  v.  McBride, 
struction  Co.  v.  Fitzgerald.  137  U.      141  U.  S.  127-132  (36:659). 
a.  98-113   (34:608);   St.  Louis  ft 
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to  the  jurisdiction  of  the  court  over  the  person  of  the  defend- 
ant or  the  subject-matter  of  the  action,  in  abatement  or  in  bar 
of  the  action;  and  a  positive  denial  in  the  answer  of  **each  and 
every  allegation  in  the  petition''  puts  in  issue  every  material 
allegation  therein  contained,  as  fully  as  if  it  had  been  specifi- 
cally and  separately  denied.  An  objection  that  the  court  has 
no  jurisdiction,  either  of  the  person  of  the  defendant,  or  of  the 
subject  matter  of  the  action,  may,  in  the  state  courts  of  Ne- 
braska, under  this  procedure,  be  taken  advantage  of  by  demur- 
rer, if  it  appears  on  the  face  of  the  petition,  which  may  be  filed 
with  a  demurrer  that  the  petition  states  no  cause  of  action,  and 
if  these  objections  do  not  appear  upon  the  face  of  the  petition 
they  may  be  taken  by  answer.*^ 

In  a  suit  at  law,  in  that  state,  in  one  of  its  own  courts,  by  a 
citizen  thereof,  against  a  foreign  corporation,  not  doing  busi- 
ness in  the  state,  and  upon  which  no  valid  service  of  process  was 
made,  the  defendant  appeared  in  the  state  court  and  demurred 
for  misjoinder  and  want  of  parties  and  also  because  the  petition 
did  not  state  a  cause  of  action.  Afterward  the  defendant  re- 
moved the  case  into  the  circuit  court  of  the  United  States,  and 
upon  leave  of  the  court,  filed  an  amended  answer  which  con- 
tained (1)  pleas  in  bar  of  the  action,  (2)  that  the  court  had  no 
jurisdiction  over  the  person  of  the  defendant,  and  (3)  no  juris- 
diction over  the  subject  matter.  Upon  the  trial,  the  defendant 
filed  a  plea  to  the  jurisdiction  of  the  court  over  it,  setting  up 
specially  the  illegality  of  the  process,  which  was  overruled; 
and  defendant  then  filed  a  motion  for  a  nonsuit,  upon  the  ground 
that  neither  the  state  court  nor  the  federal  circuit  court  had  or 
could  take  jurisdiction  over  it  or  the  action,  which  motion  was 
overruled.  The  trial  was  concluded  upon  the  merits  and  judg- 
ment rendered  against  the  defendant.  Upon  writ  of  error,  the 
supreme  court  held  that  there  was  no  valid  service  of  process 
upon  the  defendant,  that  the  attempted  service  was  illegal,  and 
should  have  been  set  aside  upon  a  proper  motion;  but  no  such 
motion  was  made,  and  the  defendant,  by  appearing  and  plead- 
ing to  the  merits,  although  accompanied  by  demurrers  and  pleas 
to  the  jurisdiction  over  him,  as  permitted  by  the  state  procedure, 

21  Roberts  v.  Lewis,  144  U.  S.  653-658  (36:579);  Depurton  v.  Young, 
134  U.  S.  241-260   (33.923). 
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was  a  waiver  of  the  jurisdictional  objection,  and  a  general  ap- 
pearance, and  a  submission  of  itself  to  the  jurisdiction  of  the 
court,  rendering  it  liable  to  a  personal  judgment,  although  the 
suit  B8  commenced  was  in  its  essential  nature  a  proceeding  in 
rem.  It  will  be  noted  that  the  objection  of  the  defendant,  that 
jurisdiction  over  its  person  was  not  acquired  by  the  service  of 
the  process  was  held  by  the  supreme  court  to  be  a  valid  one,  and 
that  the  objection  was  presented  in  the  state  court  before  re- 
moval, and  in  the  federal  court  after  removal,  together  with 
defenses  in  abatement  and  in  bar,  in  accordance  with  the  pro- 
cedure prescribed  by  the  code  of  Civil  Procedure  of  the  state 
of  Nebraska;  but,  not  being  presented  separately,  in  the  first 
instance,  under  a  special  appearance,  the  objection  was  waived.** 

§  1036.  Same — Same — Goupled  with  a  demurrer  to  the  mer- 
its.— ^Where  an  action  was  commenced  against  a  foreign  rail- 
road corporation,  by  the  filing  of  a  petition,  and  no  prpcess  was 
issued,  but  the  defendant  filed  a  demurrer  to  the  petition,  upon 
the  grounds  that  (1)  the  court  has  no  jurisdiction  of  the  persoir 
of  the  defendant,  (2)  the  court  has  no  jurisdiction  of  the  sub- 
ject-matter of  the  action,  and  (3)  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  it  was  held  that 
the  defendant,  by  demurring  to  the  merits  of  the  petition,  waived 
the  objection  that  the  court  had  no  jurisdiction  over  its  person,, 
and  submitted  itself  to  the  jurisdiction  of  the  court,  and  a  per- 
sonal judgment  was  properly  rendered  against  it.** 

§  1037.  Plea  denying  jurisdiction  of  subject  matter  pre- 
sented in  general  answer. — In  the  circuit  courts  of  the  United 
States,  in  all  actions  at  law,  as  well  as  suits  in  equity,  the  plain- 
tiff must,  in  his  declaration  or  complaint,  allege  all  the  jurisdic* 
tional  facts  which  are  necessary  to  sustain  the  jurisdiction  of 
the  court,  and  a  defect  of  jurisdiction  over  the  subject-matter 
cannot  be  waived,  and  may  be  interposed  at  any  time  before 
final  judgment;  and  the  defendant  may,  therefore,  in  conform- 
ity to  the  state  procedure,  embrace  in  his  general  answer,  to- 
gether with  defenses  in  abatement  and  in  bar,  a  denial,  either 
general  or  specific,  according  to  the  requirements  of  the  state 
rules  of  pleading,  of  the  jurisdictional  averments  contained  in 

»  Fitzgerald  &  Mallory  Con-  23  St.  Louis  A  San  Francisco  Ry. 
Btructlon  Co.  v.  Fitzgerald,  137  U.  Co.  v.  McBride,  141  U.  S.  127-132. 
S.  98-113   (34:608).  (35:669). 
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the  declaration  or  complaint,  and  in  this  manner  put  in  issue 
the  jurisdiction  of  the  court  over  the  subject-matter  of  the  ac- 
tion, and  put  the  plaintiff  upon  proof  of  his  jurisdictional  aver- 
ments;  and,  when  the  jurisdiction  over  the  subject-matter  is  so 
put  in  issue,  if,  upon  writ  of  error  to  the  supreme  court,  the  rec- 
ord shows  no  proof  or  finding  of  the  facts  alleged  by  the  plain- 
tiff to  support  the  jurisdiction  of  the  circuit  court,  the  case  will 
be  reversed  for  want  of  jurisdiction,  and  remanded  with  discre- 
tion in  the  lower  court  to  either  dismiss  the  action  for  want  of 
jurisdiction,  or  set  aside  the  verdict  and  permit  the  plaintiff  to 
offer  evidence  to  prove  the  jurisdictional  averments.'^* 

In  the  state  of  Nebraska,  whose  Code  of  Civil  Procedure  per- 
mits the  defendant  to  controvert  any  material  allegation  by  a 
general  or  specific  denial,  an  action  was  brought  in  the  United 
States  circuit  court,  the  jurisdiction  being  based  upon  diversity 
of  the  citizenship  of  the  parties,  which  was  properly  alleged  in 
the  i)etition.  The  defendant,  in  his  answer,  pleaded  (1)  spe- 
cially the  statute  of  limitations,  and  (2)  "defendant,  further 
answering,  denies  each  and  every  allegation  in  said  petition 
contained."  It  was  held  that  this  general  denial  put  in  issue 
the  allegations  of  plaintiff's  petition  in  regard  to  the  citizen- 
ship of  the  parties,  and  there  being  in  the  record  no  proof  or 
finding  upon  this  issue  the  case  was  reversed  for  want  of  juris- 
diction in  the  circuit  court.^' 

§  1038.  Equitable  defenses  cannot  be  pleaded  to  actions  at 
law. — ^In  suits  at  common  law,  in  the  circuit  courts  of  the 
United  States,  the  defendant  can  plead  legal  defenses  only,  and 
he  is  not  permitted  to  set  up  equitable  defenses  in  bar  of  the 
action,  although  a  different  rule  of  pleading  and  procedure  is 
established  by  the  statutes  of  the  state  where  the  circuit  courts 
are  held.  This  rule  seems  to  be  inflexible,  and  the  act  of  con- 
formity must  yield  in  all  cases  of  a  conflict.'* 


24  Roberta  v.  Lewis,  144  U.  S. 
653-658  (36:579^). 

ss  Roberts  v.  Lewis,  supra. 

>•  Robinson  v.  Campbell,  3 
Wheat  207-224  (4:372);  Bagnell 
V.  Broderick,  13  Pet.  436  (10: 
235) ;  Watkins  r.  Holman,  16  Pet. 
25-64  (10:873);  Greer  v.  Mezes, 
24  How.  268-278  (16:661);  Poster 


y.  Mora,  98  U.  S.  425-428  (25: 
191);  Singleton  v.  Touchard,  1 
filack,  342-345  (17:50);  Jones  v. 
McMasters,  2  How.  8-22  (15:805); 
Scott  y.  Armstrong,  146  U.  S.  499- 
513  (36:1059);  Burnes  y.  Scott, 
117  U.  S.  582-591  (29:991);  Hick- 
ey  y.  Stewart,  3  How.  750-763  (11: 
814);  ante  sees.  978,  979,  980. 
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§  1039.  Resume. — The  previous  discussion  in  this  chapter 
has,  it  is  submitted,  established  the  following  propositions, 
namely : 

1.  The  defenses  to  actions  at  law  in  the  circuit  courts  of  the 
United  States  are  all  embraced  in  three  general  classes,  viz.: 

(1)  defenses  to  the  jurisdiction  of  the  court  over,  first,  the  per- 
son of  the  defendant,  and,  second,  the  subject-matter  of  the 
action;  (2)  defenses  in  abatement  of  the  action;  i^nd  (3)  de- 
fenses in  bar  of  the  action. 

2.  These  three  defenses  exist  and  may  be  availed  of  in  two 
forms,  viz:  (1)  by  demurrer,  presenting  an  issue  of  law;  and 

(2)  by  plea  of  fact,  either  denying  the  averments  of  plaintiff's 
declaration,  or  alleging  new  facts,  or  both,  presenting  an  issue, 
or  issues  of  fact. 

3.  The  defenses  in  bar  of  the  action  by  plea  of  fact  are  em- 
braced in  three  general  classes,  viz:  (1)  pleas  by  way  of  traverse 
or  denial,  either  general  or  special;  (2) pleas  by  way  of  confes- 
sion and  avoidance;  and  (3)  pleas  of  estoppel. 

4.  The  defendant  in  an  action  at  law  in  a  circuit  court  of  the 
United  States  must,  in  presenting  his  defenses  to  the  action, 
conform  to  the  order,  forms  and  modes  of  pleading  and  pro- 
cedure of  the  state  where  the  circuit  court  is  held;  except  that, 
in  all  cases,  the  objection  that  the  court  has  no  jurisdiction  over 
the  person  of  the  defendant  must  be  presented  separately,  under 
a  special  appearance,  in  the  first  instance,  and  decided  before 
any  defense  is  made  to  the  merits,  or  the  point  will  be  waived. 

5.  Equitable  defenses  cannot  be  interposed  to  actions  at  law, 
in  the  circuit  courts  of  the  United  States,  any  rule  of  state  pro- 
cedure to  the  contrary  notwithstanding. 

§  1040.  Cross-demands  in  actions  at  law  available  in  federal 
circuit  court. — The  remedies  by  set-off,  counterclaim,  recoup- 
ment, cross-action,  and  plea  in  reconvention,  allowed  by  the 
codes  of  procedure  are,  within  the  meaning  of  the  act  of  con- 
formity, **  practice,  pleadings,  and  forms  and  modes  of  pro- 
ceedings,'* and,  under  certain  restrictions,  are  available  to  par- 
ties in  actions  at  law  in  the  circuit  coijrts  of  the  United  States.*'^ 

27 u.  S.  Rev.  Stat.  sec.  914;  4  (21:229);  Dushane  y.  Benedict, 
Fed.  Stat.  Anno.  563;  Partridge  v.  120  U.  S.  630-648  (30:810);  Pa- 
Phoenix  Ins.  CX>.,  16  Wall.  573-580      clflc  Express  Co.  v.  Malin  ft  Ck>l- 
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§  1041.  Equitable  croBS-demandB  cannot  be  pleaded  in  an  ac- 
tion at  law. — As  has  been  shown  by  an  abundant  citation  of  au- 
thorities in  previous  parts  of  this  work,  the  jurisprudence  of 
the  United  States  has  always  recognized  the  distinction  between 
law  and  equity  as,  under  the  constitution,  matter  of  substance 
as  well  as  form  and  procedure,  and,  accordingly,  legal  and  equi- 
table claims  cannot  be  blended  together  in  one  suit  in  the  circuit 
courts  of  the  United  States,  nor  equitable  defenses  permitted  to 
actions  at  law;  and,  upon  this  principle,  an  equitable  demand 
cannot  be  set  up  by  way  of  set-off,  counterclaim,  cross-action, 
or  plea  in  reconvention  in  an  action  at  law  in  those  courts,  al- 
though it  be  allowed  by  the  state  procedure.^* 

Yin,  132  U.  S.  531-638   (33:460);      as  Scott  y.  Armstrong*  146  U.  S. 
Chamley  ▼.  Sibley,  73  Fed.  R.  982.    499-513  (36:1059). 
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§  1042.  The  remedy  by  intervention  unknown  at  common 

law. — ^The  remedy  by  intervention,  by  which  a  third  person, 
not  originally  a  party,  is  permitted  to  become  a  party,  to  an  ac- 
tion or  proceeding,  between  other  persons,  either  by  joining  the 
plaintiff  in  claiming  what  is  sought  by  the  complaint,  or  by 
uniting  with  the  defendant  in  resisting  the  claims  of  the  plain- 
tiff, or  by  demanding  something  adversely  to  both  the  plaintiff 
and  defendant,  was  wholly  unknown  to  the  common  law  system 
of  remedies  and  pleading.  The  state  of  Louisiana  was  the  first 
to  establish  statutory  intervention  in  this  country,  and  her 
statutes  have  been  tnade  the  basis  of  similar  enactments  in  other 
states  of  the  Union.  In  Texas,  the  remedy  by  intervention,  as 
it  was  established  in  Lousiana,  was  adopted  by  the  courts,  and 
later  regulated  by  statute.  In  those  states  which  have  adopted 
the  remedy,  and  which  have  likewise  blended  legal  and  equitable 
remedies,  interventions  are  allowed,  indiscriminately,  in  both 
legal  and  equitable  actions;  and  third  persons  are  allowed  to 
intervene  and  assert  equitable  titles  in  legal  actions  and  to  as- 
sert legal  titles  in  equitable  actions.  In  those  states,  the  blend- 
ing and  confusion  of  legal  and  equitable  remedies  characterize 
and  encumber  the  remedy  by  intervention,  in  like  manner  as 
they  do  the  other  features  of  the  legal  remedies  and  procedure 
established  by  the  state.^ 

« 

iCode  of  Proc.  of  Louisiana  (36:521);  Oasquet  v.  Johnson,  1 
(1825,  reprint  1853)  arts.  389-403;  La.  431;  Brown  v.  Saui.  4  MarUn. 
Smith  v.  Gale.  144  U.  S.  509-527     N.  S.  (La.)  434;  S.  C.  16  Am.  Dec 
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§  1043.  The  remedy  by  intenrention  available  in  actions  at 
law  in  the  federal  circtdt  conrtB. — The  remedy  by  intervention, 
as  established  by  state  statutes^  embraces  pleading,  process, 
service,  issues  of  law  and  fact,  interlocutory  orders,  trial,  final 
judgment,  and  execution,  and,  therefore,  constitutes  "practice, 
pleadings,  forms  and  modes  of  proceeding,"'  within  the  mean- 
ing of  the  act  of  conformity,  and  is  available  in  actions  at  law 
in  the  circuit  courts  of  the  United  States,  sitting  in  the  states 
whose  procedure  allows  such  remedy,  in  so  far  as  it  is  not  in- 
consistent with  the  system  of  legal  remedies  administered  in 
those  courts.* 

§  1044.  Interventian  cannot  be  used  to  blend  legal  and  eqni- 
^ble  remedies. — ^Inasmuch  as  it  is  a  fundamental  rule,  of  uni- 
versal application,  that  legal  and  equitable  remedies  must  be 
separately  pursued,*  and  legal  and  equitable  claims  cannot  be 
blended  together  in  one  suit,*  in  the  circuit  courts  of  the  United 
States,  it  inevitably  follows  that  a  person  or  party  cannot  in- 
tervene in  an  action  at  law  in  those  courts  for  the  purpose  of 
asserting  an  equitable  claim  or  title.  Nor  can  an  equitable  de- 
fense be  set  up  against  a  petition  of  intervention  which  sets  up 
a  legal  claim  or  title.  The  pleadings  in  intervention  constitute 
a  suit,  though  dependent  upon  the  original  action ;  ^  and  it  must 
be  prosecuted^  and  defended*  upon  legal  titles,  in  the  same 
manner  as  any  other  suit  upon  the  law  docket  of  the  federal 
circuit  courts. 


175  and  note  177-184;  Horn  v.  Vol- 
cano Water  Co.,  13  Cal.  62;  Hock- 
er  T.  KeUey,  14  Cal.  164;  Coffey 
y.  Greenfield,  62  Cal.  602;  Lewis  v. 
Harwood,  28  Minn.  428;  Legg  v. 
McNeil,  2  Texas,  430;  Bank  y. 
Weems,  69  Texas,  489,  6  S.  W.  R. 
802-808;  Braithwaite  v.  Aiken 
(North  Dakota)  56  N.  W.  R.  133- 
139;  Mercantile  Trust  Co.  v.  At- 
lantic &  P.  R.  Co.,  63  Fed.  R.  513; 
Union  Trust  Co.  y.  Atchison,  To- 
peka  ft  Santa  Fe  Ry.  Co.,  43  Pac. 
R.  704;  Texas  Rey.  Stat.  art.  1184; 
Dakota  Code  of  Ciyil  Prac.  sees. 
89,  90. 


s  Ante,  sec.  1042, '  and  authori- 
ties there  cited. 

sU.  S.  Rey.  Stat  sec.  914;  4 
Fed.  Stat  Anno.  563 

4  Scott  y.  Neely,  140  U.  S.  106- 
117  (35:358);  Cates  y.  Allen,  149 
U.  S.  451-465  (37:804). 

•  Scott  y.  Armstrong,  146  U.  8. 
499-513   (36:1059). 

•  Ante  sec.  1042  and  authorities 
there  cited. 

TFenn  y.  Holme,  21  How.  481- 
488   (16:198). 

•  Robinson  y.  C^ampbell,  S 
Wheat  207-224  (4:372)« 
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I  1047.    Amendment  of  process. 

1048.  Allowance      of      amend- 

ments discretionary. 

1049.  Amendment  after  revers- 

al by  the  supreme  courts 


§  1046.  Gourt's  power  of  amendment  controlled  by  federal 
statute. — ^Notwithstanding  the  act  of  conformity,  in  actions  at 
law  in  the  circuit  courts  of  the  United  States,  the  court's  power 
to  allow  amendments  of  the  process  and  pleadings  is,  in  every 
case  of  conflict  between  state  and  federal  statutes,  controlled 
by  the  latter.  It  is  a  rule  of  universal  application,  that  when 
congress  has  legislated  upon  any  matter  of  practice,  pleading, 
or  procedure,  and  prescribed  a  definite  rule  upon  any  such  mat- 
ter for  the  government  of  its  own  courts,  it  is,  to  that  extent,  ex- 
clusive of  the  legislation  of  the  state  upon  the  same  matter. 
This  rule  applies  to  the  power  of  the  court  to  permit  the  par- 
ties to  make  amendments.^ 

§  1046.  Extent  of  the  power  to  allow  amendments. — The 
power  vested,  by  the  federal  statute,  in  the  circuit  courts,  to 
allow  amendments,  in  actions  at  law,  as  well  as  in  suits  in  equity, 
is  of  the  most  sweeping  character.  Such  court  **may  at  any 
time  permit  either  of  the  parties  to  amend  any  defect  in  the 
process  or  pleadings,  upon  such  conditions  as  it  shall,  in  its 
discretion  and  by  its  rules,  prescribe."*  This  power  of  the 
court  to  permit  amendments  extends  to  '*any  defect,''  and  con- 
tinues as  long  as  the  court  retains  control  of  the  record,  and 
until  the  cause  has  passed  from  its  jurisdiction.  After  verdict, 
in  an  action  at  law,  the  power  exists  to  allow  the  plaintiflf  to 


1  Mexican  Central  Ry.  Co.  v.  Du- 
thie,  189  U.  S.  76-78  (47:715). 


2U.    S.   Rev.   Stat   sec.   954;    4 
Fed.  Stat  Anno.  596. 
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amend  his  declaration  or  complaint  by  alleging  the  facts  neces- 
sary to  give  the  court  jurisdiction  of  the  cause,  where  such  al- 
legation had  been  omitted,  or  had  been  defectively  made.* 

§  1047.  Amendment  of  process. — ''Any  circuit  or  district 
court  may  at  any  time,  in  its  discretion,  and  upon  such  terms 
as  it  may  deem  just,  allow  an  amendment  of  any  process  return- 
able before  it,  where  the  defect  has  not  prejudiced,  and  the 
amendment  will  not  injure  the  party  against  whom  such  pro* 
cess  issues."* 

And  **no  summons,  writ,  declaration,  return,  process,  judg- 
ment, or  other  proceedings  in  civil  causes,  in  any  court  of  the 
United  States,  shall  be  abated,  arrested,  quashed,  or  reversed 
for  any  defect  or  want  of  form ;  •  •  •  and  such  court  shall 
amend  every  such  defect  and  want  of  form,"  other  than  those 
which  the  party  demurring  so  expresses;  "and  may  at  any  time 
permit  either  of  the  parties  to  amend  any  defect  in  the  pro- 


cess. 


79  6 


Under  these  statutory  provisions,  the  broadest  liberality  has 
been  exercised  in  allowing  amendments.*  It  has  been  held  that 
a  petition  and  bond  for  the  removal  of  a  cause  from  a  state 
court  into  a  circuit  court  of  the  United  States  are  in  the  nature 
of  process,  and,  indeed,  constitute  the  process  by  which  the  case 
is  transferred;  and  that  such  a  petition  may  be  amended,  after 
the  removal  papers  have  been  filed  in  the  federal  court,  so  as 
to  show  the  jurisdictional  facts.^ 

§  1048.  iUlowance  of  amendments  discretionary. — ^In  actions 
at  law,  in  the  circuit  courts  of  the  United  States,  the  granting 
or  refusing  of  leave  to  file  additional  pleadings,  or  to  amend 


8  Mexican  Central  Ry.  Co.  v.  Du- 
thie,  189  U.  S.  76-78  (47:715). 

*U.  S.  Rev.  Stat.  see.  948;  4 
Fed.  Stat.  Anno.  593. 

ft  U.  S.  Rev.  Stat.  sec.  954;  4  Fed. 
Stat.   Anno.   596. 

•  Erstein  v.  Rothschild,  22  Fed. 
R.  61;  Norton  v.  Dover,  14  Fed. 
R.  106;  Hampton  v.  Rouse,  15 
Wall.  684-686  (21:250);  Semmes 
V.  United  States,  91  U.  S.  21-27 
(23:193).  Chamberlain  v.  Bitter- 
sohn,  48  Fed.  R.  42;  Gilbert  v.  Ex- 
position Co.,  113  Fed.  R.  523;  Da- 


vis V.  Kansas  City  R.  Co.,  32  Fed. 
R.  863;  Gulf  R.  Co.  v.  James,  48 
Fed.  R.  148;  Booth  v.  Denik,  6& 
Fed.  R.  43;  Woolrtdge  v.  McKen- 
na,  8  Fed.  R.  650;  Harris  v.  Dela- 
ware R.,  18  Fed.  R.  833;  Deford 
V.  Mehaffy,  13  Fed.  R.  481;  Wolf 
V.  Cook,  40  Fed.  R.  432;  Daniel 
V.  United  States  Shoe  Machinery 
Co..  120  Fed.  R.  S2d. 

7  Kinney  v.  (Columbia  Savings  St. 
Loan  Association,  191  U.  S.  78-^4 
(48:103). 
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those  already  filed,  or  to  withdraw  pleadings  on  file  and  to  file 
others  of  a  similar  or  different  character,  is  discretionary  with 
the  trial  court,  and  not  reviewable  by  the  appellate  court,  ex- 
cept in  cases  of  gross  abuse  of  discretion.* 

§  1049.  Amendment  after  reversal  by  the  supreme  court. — 
When,  upon  writ  of  error,  the  supreme  court  reverses  a  case 
upon  the  ground  that  the  record  does  not  afiSrmatively  show 
that  the  circuit  court  had  jurisdiction  of  the  cause,  there  being  a 
failure  on  the  part  of  the  plaintiff  to  allege  the  jurisdictional 
facts,  it  will  not  direct  a  dismissal  of  the  action,  but  will  remand 
it,  with  direction  to  the  trial  court  to  grant  leave  to  the  plaintiff 
to  amend  his  declaration  or  complaint,  by  alleging  the  facts 
showing  jurisdiction  in  the  circuit  court  at  the  time  of  the  com- 
mencement of  the  suit.* 

•  Gormley  v.  Bunyan,  138  U.  S.  Ry.  Co.  v,  Pinkney,  149  U.  S.  194- 

623-635    (34:1086);    Chapman   v.  210  (37:699);  Bberly  v.  Moore.  24 

Barney,   129   U.   S.   677-682    (32:  How.  147-158  (16:612). 

800);    Mandeville    v.    WUaon,    6  •Robertson  v.  Cease,  97  U.  8. 

Cranch.    15-19     (3:23);    Mexican  646-654  (24:1067);  Morgan  v.  Gay, 

Central  Ry.  Co.  v.  Duthie.  189  U.  S.  19  WaU.  81  (22:100). 
76-78   (47:715);  Mexican  Central 


CHAPTER  XXIX. 

TRIAL  OF  SUITS  AT  COMMON  LAW  IN  THE  CIRCUIT  COURTS 

OP  THE  UNITED  STATES. 


S  1050.  Two  modes  for  the  trial  of 
isBuee  of  fact. 

1051.  Same — ^All  material  issues 

of  fact 

1052.  State  law  authorizing  trial 

by  referee  not  followed  in 
federal  courts. 

1053.  Mode  of  trying  the  issue 

of  Jurisdiction. 

(o)  Trial  BTjUBT. 

1054.  Must  he  a  trial  by  a  com- 

mon law  Jury  and  a  com- 
mon law  Jury  trial. 

1055.  Qualifications  of  Jurors. 

1056.  Same — Certain  persons  dis- 

qualified to  serve  in  suits 
arising  under  the  "Civil 
Rights"  act. 

1057.  Jurors  apportioned  to  dis- 

trict by  direction  of  the 
court. 

1058.  How  Jurors  are  drawn. 

1059.  Mileage  and  per  diem  of 

Jurors. 

1060.  Writs  of  Venire  Facias- 

How  issued  and  served. 

1061.  Talesmen  for  petit  Jurors. 

1062.  Same — Provisions    of    re- 

vised statutes  as  to  tales- 
men not  repealed. 

1063.  Special  Jurors. 

1064.  Each     party    entitled    to 

three  peremptory  challen- 
ges in  civil  cases. 

1065.  Same— Challenges    are    of 

two  kinds. 
1065a.  Challenges  should  be  spe- 
cific. 


S  1066.  Impaneling  the  Jury— mode 
of  procedure. 

1067.  Stating  the  issues  of  fact 

to  the  court  and  Jury. 

1068.  State  rules  of  evidence  con- 

trol in  federal  courts. 

1069.  Competency  of  witnesses 
— State  law  controls. 

1070.  Subpoenas  for  witnesses — 

One  hundred  mile  limit. 

1071.  Witnesses  must  testify  or- 

ally in  open  court — ^Ex- 
ceptions— Controlled  ex- 
clusively by  federal  stat- 
utes 

1072.  Same — Depositions  de  bene 

esse  cannot  be  read  if 
presence  of  witness  can 
be  procured. 

1073.  Mode  of  taking  depositions 

de  bene  esse — ^Either  fed- 
eral or  state  statutes  may 
be  followed. 

1074.  Motions  to  suppress  depo- 

sitions— Should  be  oppor- 
tunely made. 

1075.  Surgical    examination    of 

plaintiff  in  personal  in- 
Jury  suits  without  his 
consent. 

1076.  Same — Surgical    examina- 

tion does  not  contravene 
rule  requiring  oral  testi- 
mony in  open  court. 

1077.  Cross-examination  of  wit- 

nesses confined  to  mat- 
ters of  direct  examina- 
tion— Exceptions  to  the 
rule. 
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^  1078.  Documentary     Evidence — 
Legislation  of  congress. 

1079.  Statutory  power  of  federal 

courts  to  compel  produc- 
tion of  books  and  writ- 
ings in  evidence  In  trials 
at  law. 

1080.  Same — The   requisite  pro- 

cedure to  obtain  the  or- 
der for  production. 

1081.  Same— Shall    the    produc- 

tion be  at  or  before  trial? 

1082.  Same — Limitations      upon 

the  power  to  compel  pro- 
duction. 

1083.  Same — Same  —  Immunity 

statutes. 

1084.  Subpoena    duces    tecum — 

Power  of  federal  courts 
to  issue. 
1086.  Same  —  Same  —  To  obtain 
t>riglnal    papers    in    the 
general  land  office. 

1086.  Introduction  Of  E2vidence — 

Order  of  proof. 

1087.  Objections   to    the   admis- 

sion of  evidence — Must  be 
specific. 

1088.  Same — Objections  not  spec- 

ified are  waived. 

1089.  Same— When  the  objection 

should  be  made. 

1090.  Demurrer  to  the  evidence. 

1091.  Province  of  court  and  Jury, 

respectively,  in  trials  at 
common  law. 

1092.  The   court   not   controlled 

by  state  constitutions  and 
laws  as  to  the  manner  of 
instructing  Juries. 

1093.  Duty  of  the  court  to  sub- 

mit all  issues  of  fact  to 
the  Jury. 

1094.  Duty  of  the  court  to  charge 

the  law  of  the  whole  case. 

1095.  Requested   instructions  — 

Sound  and  -  erroneous 
propositions  asked  in  the 
aggregate. 


S  1096. 


1097. 
1098. 


1099. 


1100. 

1101. 

1102. 

1103. 
1104. 

1105. 


1106. 
1107. 


1108. 


1109. 


1110. 

1111. 
1112. 
1113. 


Court  not  required  to  sub- 
mit special  issues  to  the 
jury. 

Peremptory  instructions. 

Same — Existence  of  negli- 
gence or  contributory  neg 
ligence  a  question  for  the 
jury. 

Scune — ^Motion  for  peremp- 
tory instruction  should 
not  be  made  till  evidence 
closes. 

Duty  of  federal  courts  to 
give  in  charge  the  law  of 
the  state  to  the  Jury. 

Same — ^Must  maintain  the 
supremacy  of  the  federal 
constitution. 

Withdrawal  of  the  Jury 
from  the  bar  to  deliberate 
upon  their  verdict 

The  verdict  of  the  Jury — 
Either  general  or  special. 

Same — Special  verdict,  de- 
fined and  practice  on  it 
stated. 

Same — Same  —  Distinction 
between  a  special  verdict 
at  common  law,  and  spec- 
ial issues  under  state  stat- 
utes. 

■Same — ^A  "special  case"  de- 
fined. 

Same  —  Same  —  "Special 
Case"  and  "Agreed  Case" 
recognized  as  proper  pro- 
cedure in  the  federal 
courts. 

The  verdict  must  find  all 
the  material  issues  of 
fact. 

Same  —  The  federal  rule 
accords  with  the  common 
law  rule. 

The  legal  effect  of  verdicts 
deternrined  by  state  law. 

Writs  of  inquiry. 

Amending  the  verdict. 

Same — "Manifest  intent  of 
the  Jury.' 
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i  1114.  Defects  cured  by  verdict — 
Common  law  rule. 

1115.  Motion  in  arrest  of  Judg- 

ment. , 

1116.  Motions  for  Judgment  nan 

obstante  veredicto,  and  re- 
pleader— Distinction. 

1117.  New    trials — Authority   of 

the     federal     courts     to 
grant. 

1118.  Same — Not   controlled   by 

rules  of  state  procedure. 

1119.  Same — Same — When  state 

law   gives  new    trial   in 
ejectment 

1120.  Same — It  is  a  matter  of 

right  to  make  a  motion 
for  a  new  trial. 

1121.  Same — Granting  or  refus- 

ing rests  in  discretion  of 
the  trial  court. 

1122.  Same— When    the    motion 

for    new    trial    must   be 
filed. 

1123.  Same — Reasons  for  grant- 

ing new  trial. 

1124.  The  Judgment— Controlled 

by  state  laws. 

1125.  Same — Lien  of  Judgments 

of     the     United     States 
courts. 

1126.  Same  —  Federal       court 


clerks  to  keep  index  of 
Judgments. 
§  1127.  ESxecution — State  remedies 
in  force  on  December 
1,  A.  D.  1873 — State  reme- 
dies subsequently  adopted 
by  federal  courts. 

1128.  "Same — EiXecutions  to   run 

in  all  districts  of  a  state. 

(6)  Trial  by  the  Coubt  Wfth- 
ox7t  the  intebvention  ov 

A   JUBT. 

1129.  Procedure  in  trials  by  the 

court 

1130.  Same — Analysis  of  the  pro- 

cedure. 

1131.  The  stipulation  waiving  a 

Jury. 

1132.  What  questions  of  law  may 

be  raised  on  the  trial  and 
reviewed  on  writ  of  error. 

1133.  Same— O&iter    dictum    of 

Mr.  Justice  Bradley. 

1134.  The  practice  and  proced- 

ure stated  by  Mr.  Justice 
Miller. 

1135.  Requisites  of  a  special  find- 

ing by  the  court. 

1136.  The  special  finding  should 

be  "spread  at  large  upon 
the  record." 

1137.  Nonsuit  upon  the  trial. 


§  1050.  Two  modes  for  the  trial  of  icumes  of  fact. — There  are 
two  modes  established  by  law,  for  **the  trial  of  issues  of  fact," 
in  suits  at  common  law,  in  the  circuit  courts  of  the  United 
States,  namely:  (1)  by  a  jury;  ^  and  (2)  **by  the  court,  without 
the  intervention  of  a  jury,  whenever  the  parties,  or  their  attor- 
neys of  record,  file  with  the  clerk  a  stipulation  in  writing  waiv- 
ing a  jury,"  and,  when  a  jury  is  so  waived,  **the  finding  of  the 
court  upon  the  facts,  which  may  be  either  general  or  special, 
shall  have  the  same  effect  as  the  verdict  of  a  jury."  * 


1 U.  S.  Rev.  Stat.  sec.  648;  4  Fed. 
Stat.  Anno.  389;  U.  S.  Comp.  Stat. 
1901,  p.  525;  1  U.  S.  Stat,  at  L.  ch. 
20,  sec.  12,  p.  79;  13  U.  S.  Stat,  at 
L.  ch.  86,  sec.  4,  p.  501;  Swift  &  Co. 


V.  Jones,  145  Fed.  R.  489;  Hodges 
V.  Easton,  106  U.  S.  408-413  (27: 
169). 

2  U.  S.  Rev.  Stat.  sec.  649;  4  Fed. 
Stat.  Anno.  393;  U.  S.  Comp.  Stat 
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§  1061.  Same— All  material  issues  of  fact.— The  words,  "the 
trial  of  issues  of  fact,"  contained  in  the  statute,*  mean  the 
trial  **of  all  the  material  issues  of  fact"  in  the  case;  and  where 
a  jury  is  not  waived,  a  verdict  which  does  not  contain  findings 
upon  all  the  issues  in  the  case  is  insufficient  to  authorize  the 
court  to  render  a  judgment.  The  court  cannot,  consistently 
with  the  constitutional  right  of  trial  by  jury,  submit  a  part  of 
the  facts  to  the  jury,  aiid  itself  determine  the  remainder,  with- 
out a  waiver  by  the  parties  of  a  verdict  by  the  jury.  Trial  by 
jury  is  a  fundamental  guaranty  of  the  rights  and  liberties  of 
the  people,  and,  consequently,  every  reasonable  presumption 
should  be  indulged  against  its  waiver.  The  opinion  of  the  court 
cannot  aid  the  imperfect  findings  of  fact  made  by  the  jury, 
upon  special  issues  submitted  to  them.* 

§  1062.  State  law  authorizing  trial  by  referee  not  followed 
in  federal  courts. — The  legislation  of  congress  having,  in  terms, 
directed  that  trials  in  actions  at  law  in  the  federal  courts,  so 
far  as  the  ascertainment  and  determination  of  all  the  material 
issues  of  fact  are  concerned,  shall  be  by  jury  trial,  or  by  the 
court  without  the  intervention  of  a  jury,  pursuant  to  and  in  the 
manner  prescribed  by  statute,  waiving  a  jury,  and  requiring 
that  upon  such  trials  the  proof  shall  be  by  the  examination  of 
the  witnesses  in  open  court,  (with  certain  specified  exceptions), 
and  prescribed  the  manner  in  which  the  rulings  of  the  court  in 
the  progress  of  such  trial  may  be  reviewed  upon  writ  of  error, 
such  courts  are  not  authorized  to  follow  a  state  statute  by  which 
actions  at  law  are,  after  issue  joined,  referred  to  a  referee, 
auditor,  or  master,  with  authority,  under  the  local  statute,  to 
hear  the  same,  and  pass  upon  the  issues  of  fact  arising  out  of 
the  pleadings,  and  report  His  findings  of  fact  to  the  court.  The 
legislation  of  congress  having  prescribed  definite  rules  upon  the 


1901,  p.  625;  13  U.  S.  Stat,  at  L. 
eh.  86,  sec.  4,  p.  601;  U.  S.  Rev. 
Stat.  sec.  700;  4  Fed.  Stat.  Anno. 
450;  U.  S.  Comp.  Stat.  1901,  p.  570; 
Swift  &  Co.  v.  Jones,  145  U.  S.  489; 
Hedges  V.  Easton,  106  U.  S.  408> 
413  (27:169). 

8U.  S.  Rev.  Stat.  sec.  648;  4  Fed. 
Stat.  Anno.  389;  U.  S.  Comp.  Stat 
1901,  p.  625. 


4  Hodges  v.  Easton,  106  U.  S. 
408-413  (27:169);  Prentice  v.  Zane, 
8  How.  470-489  (12:1160);  Chesa- 
peake Ins.  Co.  v.  Stark,  6  Cranch. 
268-273  (3:220);  Barnes  v.  Wil- 
liams, 11  Wheat.  415-417  (6:508); 
Buchanan  v.  Delaware  Ins.  Co.,  7 
Cranch.  434-435   (3:396). 
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subject,  for  the  govermnent  of  its  own  courts,  they  are,  to  that 
extent,  exclusive  of  state  legislation  upon  the  same  subject;  and 
all  such  state  legislation,  in  so  far  as  it  prescribes  rules  for  the 
ascertainment  of  the  facts  in  such  actions,  inconsistent  with 
the  provision  of  the  federal  law,  should  be  disregarded  by  the 
federal  courts.  It  is  the  duty  of  the  federal  trial  courts  to  rig- 
idly adhere  to  the  federal  statutes  prescribing  the  modes  of 
trial;  the  presumptions  are  all  unfavorable  to  the  waiver  of 
the  right  of  trial  by  jury,  and  whenever  cases  are  submitted 
to  them  for  trial  without  a  jury,  it  should  appear  that  the 
waiver  has  been  made  in  the  manner  prescribed  by  the  federal 
statute.  Trial  by  referee  is,  at  least  in  the  federal  courts,  a 
delusion  and  a  snare,  and  in  plain  violation  of  the  federal  con- 
stitution and  laws.' 

§  1053.  Mode  of  trying  the  issue  of  jurisdiction. — ^There  is 
no  federal  statute  prescribing  any  mode  for  the  trial  of  issues 
of  fact  affecting  the  jurisdiction  of  the  court.  The  judiciary  act 
does  not  prescribe  any  particular  mode  in  which  the  issue  of  ju- 
risdiction is  to  be  raised  and  presented  to  the  court,  nor,  when 
raised,  how  such  issue  shall  be  determined.  It  is  now,  however, 
settled  by  the  decisions  of  the  supreme  court  that,  in  actions  at 
law,  in  the  federal  circuit  courts,  when  the  jurisdiction  of  the 
court  is  in  issue,  the  court  may,  in  its  discretion,  direct  the  issue 
to  be  tried  by  the  jury,  or  it  may,  without  a  waiver  by  the 
parties,  try  the  issue  itself,  without  the  intervention  of  a  jury. 
The  trial,  whether  by  the  jury  or  the  court,  should  take  such 
form  that  the  decision  may  be  reviewed  upon  the  facts  as  well 
as  the  law  upon  writ  of  error,  and  as  will  enable  the  appellate 
court  to  determine  whether  the  conclusion  of  the  trial  court  is 
warranted  by  the  evidence.* 

(a)  Trial  by  Jury. 

§  1054.  Must  be  a  common  law  jury  and  a  commoti  law^ 
jury  trial. — The  trial  by  jury  secured  by  the  constitution  and 
laws  of  the  United  States,  to  parties  to  suits  at  common  law, 
in  the  federal  courts,  means  (1)  a  trial  by  a  common  law  jury, 

5  Swift  &  Co.  v.  Jones,  145  Fed.  115-128   (42:682);   Globe  Refining. 

R.  489;  Booger  v.  New  York  Life  Co.  v.  Landa  Cotton  Oil  Co.,  190  U^ 

Ins.  Co.,  103  U.  S.  90-98  (26:310).  S.  54(«47  (47:1171). 

•  Wetmore  v.  Rymer,  169  U.  S. 
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and  (2)  a  trial  conducted  according  to  the  settled  rules  of  the 
common  law.  A  common  law  jury  is  a  jury  composed  of  twelve 
men,  neither  more  nor  less,  who  are  upright,  well  qualified  and 
lawful  men,  disinterested  and  impartial,  not  of  kin  nor  per- 
sonal dependents  of  either  of  the  parties,  having  their  homes 
within  the  jurisdictional  limits  of  the  court,  drawn  and  selected 
by  officers  free  from  all  bias  in  favor  of  or  against  either  party, 
duly  impaneled  under  the  direction  of  a  competent  court,  sworn 
to  render  a  true  verdict  according  to  the  law  and  the  evidence 
given  them;  who,  after  hearing  the  parties  and  their  evidence, 
and  receiving  the  instructions  of  the  court  relative  to  the  law 
involved  in  the  trial,  and  deliberating,  when  necessary,  apart 
from  all  extraneous  influences,  must  return  their  unanimous 
verdict  upon  the  issues  submitted  to  them.  Trial  by  jury  in 
civil  suits  at  common  law  in  the  courts  of  the  United  States,  is  a 
trial  by  a  jury  of  twelve  men,  in  the  presence  of,  and  presided 
over  by,  and  under  the  superintendence  of  a  judge,  by  the  oral 
testimony  of  witnesses  delivered  in  the  presence  of  the  judge  and 
jury,  with  power  and  authority  in  the  judge  to  rule  upon  objec- 
tions to  evidence,  and  to  instruct  the  jury  upon  the  law,  and, 
also,  when  in  his  judgment  the  due  administration  of  the  law 
requires  it,  to  aid  the  jury  by  explaining  and  commenting  upon 
the  testimony,  and  even  giving  them  his  opinion  on  questions  of 
fact,  provided  only  he  submits  those  questions  to  their  determi- 
nation, and  with  the  further  power  in  the  judge  to  set  aside  their 
verdict  if,  in  his  opinion,  it  is  against  the  law  and  evidence,  and 
.  to  grant  a  new  trial.^  The  federal  statutes  have  made  some  ex- 
ceptions to  the  requirement  that  the  trial  shall  be  by  oral  testi- 
mony, which  have  been  discussed  in  a  previous  section,®  and  will 
be  again  adverted  to  in  a  subsequent  part  of  this  chapter. 

§  1055.  Qualifications  of  jurors. — Jurors  to  serve  in  the  courts 
of  the  United  States,  in  each  state  respectively,  shall  have  the 
same  qualifications,  and  be  entitled  to  the  same  exemptions,  as 

7  Capital   Traction  Company  v.  (14:76);    Transportation   Line  v. 

Hot    174    U.    S.    1-46     (43:873);  Hope,  96  U.  S.  297-303  (24:477): 

Vioksburg  &  Meridian  R.  Co.  v.  United   States  v.   Philadelphia  ft 

Putnam,   118  U.  S.   546-657    (30:  Reading  R.  Co.,  123  U.  S.  113-117 

267);  Carver  v.  Jackson,  4  Pet.  1-  (31:138);    United   States   v.   1363 

101   (7:261);   Maginac  v.  Thomp-  Merchandise,  2  Sprague,  85-88. 

Bon.  7  Pet.  348-399   (8:709);  Mit-  •  Ante,  sec.  987. 
chell  v.  Harmony,  13  How.  116-160 
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jurors  of  the  highest  courts  of  law  in  such  state  may  have  and 
be  entitled  to  at  the  time  when  such  jurors  for  service  in  courts 
of  the  United  States  are  summoned.  But  no  ditizen  possessing 
all  other  qualifications  which  are  or  may  be  prescribed  by  law 
shall  be  disqualified  for  service  as  grand  or  petit  juror  in  any 
oourt  of  the  United  States  on  account  of  race,  color  or  previous 
•condition  of  servitude." 

§  1056.  Same — Certain  persons  disqualified  to  serve  in  suits 
arising  under  the  ''Civil  Eights"  Act.— By  the  fifth  section 
of  the  act  of  April  20,  1870,  entitled  * '  an  act  to  enforce  the  pro- 
visions of  the  Fourteenth  amendment  to  the  constitution  of  the 
United  States,  and  for  other  purposes, "  it  is  provided  that : 

**No  person  shall  be  a  grand  or  petit  juror  in  any  court  of 
the  United  States,  upon  any  inquiry,  hearing,  or  trial  of  any 
suit,  proceeding,  or  prosecution,  based  upon  or  arising  under 
the  provisions  of  Title  *  Civil  Rights,'  and  of  Title  'Crimes,'  for 
enforcing  the  provisions  of  the  Fourteenth  amendment  to  the 
constitution  of  the  United  States,  who  is,  in  the  judgment  of 
the  court,  in  complicity  with  any  combination  or  conspiracy  in 
said  Titles  set  forth;  and  every  grand  and  petit  juror  shall, 
before  entering  upon  any  such  inquiry,  hearing,  or  trial,  take 
and  subscribe  an  oath,  in  open  court,  that  he  has  never,  directly 
or  indirectly,  counseled,  advised,  or  voluntarily  aided  any  such 
combination  or  conspiracy."^® 

§  1067.  Jurors  apportioned  to  district  by  direction  of  the 
court. — **  Jurors  shall  be  returned  from  such  parts  of  the  dis- 
trict, from  time  to  time,  as  the  court  shall  direct,  so  as  to  be 
most  favorable  to  an  impartial  trial,  and  so  as  not  to  incur  an 
unnecessary  expense,  or  unduly  to  burden  the  citizens  of  any 
part  of  the  district  with  such  services."  ^^ 

§  1068.  How  jurors  are  drawn. — ^Tn  the  courts  of  the  United 
states,  all  jurors,  grand  and  petit,  including  those  summoned 
during  the  session  of  the  court,  shall  be  publicly  drawn  from  a 
box  containing,  at  the  time  of  such  drawing,  the  names  of  not 

»U.   S.  Rev.  Stat.  sec.  800;   21  U.  S.  Stat,  at  L.  ch.  22,  sec.  5,  p. 

U.  S.  Stat  at  L.  ch.  52,  sec.  2,  p.  15;  4  Fed.  Stat.  Anno.  748-749;  U. 

43;    4  Fed.  Stat.  Anno.  373,  749,  S.  Comp.  Stat.  1901,  p.  630. 
750;  U.  S.  Comp.  Stat  623,  624;  18  ,       nU.  S.  Rev.   Stat  sec.  802;    1 

U.  S.  Stat  at  L.  ch.  114,  sec.  4,  p.  U.  S.  Stat  at  L.  ch.  20,  sec.  29,  p. 

539;  4  Fed.  Stat  AnnO.  740-741.  88;  4  Fed.  Stat  Anno.  741;  U.  S. 

10  a.  S.  Rev.  Stat  sec.  822;  17  Comp.  Stat.  1901,  p.  625. 
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less  than  three  hundred  persons,  possessing  the  qualifications 
prescribed  in  section  eight  hundred  of  the  Revised  Statutes, 
which  names  shall  have  been  placed  therein  by  the  clerk  of  the 
court  and  a  commissioner,  to  be  appointed  by  the  judge  thereof  ^ 
which  commissioner  shall  be  a  citizen  of  good  standing,  residing 
in  the  district  in  which  the  court  is  held,  and  a  well  known 
member  of  the  principal  political  party  in  the  district  in  which 
the  court  is  held  opposing  that  to  which  the  clerk  may  belong, 
the  derk  and  said  commissioner  each  to  place  one  name  in  the 
box  alternately,  without  reference  to  party  affiliations,  until  the 
whole  number  required  be  placed  therein.  But  the  judge  of  the 
court  may  order  the  names  of  jurors  to  be  drawn  from  the  boxes 
used  by  the  state  authorities  in  selecting  jurors  in  the  highest 
courts  of  the  state.  No  person  shall  serve  as  a  petit  juror  more 
than  one  term  in  any  one  year.^^ 

§  1059.  Mileage  and  per  diem  of  jurors. — The  per  diem  pay 
of  each  juror,  grand  and  petit,  in  any  court  of  the  United 
States,  for  actual  attendance,  and  for  the  time  necessarily  occu- 
pied in  going  to  and  returning  from  court,  shall  be  three  dol- 
lars a  day;  and  for  the  distance  necessarily  traveled  from  his 
residence  in  going  to  and  returning  from  court  by  the  shortest 
practicable  route,  he  shall  receive  five  cents  a  mile.^* 

§  1060.  Writs  of  venire  facias — ^How  issued  and  served.— » 
"Writs  of  venire  facias,  when  directed  by  the  court,  shall  issue 
from  the  clerk's  office,  and  shall  be  served  and  returned  by  the 
marshal  in  person,  or  by  his  deputy ;  or  in  case  the  marshal  or 
his  deputy  is  not  an  indiflferent  person,  or  is  interested  in  the 
event  of  the  cause,  by  such  fit  person  as  may  be  specially  ap- 
pointed for  that  purpose  by  the  court,  who  shall  administer  to 
him  an  oath  that  he  will  truly  and  impartially  serve  and  return 
the  writ''" 

§  1061.  Talesmen  for  petit  jurors. — ^"'When,  from  chal- 
lenges or  otherwise,  there  is  not  a  petit  jury  to  determine  any 
civil  or  criminal  cause,  the  marshal  or  his  deputy  shall,  by  order 
of  the  court  in  which  such  defect  of  jurors  happens,  return 

12  21  U.  8.  Stat  at  L.  ch.  5^,  sec.  i*  U.  S.  Rev.  Stat  sec.  803 ;   4 

2,  p.  43;  4  Fed.  Stat  Anno.  749-750;  Fed.  Stat  Anno.  742;  U.  8.  Comp. 

U.  S.  Comp.  Stat.  1901,  p.  624.  Stat.  1901,  p.  625;  1  U.  a  Stat  at 

18  U.  8.  Rev.  Stat  852 ;  32  U.  8.  L.  ch.  20.  sec.  29,  p.  88. 
Stat,  at  L.  ch.  1138,  p.  396;  4  F^d. 
Stat  Anno.  749,  751. 
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juryraen  from  the  by-standers  suflScient  to  complete  the  panel ; 
and  when  the  marshal  or  his  deputy  is  disqualified  as  aforesaid, 
jurors  may  be  so  returned  by  such  disinterested  person  as  the 
court  may  appoint,  and  such  person  shall  be  sworn,  as  provided 
in  the  preceding  section."" 

§  1062.  Same — ^Provisions  of  Revised  Statutes  as  to  talesmen 
not  repealed. — Section  eight  hundred  and  four  of  the  United 
States  Revised  statutes,  directing  how  talesmen  should  be  re- 
turned ta  complete  the  panel,  in  case  of  a  deficiency,  was  not 
repealed  by  the  act  of  congress  of  June  30,  1879 ;  nor  did  that  act 
touch  the  power  of  the  court  whenever,  at  the  time  of  forming 
a  jury  to  try  a  particular  case,  the  panel  of  jurors  previously 
summoned  according  to  law  is  found  for  any  reason  to  have 
been  exhausted,  to  call  in  talesmen  from  the  bystanders  to  sup- 
ply the  deficiency." 

§  1063.  Special  juries. — ^"When  special  juries  are  ordered 
in  any  circuit  court,  they  shall  be  returned' by  the  marshal  in 
the  same  manner  and  form  as  is  required  in  such  cases  by  the 
laws  of  the  several  states."^'' 

§  1064.  Each  party  entitled  to  three  peremptory  challenges 
in  civil  cases. — In  all  suits  of  a  civil  nature  at  common  law,  in 
the  circuit  courts  of  the  United  States,  each  party  is  entitled 
to  challenge  peremptorily  three  jurors,  and,  in  all  cases  where 
there  are  several  defendants  or  several  plaintiffs,  the  parties  on 
each  side  shall  be  deemed  a  single  party  for  the  purposes  of  all 
such  challenges ;  ^'  but  defendants  in  different  actions  cannot  be 
deprived  of  their  several  challenges,  by  the  order  of  the  court, 
made  under  authority  of  the  statute,  for  the  prompt  and  con- 
venient administration  of  justice,  directing  that  two  or  more 
causes  be  consolidated   and   tried   together."    All   challenges, 

16  U.  S.  Rev.  Stat.  sec.  804;  1  U.  S.  Stat,  at  L.  eh.  31,  sec.  30,  p.  169; 
S.  Stat,  at  L.  eh.  20.  sec.  29,  p.  88;  4  Fed.  Stat  Anno.  743;  U.  S.  Comp. 
4  Fed.  Stat.  Anno.  742;  U.  S.  Comp.      Stat.  1901,  p.  62G. 

Stat.  1901,  p.  625;  St.  Clair  v.  Uni-  i^U.  S.  Rev.  Stat.  sec.  819;   17 

ted  States,  154  U.  S.  134-155  (38:  U.  S.  Stat,  at  L.  ch.  333,  sec.  2,  p. 

936);  United  States  v.  Munford,  16  282;  4  Fed.  Stat.  Anno.  745;  U.  S. 

Fed.  R.  164;  United  States  v.  Rose,  Comp.  Stat.  1901,  p.  629. 

6  Fed.  R.  136.  i»  Mutual  Life  Ins.  Co.  v.  Hill- 

18  St.  Clair  v.  United  States,  154  man,  145  U.  S.  285-300   (36:707); 

U.  S.  134-155  (38:936);  Lovejoy  v.  Connecticut  Mut.  Life  Ins.  Co.  v. 

United   States,  128  U.  S.  171-173  Hillman,  188  U.  S.  208-220    (47: 

(32:389).  446). 

17  U.  S.  Rev.  Stat.  sec.  805;  2  U. 
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whether  to  the  array  or  panel,  or  to  individual  jurors  for  cause 
or  favpr,  shall  be  tried  by  the  court  without  the  aid  of  triers.^^ 

§  1065.  Same— Challenges  are  of  two  kinds. — Challenges 
for  cause  are  of  two  kinds  or  classes,  namely:  (1)  challenges 
to  the  array  or  panel,  which  are  exceptions  to  the  whole  panel 
for  some  illegality  or  irregularity  in  drawing  or  summoning 
the  jury,  or  partiality  in  arraying  the  panel;  and  (2)  to  the 
polls  or  individual  jurors  for  **  principal  cause,  or  for  favor.  "*^ 
This  classification  of  challenges  is  clearly  recognized  by  federal 
statute,  and  provision  is  made  for  the  trial  and  determination 
of  both  classes.*^  If  there  be  any  legal  objection  to  the  manner 
in  which  the  petit  jury  has  been  drawn  and  summoned,  and  the 
panel  arrayed,  that  objection  should  be  presented  in  limine,  by 
challenge  to  the  array,  or,  as  it  is  sometimes  called,  by  motion  to 
quash  the  panel.^* 

§  1065a.  Challenge  should  be  specific. — The  right  of  chal- 
lenge comes  from  the  common  law  with  the  trial  by  jury  itself, 
and  has  always  been  held  essential  to  the  fairness  of  a  jury  trial, 
in  both  criminal  and  civil  causes.^*  But  in  order  for  the  right 
to  be  availed  of,  it  must  be  claimed  at  the  proper  time,"  and  in 
the  proper  manner.  The  proper  mode  of  challenging  a  juror, 
is  for  the  party  objecting,  to  specify  distinctly  the  cause  of  the 
challenge,  so  that  an  issue  of  law  or  fact  may  be  joined,  and 
that  it  may  be  know^n  whether  it  is  for  principal  cause,  or  favor, 
and  that  the  mode  of  trial  may  be  determined;  and  if  this  be 
not  done,  the  challenge  is  incomplete,  and  may  be  disregarded 
by  the  court,  who  is  not  bound  to  allow  any  examination  into 
the  competency,  fairness  and  impartiality  of  a  juror,  unless  he 
is  properly  challenged.^* 


20  u.  S.  Rev.  sec.  819,  supra. 

aiTldd's  Prac.  (1807)  779; 
Woodside's  Case,  2  How.  (Miss.) 
C55;  Powers  v.  Pressgroves,  9 
George  (Miss.)  227;  3  Blk.  Comm. 
358,  359. 

22  U.  S.  Rev.  Stat.  sec.  819;  4 
Fed.  Stat.  Anno.  745. 

23  1  Tldd's  Prac.  (1807)  779; 
United  States  v.  Gale,  109  U.  S. 
65-74  (27:857);  Fowler  v.  Lind- 
sey,  3   Dall.   411    (1:G58). 


24  3  Bl.  Com.  358-366;  4  Bl.  Cbm. 
352-355;  United  States  v.  Mar- 
chant,  12  Wheat.  480-486  (6:700); 
Lewis  V.  United  States,  146  U.  S. 
370-387   (36:1011). 

25  The  Mima  Queen  v.  Hepburn, 
7  Cranch.  290  (3:348);  Kohl  v. 
Lehlblack,  160  U.  S.  293-303  (40: 
432). 

20  Powers  v.  Presgroves,  9  Qeorge 
(Miss.)    227;    Reynolds  v.  United 
States,  98  U.  S.  145-168  (25:244). 
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§  1066.  Impaneling  the  jury— Mode  of  procedure. — There 
is  no  statute  of  the  United  States  prescribing  the  method  of  pro- 
cedure in  impaneling  juries  in  either  criminal  or  civil  causes. 
A  federal  statute  does,  however,  declare  that  the  courts  of  the 
United  States  "may,  by  rule  or  order,  conform  the  designation 
and  impaneling  of  jurors,  in  substance,  to  the  laws  and  usages 
relating  to  jurors  in  the  state  courts,  from  time  to  time  in  force 
in  such  state.  "*^  This  was  not  an  adoption  of  the  state  pro- 
cedure. Congress  has  not  made  the  laws  and  usages  relating  to 
the  designation  and  impaneling  of  jurors  in  the  respective  state 
courts  applicable  to  the  courts  of  the  United  States,  except  as 
the  latter  shall  by  general  standing  rule  or  by  special  order  in 
a  particular  case  adopt  the  state  practice  in  that  regard;  and, 
in  the  absence  of  such  a  rule  or  order,  the  mode  of  procedure 
in  the  designation  and  impaneling  of  jurors  for  the  trial  of 
cases  in  the  courts  of  the  United  States  is  within  the  control  of 
those  courts,  subject  only  to  the  restrictions  congress  has  pre- 
scribed, and,  also,  to  such  limitations  as  are  recognized  by  the 
settled  principles  of  law  to  be  essential  in  securing  impartial 
juries  for  the  trial  of  causes." 

§  1067.  Stating  the  issues  of  fact  to  the  court  and  jnry.^ 
A  jury  trial  is  an  examination  of  the  matters  of  fact  in  issue 
between  the  parties.  The  main  object  of  pleadings  in  actions 
at  law  is  to  ascertain,  define,  and  place  upon  the  record  the  issue 
or  issues  of  fact  involved  in  the  case,  so  that  they  may  be  under 
the  direction  of  the  court  submitted  to  and  determined  by  the 
jury.  It  is  absolutely  essential  to  a  fair,  impartial,  simple,  or- 
derly and  intelligent  trial,  that,  before  any  evidence  is  adduced, 
the  issues  of  fact  in  the  case  shall  be  clearly  and  distinctly  stated 
to  the  jury;  and,  accordingly,  the  jury  having  been  impaneled 
and  sworn,  the  very  first  step  in  the  trial  is  to  state  the  issues 
of  fact  presented  by  the  pleadings,  and  the  facts  which  the  par- 
ties propose  to  prove,  respectively,  in  support  of  those  issues. 
The  jury  are  to  try  the  issues  and  give  a  verdict  according  to 
the  evidence;  the  court  is  to  rule  upon  the  admissibility  of  the 

2T  u.  S.  Rev.  Stat.  sec.  800;  4  Fed.  420  (38:208) ;   St.  Clair  v.  United 

Stat.  Anno.  737.  States,  154  U.  S.  134-155  (38:936)  ; 

28  United  States  v.  Shackelford,  United   States  v.   Richardson,   28 

18  How.  588-591  (15:495) ;  Pointer  Fed.  R.  61;  Lewis  v.  United  States, 

V.  United   States,  151  U.  S.  396-  146  U.  S.  370-387  (36:1011). 


744  PEDEB.U.  PEOCEDUBE  AT  LAW.  §    1068 

evidence,  and  its  relevancy  to  those  issues,  and  to  submit  them 
in  its  final  charge  to  the  jury,  with  appropriate  legal  rules  for 
their  solution;  and  it  is  inconceivable  that  the  trial  could  pro- 
ceed at  all  until  the  issues  are  clearly  defined  and  understood 
by  both  branches  of  the  tribunal  which,  for  the  time,  sits  for 
the  sole  purpose  of  their  determination.  There  should  be  no 
clandestine  issue,  lurking  in  the  record,  to  be  brought  forward 
in  argument  after  the  evidence  is  closed,  or  made  the  basis  of 
an  exception  after  the  court  has  delivered  its  charge  to  the  jury, 
or  upon  motion  for  a  new  trial.  The  practice  of  stating  the  is- 
sues to  the  court  and  jury  in  the  trial  of  civil  actions  at  law, 
comes  down  to  us  from  the  common  law  with  the  trial  by  jury 
itself,  and  is  an  essential  element  of  such  trial.  At  one  period 
in  the  history  of  such  trial,  *'the  whole  record  and  process  of 
the  pleadings  was  read"  to  the  jury  **in  English  by  the  court, 
and  the  matters  in  issue  clearly  explained  to  their  capaci- 
ties;" *'*  but,  by  the  more  modem  practice,  the  issues  are  stated 
orally  to  the  court  and  jury,  by  the  respective  counsel  of  the 
parties,  and  such  statements  of  counsel,  when  deliberately  made, 
are  regarded  as  so  essential  an  element  in  the  trial,  that,  if  they 
disclose  the  absence  of  a  cause  of  action  or  ground  of  defense, 
the  court  will,  without  hearing  any  testimony,  immediately  di- 
rect a  verdict.^* 

§  1068.  State  rules  of  evidence  control  in  federal  courts. — 
In  the  trial  of  all  civil  actions  at  conunon  law,  in  the  circuit 
•and  district  courts  of  the  United  States,  those  courts  are  re- 
quired, by  the  thirty-fourth  section  of  the  original  judiciary 
act,'*  to  observe  and  enforce,  as  rules  of  decisions,  the  rules  of 
evidence  prescribed  by  the  laws  of  the  several  states  in  which 
such  courts  are,  respectively,  held,  except  where  the  constitu- 
tion, treaties  or  statutes  of  the  United  States  shall  otherwise 
require  or  provide;'^  and  the  **laws  of  the  several  states"  em- 
brace, within  the  meaning  of  the  federal  statutes,  not  only  the 

28a  3  Bl.  Com.  366,  367.  92;  4  Fed.  Stat  Anno.  517;  U.  S. 

2oOscanyon   v.   Winchester   Re-  Comp.  Stat.  1901,  p.  581. 
peating  Arms  Co.,  103  U.  S.  261-         8i  Vance  v.  CampbeU,  1  Black, 

278   (26:539);   Butler  v.  National  427-431  (17:168);  Wright  v.  Bales, 

Home  for  Disabled  Volunteer  Sol-  2  Black,  535-538  (17:264);  McNiel 

diers,  145  U.  S.  64-75  (36:347).  v.    Holbrook,    12    Pet.    84-90    (9: 

»oU.  S.  Rev.  Stat.  sec.  721;  1  U.  1009);   Sims  v.  Hundley,  6  How. 

S.  Stat,  at  L.  eh.  20,  sec.  34,  p.  1-11    (12:319);   Ryan  v.  Bindley» 
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statutes  of  the  states,  but  the  decisions  of  the  highest  courts  of 
the  several  states  announcing  rules  of  evidence.'^ 

§  1069.  Competency  of  witnesses — State  law  controls. — ^In 
all  civil  actions  at  common  law  in  the  circuit  and  district  courts 
of  the  United  States  the  competency  of  witnesses  is  to  be  de- 
termined by  the  laws  of  the  state  in  which  the  courts,  respec- 
tively, are  held.  By  a  recent  act  of  congress,  section  eight  hun- 
dred and  fifty-eight  of  the  Revised  Statutes  of  the  United 
States  is  amended,  so  as  to  read  as  follows : 

*'Sec.  858.  The  competency  of  a  witness  to  testify  in  any  civil 
action,  suit,  or  proceeding  in  the  courts  of  the  United  States 
-shall  be  determined  by  the  laws  of  the  state  or  territory  in  which 
the  court  is  held."** 

§  1070.  Subpoenas  for  witnesses — One  hundred  mile  limit. — 
""Subpoenas  for  witnesses  who  are  required  to  attend  a  court  of 
the  United  States,  in  any  district,  may  run  into  any  other  dis- 
trict: Provided,  that  in  civil  causes  the  witnesses  living  out  of 
the  district  in  which  the  court  is  held  do  not  live  at  a  greater 
distance  than  one  hundred  miles  from  the  place  of  holding  the 
«ame."  **  In  such  cases,  the  distance  from  the  place  where  the 
witness  lives  to  the  place  where  the  court  is  held  is  to  be  deter- 
mined by  the  ordinary,  usual,  and  shortest  route  of  public 
travel,  and  not  by  a  mathematically  straight  line  drawn  be- 
tween the  two  points.** 

§  1071.  Witnesses  must  testify  orally  in  open  court— Ex- 
^^ptions — Controlled  exclusively  by  federal  statutes. — ^Inas- 
much as  federal  procedure  in  civil  actions  at  law,  in  the  circuit 
<5ourts  of  the  United  States>  is  in  some  respects  controlled  by  the 
laws  of  the  states  where  those  courts  are,  respectively,  held,  and 
in  other  respects  by  federal  law,  it  is  important,  in  a  discussion 


1  Wan.  66-68  (17:559);  Connecti- 
cut Mutual  Life  Ins.  Co.  v.  Union 
Trust  Co.,  112  U.  S.  250-261  (28: 
708);  Bucher  v.  Cheshire  R.  Co., 
125  U.  S.  555-585  (31:795); 
Nashua  Savings  Bank  v.  Anglo- 
American  Land,  Mortgage  lb  Ag- 
ency Co.,  189  U.  S.  221-232  (47: 
782). 

32  Bucher  v.  Cheshire  R.  Co.,  125 
XJ.  S.  556-585  (31:795);  N^hua 
Savings  Bank  v.  Anglo-American 


Land,  Mortgage  A  Agency  Co.,  189 
U.  8.  221-232  (47:782). 

88  34  U.  S.  Stat,  at  L.  618;  Fed. 
Stat.  Anno.  Supplmt.  1907,  p.  382. 

84  U.  8.  Rev.  Stat.  sec.  876;  7  Fed. 
Stat.  Anno.  1121;  U.  S.  Comp.  Stat. 
1901,  p.  667;  1  U.  8.  Stat,  at  L.  ch. 
22,  sec.  6,  p.  335. 

88  Jennings  v.  Menaugh,  118  Fed. 
R.  612;  Ex  parte  Beebees,  2  Wall. 
Jr.   127,  Fed.  Cas.  No.   1220. 
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of  trial  by  jury,  to  keep  in  mind  the  dear  distinction  between 
the  rules  of  evidence  and  the  mode  of  proof;  for,  while  in  such, 
trials  the  rules  of  evidence  prescribed  by  the  laws  of  the  state- 
are  to  be  observed  and  enforced,  except  where  the  constitution, 
treaties  or  statutes  shall  otherwise  require  or  provide,**  the 
**mode  of  proof"  is  controlled,  exclusively,  by  federal  statutes." 
By  the  fundamental  principles  and  rules  of  the  English  common 
law,  it  was  an  essential  element  of  trial  by  jury,  in  civil  actions, 
that  all  the  witnesses  should  appear  at  the  trial,  and,  after  being 
sworn  at  the  bar,  to  d^ose  to  the  truth  and  the  whole  truth,  de- 
•  liver  their  testimony  orally,  or  in  parol,  in  open  court,  publicly, 
and  in  the  presence  and  hearing  of  the  judge  and  jury,  and 
of  the  parties  and  their  attorneys  and  counsel,  and  all  the  by- 
standers; and  this  rule  applied,  not  only  to  witnesses  who  were 
called  to  testify  to  Hie  main  facts  in  the  case,  but  also  to  wit- 
nesses who  were  called  to  prove  the  execution  of  deeds,  wills 
and  other  writings.  And  each  party  had  the  right  to  except  to- 
the  competency  of  the  evidence  of  any  witness  or  any  part  of 
it,  which  exception  was  publicly  stated  in  open  court,  and  was 
by  the  judge  openly  and  publicly  allowed  or  disallowed ;  and  if,, 
in  his  ruling,  the  judge  made  a  mistake  as  to  the  law,  either  hy 
ignorance,  inadvertence,  or  design,  the  party  prejudiced  by  the-  ' 
error,  might,  by  his  counsel,  require  him  publicly  to  seal  a  hUl 
of  exceptions,  stating  the  point  wherein  he  was  supposed  to* 
err,  which  he  was  obliged  to  do,  and  if  he  refused  the  party 
might  have  a  compulsory  writ,  commanding  him  to  seal  it,  if  the 
fact  alleged  be  trxily  stated,  and  if  he  returned  that  the  fact  * 
was  untruly  stated,  when  the  case  was  otherwise,  an  action 
would  lie  against  him  by  the  aggrieved  party  for  making  a  false 
return;  and  the  error  stated  in  the  bill  of  exceptions  was  ex- 
aminable in  a  superior  court  upon  writ  of  error.'*  The  value 
of  this  common  law  rule  of  proof  was  fully  recognized  by  the 
founders  of  this  government,  many  of  whom  were  members  of 
the  first  congress  and  aided  in  framing  and  passing  the  original 
judiciary  act.'* 

«« Ante  sec.  10C8  and  authorities  Traction   Co.   r.   Hof,   174    U.    S. 

there  cited.  1-46    (43:873). 

8T  Ante  sec.  937  and  authorities         89  i  u.  S.  Stat,  at  L.  ch.  20,.  see. 

there  cited.  30,  pp.  73-79. 

88  3   Bl.   Ck)m.   360-374;    Capital 
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It  is  provided  by  the  legislation  of  congress,  which  is  abso- 
lutely controlling  upon  the  subject,*^  that  *'the  mode  of  proof 
in  the  trial  of  actions  at  common  law  shall  be  by  oral  testimony 
and  examination  of  witnesses  in  open  court/'  which  means  tho  ' 
production  of  the  witness  before  the  court  at  the  time  of  trial, 
and  his  oral  examination  then  and  there,  in  the  progress  of  the 
trial,  in  open  court,  publicly,  in  the  pl^esence  and  hearing  of 
the  judge  and  jury,  and  in  the  presence  of  the  parties  and  their 
counsel:  except  that,  First,  the  testimony  of  any  witness  may 
be  taken  in  any  civil  cause  depending  in  any  district  or  circuit 
court  of  the  United  States,  by  deposition,  de  bene  esse,  (1)  when 
the  witness  lives  at  a  greater  distance  from  the  place  of  trial 
than  one  hundred  miles,  or  (2)  is  bound  on  a  voyage  to  sea,, 
or  (3)  is  about  to  go  out  of  the  United  States,  or  (4)  is  about 
to  go  out  of  the  district  in  which  the  case  is  to  be  tried  and  to 
a  greater  distance  than  one  hundred  miles  from  the  place  of 
trial,  before  the  time  of  trial,  or  (5)  when  the  witness  is  ancient 
or  infirm ;  Second,  in  any  case  where  it  is  necessary,  in  order  to 
prevent  a  failure  or  delay  of  justice,  any  of  the  courts  of  the 
United  States  may  grant  a  dedimus  potestatem  to  take  deposi- 
tions according  to  common  usage;  and  Third,  any  circuit  court 
of  the  United  States,  upon  application  to  it,  as  a  court  of  equity, 
may,  according  to  the  usages  of  chancery,  direct  depositions  to- 
be  taken  in  perpetuam  rei  ntemoriam,  if  they  relate  to  any 
matter  that  may  be  cognizable  in  any  court  of  the  United  States, 
and  any  court  of  the  United  States  may,  in  its  discretion,  admit 
in  evidence,  in  any  case  before  it,  any  deposition  so  taken,  which 
would  be  so  admissible  in  a  court  of  the  state  wherein  such 
cause  is  pending,  according  to  the  laws  thereof.*^ 


40  Ex  parte  Flsk,  113  U.  S.  713- 
727  (28:1117);  Hanks  Dental  As- 
sociation V.  International  Tooth 
Crown  Company,  194  U.  S.  303-310 
(48:989);  United  States  v.  5  Box- 
es ft  Packages  of  Lace,  92  Fed.  R. 
601;  National  Cash-Register  y.  Le- 
land,  77  Fed.  R.  242,  37  C.  C.  A. 
372,  94  Fed.  R.  502;  Texas  ft  P.  R. 
Co.  V.  Wilder,  35  C.  C.  A.  105,  92 
Fed.  R.  963;  Shellabarger  v.  Oliv- 
er, 64  Fed.  R.  306;  Tabor  v.  In- 
dianapolis Journal  Newspaper  Ck)., 


66  Fed.  R.  423;  Seeley  r.  Kansas. 
City  Star  Co.,  71  Fed.  R.  556; 
Despaux  v.  Pennsylvania  R.  Co., 
81  Fed.  R.  897;  Zych  v.  American 
Car  ft  Foundry  Co.,  127  Fed.  R. 
728;  Mulcahey  v.  Low  Brie  ft  W. 
R.  Co.,  69  Fed.  R.  172. 

*i  U.  S.  Rev.  Stat.  sees.  861,  863,. 
866,  867;  3  Fed.  Stat.  Anno.  8-23; 
U.  S.  Comp.  Stat.  1901,  pp.  661- 
664;  Ex  parte  Fisk,  113  U.  9.  713- 
727  (28:1117);  Hanks  Dental  As- 
sociation  V.    International    Tooth* 
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§  1072.  Same — ^Depositions  de  bene  esse  cannot  be  read  if 
presence  of  witness  can  be  procured. — Depositions  taken  de 
bene  esse  under  the  federal  statute  cannot  be  read  upon  the 
trial,  unless  it  appears  to  the  satisfaction  of  the  court,  at  the 
time  of  the  trial,  that  (1)  witness  is  dead,  or  (2)  gone  out  of  the 
United  States,  or  (3)  gone  to  a  greater  distance  than  one  hun- 
dred miles  from  the  place  where  the  court  is  sitting,  or  (4)  that 
by  reason  of  age,  sickness,  bodily  infirmity,  or  imprisonment, 
he  is  unable  to  travel  and  appear  in  court.** 

§  1073.  Mode  of  taking  depositions  de  bene  esse — ^Either 
federal  or  state  statutes  may  be  followed. — ^Depositions  de 
bene  Ssse  may  be  taken  in  the  instances  particularly  specified 
in  the  federal  statute,*'  in  accordance  with  the  mode  prescribed 
in  the  Revised  Statutes  of  the  United  States,**  or  in  accordance 
with  the  mode  prescribed  by  the  laws  of  the  state  in  which  the 
circuit  court  is  held.*'^  But  a  state  statute  cannot  enlarge  the 
-exceptions  established  by  the  act  of  congress  to  the  rule  requir- 
ing the  testimony  and  examination  of  witnesses  in  open  court; 
the  act  of  congress,  allowing  depositions  to  be  taken  in  actions 
at  law  in  the  circuit  courts  of  the  United  States,  according  to 
the  state  practice,  simply  adopts  the  mode  or  manner  of  taking 
and  returning  prescribed  by  the  state  law,  and  does  not  enlarge, 
nor  permit  the  state  to  enlarge  the  exception  to  the  rule  requir- 
ing oral  testimony  in  open  court.** 

§  1074.  Motions  to  suppress  depositions — Should  be  oppor- 
tunely made. — Motions  for  the  suppression  of  depositions, 
based  upon  the  authority,  manner  and  form  of  taking  them, 
should  be  made  before  the  case  is  called  for  trial,  so  as  to  afford 
opportunity  to  the  party  to  retake  the  testimony  or  correct  the 
■defects  in  the  taking  of  the  deposition.     It  is  the  settled  rule  of 

Crown  CJo.,  194  U.  S.  303-310  (48:  **U.  S.  Rev.  Stat.  sees.  863-865; 

989).  3  Fed.  Stat.  Anno.  8,  15,  17;  U.  S. 

"U.  S.  Rev.  Stat.   sec.  865;    3  Comp.  Stat.  1901,  pp.  661-663. 

Fed.  Stat.  Anno.  17;  U.  S.  Comp.  «27  U.  S.  Stat  at  L.  ch.  14,  p. 

Stat.  1901,  p.  663;  Harris  v.  Wall,  7;    3  Fed.  Stat.  Anno.  22;   U.  S. 

7  How.  693  (12:875);  Whitford  v.  Comp.  Stat  p.  664. 

'€lark,  119  U.  S.  522-525  (30:500);  ^o  Hanks  Dental   Association  v. 

Petapsco  Ins.  Co.  v.  Southgate,  6  International    Tooth    Crown    Co., 

Pet  604-623    (8:243).  194  U.   S.   303-310    (48:989),  and 

43  U.  S.  Rev.   Stat  sec.  863;    3  authorities  cited;  ante  sec.  937. 
Fed.  Stat  Anno.  8;   U.  S.  Comp. 
Stat  1901,  p.  661. 
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the  federal  courts  that  the  failure  of  a  party  to  note  objections 
to  depositions,  of  the  kind  above  stated,  when  they  are  taken, 
or  to  present  them  by  a  motion  to  suppress,  or  by  some  other 
notice  before  the  trial  is  begun,  will  be  held  to  be  a  waiver  of 
the  objections.  The  reason  of  the  rule  is  that,  whilst  the  law 
requires  due  diligence  in  both  parties,  it  will  not  permit  one  of 
them  to  be  entrapped  by  the  acquiescence  of  the  opposite  party 
in  an  informality  which  he  springs  during  the  progress  of  the 
trial,  when  it  is  not  possible  to  retake  the  deposition.*^ 

§  1075.  Surgical  Examination  of  plaintiff  in  personal  injury 
suits  without  his  consent. — The  circuit  courts  of  the  United 
States  have  no  power  under  the  common  law,  nor  is  there  any 
federal  statute  vesting  them  with  the  power,  to  make  and  enforce 
an  order  requiring  the  plaintiff  in  an  action  at  law  brought  to 
recover  damages  for  injuries  to  the  person,  caused  by  the  wrong- 
f ul  act  of  defendant,  to  submit,  without  his  or  her  consent,  upon 
application  of  the  defendant,  to  a  sui^cal  examination  of  the 
person  as  to  the  extent  of  the  injuries  sued  for,  with  the  view 
of  calling  the  physician  or  surgeon  who  makes  the  examination 
as  a  witness,  to  testify  as  to  the  results  of  his  examination.** 
But,  in  obedience  to  the  rule,  established  by  the  thirty-fourth 
section  of  the  original  judiciary  act,  that  the  rules  of  evidence 
pr^cribed  by  the  laws  of  the  several  states  in  which  the  federal 
courts  are,  respectively,  held,  will  be  observed  and  enforced  by 
those  courts,  except  where  the  constitution,  treaties  or  statutes 
of  the  United  States  shall  otherwise  require  or  provide,"  a  cir- 


47  Howard  v.  StlUwell  &  Brice 
Mfg.  CJo..  139  U.  S.  199-210  (35: 
147);  Bibb  v.  Allen,  149  U.  S. 
481-505  (37:819);  Shutte  v.  Thorn- 
as,  15  Wall.  151  (21:123);  Bank 
v.  Sfiton.  1  Pet.  299  (7:152);  Wl- 
nans  v.  New  York  ft  E.  R.  Co., 
21  How.  88  (16:68);  York  Mfg. 
Co.  V.  Illinois  Cent.  R.  Co.,  3  Wall. 
107  (18:170);  Doane  v.  Glenn,  21 
Wall.  33  (22:476);  Buddicum  v. 
Kirk,  3  Cranch,  293  (2:444);  Rich 
V.  Xiambert,  12  How.  347  (13: 
1017). 

*8  Union  Paciflc  Ry.  Co.  v.  Bots- 
ford,  141  U.  S.  250-259  (35:734). 


49  Vance  y.  Campbell,  1  Black, 
427-431  (17:168);  Wright  v.  Bales, 
2  Black,  535-538  (17:264);  McNeil 
T.  Holbrook,  12  Pet.  84-90  (9: 
1009);  Ryan  v.  Bindley,  1  WalL 
66-68  (17:559);  Sims  v.  Hundly, 
6  How.  1-11  (12:319);  Connecti- 
cut Mutual  Life  Ins.  O).  y.  Union 
Trust  Co.,  112  U.  S.  250-261  (28: 
708);  Bucher  v.  Cheshire  R.  Co., 
125  U.  S.  555-585  (31:795);  Nash- 
ua Savings  Bank  v.  Anglo-Ameri- 
can Land,  Mortgage  ft  Agency  Oo., 
189  U.  S.  221-232  (47:782). 
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•cuit  court  of  the  United  States  will  observe  and  enforce  a'  stat- 
ute of  the  state  in  which  the  court  is  sitting,  which  authorizes 
such  surgical  examination  of  the  person  in  such  actions.*^^ 

§  1076.  Same — Surgical  examination  does  not  contravene 
rule  requiring  oral  testimony  in  open  court. — ^A  state  statute 
authorizing  an  order  of  court  directing  an  involuntary  surgical 
examination  of  the  plaintiff  in  a  personal  injury  suit,  as  to  the 
extent  of  his  injuries,  for  the  purpose  of  calling  the  surgeon  or 
physician  to  testify  as  to  the  results  of  the  examination  made 
by  him,  does  not  contravene  the  federal  statute  providing  for 
the  oral  examination  of  witnesses  in  open  court.  On  the  con- 
trary, whatever  information  may  be  obtained  by  the  surgeon 
who  examines  the  plaintiff  under  the  state  statute  can  be  availed 
of  only  by  the  defendant's  producing  the  witness  and  examining 
him  in  open  court,  or  by  deposition,  if  he  come  within  some 
one  of  the  exceptions  mentioned  in  the  federal  statutes.^^ 

§  1077.  Cross-examination  of  witnesses  confined  to  matters 
of  direct  examination — ^Exceptions  to  the  rule. — ^In  the  trial  of 
actions  at  law,  the  established  rule  of  practice  in  the  federal 
courts  is,  that  a  party  has  no  right,  without  leave  of  the  court, 
to  cross-examine  a  witness  as  to  any  facts  and  circumstances  not 
connected  with  matters  stated  in  the  direct  examination,  subject 
to  two  necessary  exceptions,  namely:  (1)  on  cross-examination 
the  witness  may  be  asked  questions  to  show  biaa  or  prejudice, 
or  (2)  to  lay  the  foundation  to  admit  evidence  of  prior  contra- 
dictory statements.  Subject  to  these  exceptions,  the  general 
rule  has  long  been  established  in  the  federal  courts,  that  the 
cross-examination  must  be  limited  to  the  matters  stated  in  the 
direct  examination,  and  if  the  adverse  party  wishes  to  examine 
the  witness  as  to  other  matters  he  must  do  so  by  making  him  his 
own  witness  and  calling  him  to  testify  as  such  in  the  subse- 
quent progress  of  the  trial  of  the  cause.*^ 

When  the  cross-examination  is  directed  to  matters  not  in- 
quired about  in  the  principal  examination,  its  course  and  extent 
are  very  largely  subject  to  the  control  of  the  court  in  the  exer- 

50  Camden  ft  S.  Ry.  Co.  v.  Stet-  621-629  (25:607);  Houghton  v. 
son,  177  U.  S.  172-177  (44:721).  Jones,  1  Wall.  702-706   (17:503); 

51  Camden  &  Suburban  Ry.  Co.  Railroad  Company  v.  Stimpson,  14 
V.  Stetson,  177  U.  S.  172-177  (44:  Pet.  448-463  (10:535);  Sage  v 
721).  TouBzky,  Fed.  Cas.  No.  12,214. 

M  Wills   V.   Russell,    100   U.    S. 
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•cise  of  a  sound  discretion,  and  the  exercise  of  that  discretion  is 
not  reviewable  on  a  writ  of  error.'* 

§  1078.  Documentary  evidence — ^Legislation  of  congress. — 
Although  witnesses  in  civil  actions  at  common  law  were  required 
to  give  their  testimony  orally,  in  open  court,  upon  the  trial,  and 
were  not  permitted  to  testify  by  deposition,  it  is  also  true  that 
•documentary  evidence  has,  under  certain  restrictions,  always 
been  received  in  evidence,  under  the  rules  of  the  common  law, 
in  the  trial  of  such  actions.  In  this  class  of  evidence  were  rec- 
ords, ancient  deeds  and  wills  which  proved  themselves;  modem 
deeds,  wills  and  other  writings,  which  were  required  to  be  at- 
tested and  verified  by  the  parol  evidence  of  witnesses,  and  books 
of  account,  or  stop  books,  which  had  to  be  supported  by  the 
oath  of  the  person  who  made  the  entries,  or  if  he  was  dead  his 
handwriting  proved,  before  they  could  be  read  in  evidence.** 
The  admissibility  of  this  kind  of  evidence  in  trials  of  civil  ac- 
tions at  common  law,  was  recognized  in  the  original  judiciary 
act,*^'  and  congress  has,  from  time  to  time,  passed  many  acts  in 
amendment  of  the  common  law  rules  upon  the  subject.** 

§  1079.  Statutory  power  of  federal  courts  to  compel  pro- 
duction of  books  and  writings  in  evidence  in  trials  at  law.— - 
The  English  common  law  judges  possessed  no  power  to  compel 
the  parties  in  actions  at  law  to  produce  in  evidence,  upon  the 
trial,  books,  writings,  and  papers,  in  their  possession  or  power; 
but  if  a  party  to  any  such  action  desired  to  obtain  such  evidence, 
or,  indeed,  any  evidence,  from  his  adversary,  he  was  compelled 
to  file  a  bill  of  discovery  against  him  in  chancery,  which  caused 
inconvenience  and  delay,  and  greatly  encumbered  the  adminis- 
tration of  justice  in  the  courts  of  common  law,  and  had  become 
a  cause  of  animadversion  upon  common  law  procedure  in  Eng- 
land before  the  American  Revolution.*^ 

In  order  to  remedy  this  defect  in  common  law  procedure, 
obviate  the  necessity  for  a  resort  to  chancery  in  such  cases 
and  to  cure  the  resultant  evil,"  it  was  provided  by  the  fifteenth 

BsRea  V.  Missouri,  17  Wall.  632-  908;  3  Fed.  Stat.  Anno.  2,  3,  26- 

545    (21:707);    Davis   v.   CJoblens.  40;    U.   S.   Comp.   Stat.   1901)  pp. 

174  U.  S.  719-727   (43:1147).  583,669-679. 

54  3  Bl.  Com.  367-369.  »'  3  Bl.  Com.  382. 

55  1  u.  S.  Stat,  at  L.  oh.  20,  sec,  «»  Ryder  v.  Bateman,  93  Fed.  R. 
15,   p.  82.  31;  Crandall  v.  Piano  Mfg.  Co.,  24 

MU.  S.  Rev.  Stat.  sees.  724,  882-      Fed.  R.  738;  Owyhee  Land  Co.  v. 
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section  of  the  original  judiciary  act,  that:  "In  the  trial  of 
actions  at  law,  the  courts  of  the  United  States  may,  on  motion 
and  due  notice  thereof,  require  the  parties  to  produce  books 
or  writings  in  their  possession  or  power,  which  contain  evidence 
pertinent  to  the  issue,  in  cases  and  under  circumstances  when 
they  might  be  compelled  to  produce  the  same  by  the  ordinary 
rules  of  proceeding  in  chancery.  If  a  plaintiff  fails  to  comply 
with  such  order,  the  court  may,  on  motion,  give  the  like  judg- 
ment for  the  defendant  as  in  cases  of  nonsuit ;  and  if  a  defend- 
ant fails  to  comply  with  such  order,  the  court  may,  on  motion^ 
give  judgment  against  him  by  default."  *• 

§  1080.  Same — ^The  requisite  procedure  to  obtain  the  order 
for  production. — ^The  requisite  and  appropriate  procedure 
to  obtain  an  order  for  the  production  of  books  or  writings, 
to  be  used  in  evidence  in  the  trial  of  an  action  at  law,  under  the 
fifteenth  section  of  the  judiciary  act,  is  for  the  party  applying 
to  file  a  written  motion  in  the  cause,  alleging  that  there  is 
in  existence,  and  in  the  possession  or  power  of  the  adverse 
party,  books  or  writings  which  contain  evidence  pertinent  to 
the  issue  or  issues  in  the  action,  and  pray  for  a  rule  or  order 
upon  him,  requiring  their  production.  Notice  of  the  motion 
must  be  given  to  the  party  required  to  produce  the  books  or 
writings,  by  service  upon  him  or  his  attorney,  a  sufiBcient 
length  of  time  for  him  to  appear  and  show  cause,  if  any  he 
has,  why  the  rule  or  order  should  not  be  made,  when  he  may, 
in  opposition  to  the  motion,  show  by  affidavit  or  otherwise  that 
he  has  no  such  books  or  writings  in  his  possession  or  power, 
or  any  other  reason  he  may  have  why  the  rule  or  order  should 
not  be  made.  The  matter  should  then  be  submitted  to  the 
court,  and  the  court  will  hear  proof,  and  grant  or  refuse 
the  rule,  according  to  the  proof  and  the  nature  of  the  case. 
The  proof  should  satisfy  the  court  that  the  allegations  of  the 
petition  made  to  obtain  the  rule  are  true,  before  production  will 
be  ordered."® 

TaulpbauB,  109  Fed.  R.  547;  Greg-  R.  811;  Geyger  r.  Geyger,  2  DaU. 

cry  V.  R.  Co.,  10  Fed.  R.  529.  332  (1:403);  BueU  v.  CJonnectlcut 

"U.  S.  Rev.  Stat.  sec.  724;  1  U.  Mut.  Life  Ins.  Co.,  Fed,  Cas.  No. 

S.  Stat,  at  L.  eh.  20,  sec.  15,  p.  82;  2,103;  Victor  G.  Bloede  Co.  v.  Ban- 

3   Fed.    Stat.   Anno.   2,   3;    U.   S.  croft  Co.,  98  Fed.  R.  175;  Jacques 

Comp.  Stat.  1901,  p.  583.  v.  Collins,  4  Blatchf.  23,  Fed.  Cas. 

•oLowenstein  v.  Carey,  12  Fed.  No.  7,167. 
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§  1081.  Same — Shall  the  production  be  at  or  before  trial? — 

There  is  some  conflict  of  authority  on  this  question.  Some 
of  the  cases  hold  that  the  production  must  be  at  the  trial,  and 
at  no  other  time.*^  Other  cases  hold  that,  after  issue  joined,, 
the  court  may  order  the  production  before  trial,  in  order  to* 
give  the  moving  party  an  opportunity  for  inspection,  as  a- 
necessary  part  of  his  preparation  for  trial.'*  Inspection  in 
chancery  was  allowed  before  trial,  upon  the  theory  that  the 
defendant,  by  referring  to  the  books  and  writings  in  his 
answer,  made  them  a  part  of  it,  and  that  they  were  deemed 
and  taken  to  be  a  part  of  the  record,  and  appeared  to  be 
material  evidence  for  the  plaintiff.'^ 

§  1082.  Same — ^Limitations  upon  the  power  to  compel  pro- 
duction.— ^The  power,  vested  by  the  fifteenth  section  of  the 
judiciary  act,  in  the  federal  courts,  to  comi)el  the  production 
of  papers,  is  not  an  unlimited  power ;  by  the  very  words  of  the 
statute, -the  parties  can  be  required  to  produce  them  only  *'in 
cases  and  under  circumstances  where  they  might  be  compelled 
to  produce  the  same  by  the  ordinary  rules  of  proceeding  in 
chancety."  The  power  of  chancery  to  compel  discovery  and 
production,  as  that  power  existed  when  the  statute  was  en- 
acted, was  taken  as  the  measure  of  the  extent  of  the  power 
thereby  vested  in  the  courts  of  the  United  States  to  require 
production  in  the  trials  of  actions  at  law.**  **It  is  elementary 
knowledge,"  that  a  defendant  to  a  bill  in  chancery  is  not  com- 
pellable to  give  any  discovery  which  may  subject  him  to  a 
criminal  accusation  or  prosecution,  or  to  any  punishment,  or 
which  may  tend  to  convict  him  of  any  crime,  or  which  may 
subject  him  to  a  penalty  or  forfeiture  or  to  any  loss  in  the 


•1  United  States  v.  National 
Lead  Co.,  75  Fed.  R.  94;  Hjlton 
v.  Brown,  1  Wash.  298,  Fed.  Gas. 
No.  6.981;  Triplett  v.  Washington 
Bank,  3  Cranch  (C.  C.)  646,  Fed. 
Cas.  No.  14,178;  Jasigi  v.  Brown, 
1  Curt.  401,  Fe4.  Cas.  No.  6,993. 

•2  Gray  y.  Schneider,  119  Fed. 
474;  Victor  O.  Bloede  Co.  v.  Ban- 
croft Co.,  98  Fed.  R.  175;  Heuszy 
y.  Langdon-Heussy  Coal  Min.  Co., 
80  Fed.  R.  178;  Gregory  v.  R. 
Co.,   10   Fed.  R.   529;    Lucker  v. 

48 


Phoenix  Assnr.  Co.,  67  Fed.  18; 
Exchange  National  Bank  v.  Wash- 
ita Cattle  Co.,  61  Fed.  R.  190; 
Brewster  v.  Tuthill  Springs  Co.,. 
34  Fed.  R.  769;  Paine  v.  Warren, 
33  Fed.  R.  357;  Cbit  v.  North 
Carolina  Gold  Amalgamating  Co.^ 
9  Fed.  R.  577. 

«s  Watson  r.  Renwick,  4  Johns, 
ch.  881;  1  Bates,  Fed.  Bq.  sec.  118. 

«4  Boyd  V.  United  States,  116  XT. 
S.  616-641  (29:746);  U.  S.  Rev. 
Stat.   sec.   724. 
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nature  of  a  penalty  or  forfeiture;  nor  is  he  compellable  to 
make  discovery  of  any  thing  immaterial  to  the  issue;  nor  to 
produce  his  own  title  papers,  unless  they  are  also  evidence  for 
his  adversary;  nor  is  he  compellable  to  discover  privileged 
communications  between  attorney  and  client."  In  addition  to 
the  restriction  upon  the  power  contained  in  the  statute  itself, 
parties  are  protected  by  those  constitutional  guaranties  which 
secure  the  people  against  unreasonable  searches  and  seizures, 
and  against  a  person's  being  compelled  to  be  a  witness  against 
himself  in  a  criminal  case.^* 

I  1083.  Same — Same — ^Immunity  statutes. — ^A  statute  which 
seeks  to  deprive  parties  and  witnesses  of  their  constitutional 
right  to  ref uae  to  make  disclosures  and  discovery  or  give 
testimony  which  will  tend  to  criminate  them  or  subject  them 
to  fines,  penalties,  or  forfeitures,  by  an  offer  of  immunity,  must, 
in  order  to  be  sufficient  and  valid,  afford  absolute  immunity 
against  future  prosecution  for  the  offense  to  which  the  dis- 
closures, discovery,  or  testimony  relates;  and  it  has  been  held 
by  the  federal  supreme  court  that  the  immunity  offered  by 
section  eight  hundred  and  sixty  of  the  United  States  Revised 
Statutes  is  insufficient  and  does  not  take  away  the  protection 
of  the  constitutional  guaranty.'^ 

§  1084.  Subpoena  duces  tecum— -Power  of  federal  courts  to 
issue. — The  co^rts  of  common  law  of  England  were  vested 
with  the  power  to  compel,  '*by  rule  of  court,  or  by  adding  a 
clause  of  requisition  to  the  writ  of  subpoena,  which  is  then 
called  a  subpoena  duces  tecum,^'  the  production  in  evidence,  in 
trials  of  action  at  common  law,  books,  writings  and  papers, 
which  were  in  the  possession  or  power  of  third  persons,  not 
parties  to  the  action;®*  and  it  cannot  be  doubted  that  such 
power  is  vested  in  the  district  and  circuit  courts  of  the  United 
States,  in  the  trial  of  like  actions.  It  is  provided  by  the  four- 
teenth section  of  the  original  judiciary  act,  that  the  circuit  and 
district  courts  of  the  United  States  shall  ''have  power  to  issue 

66  1  Bates,  Fed.  Bq.  Proc.  sees.  ed  States,  150  U.  S.  47&-483   (37: 

118,  119  and  320,  where  the  doc-  1150);    Counselman  v.  Hitchcock, 

trine  is  stated  at  length,  and  the  142  U.  S.  547-586   (35:1110). 

authorities,  American  and  English  «?  Counselman  v.  Hitchcock,  142 

are  collected.  U.  S  547-586  (35:1110). 

eeBoyd  v.  United  States,  116  U.  «8  3  Bl.  Com.   382. 
S.  616-641  (29:746);  liees  v.  Unit- 
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all  writs  not  specially  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  usages  and  principles  of  law."  A  subpoena 
duces  tecum  is  a  writ;  it  is  frequently  necessary  for  th^  exercise 
of  the  court's  jurisdiction;  and  it  is  ** agreeable  to  the  usages 
and  principles  of  law,"  it  being  one  of  the  ordinary  and  well  es- 
tablished writs  of  the  common  law,  at  the  time  the  judiciary  act 
became  a  law.  **It  would  be  utterly  impossible  to,  carry  on  the 
administration  of  justice,"  without  this  writ  of  subpoena  duces 
tecum,**  and  pfirties  to  actions  at  law  in  the  courts  of  the  United 
States  are  entitled  to  its  benefits,  and  those  courts  are  vested 
with  the  power  to  issue  it.'® 

§  1085.  Same — Same — To  obtain  original  papers  in  the  gen- 
eral land  ofBice. — ^It  is  provided  by  a  recent  federal  statute, 
^*that  whenever  the  register  of  any  United  States  land  office 
shall  be  served  with  any  subpoena  duces  tecum  or  other  valid 
legal  process  requiring  him  to  produce,  in  any  United  States 
court,  or  in  any  court  of  record  of  any  state,  the  original 
application  for  entry  of  public  land,  or  the  final  proof  of  resi- 
dence and  cultivation,  or  any  other  original  papers  on  file  in 
the  general  land  office  of  the  United  Statest,  on  which  a  patent 
for  land  has  been  issued,  or  which  furnishes  the  basis  for  such 
patent,  it  shall  be  the  duty  of  such  register  to  at  once  notify 
the  commissioner  of  the  general  land  office  of  the  service  of 
such  process,  specifying  the  particular  papers  he  is  required 
to  produce,  and,  upon  receipt  of  such  notice  from  any  register 
of  a  United  States  land  office,  the  commissioner  of  the  general 
land  office  shall  at  once  transmit  to  such  register  the  original 
papers  specified  in  such  notice,  and  which  such  register  is 
required  to  produce,  and  to  attach  to  such  papers  a  certificate, 
under  seal  of  his  office,  properly  authenticating  them  as  the 
original  papers  upon  which  patent  was  issued ;  and  such  papers 
so  authenticated  shall  be  received  in  evidence  in  all  courts  of 
the  United  States  and  in  the  several  courts  of  the  states  of  the 
union :  Provided,  that  the  secretary  of  the  interior  shall  make 


«»  Summers  r.  Mosley,  2  Cr.  ft  to  Hale  v.  Henkel,  201  U.  S.  43- 

M.   477;    Amey  v.   Long,   9    East,  89   (50:652);  U.  S.  Rev.  Stat.  sec. 

473;  Bull  v.  Loveland,  10  Pick.  9;  716;  1  U.  S.  Stat,  at  L.  eh.  20,  sec. 

U.   S.  Express  Co.  v.  Henderson,  14,  p.  81;  4  Fed.  Stat.  Anno.  498- 

69  Iowa,  40.  499;  U.  S.  Ck)mp.  Stat.  1901,  p.  580. 
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rules  and  regulations  to  secure  the  return  of  such  documents 
to  the  general  land  office,  after  use  in  evidence,  without  cost 
to  the  United  States.'*'* 

§  1086.  Introduction  of  evidence — Order  of  proof.— The 
mode  of  conducting  jury  trials,  in  actions  at  law,  in  the  circuit 
courts  of  the  United  States,  and  the  order  of  introducing 
evidence,  and  the  time  when  it  is  to  be  introduced,  are,  prop- 
erly, matters  belonging  to  the  practice  of  the  court  in  which 
the  case  is  tried,  and  in  regard  to  which  the  trial  court  i& 
vested  with  a  lai:ge  discretion,  which,  in  the  absence  of  gross 
abuse,  will  not  be  revised  upon  writ  of  error.  If  every  party 
had  a  right  to  introduce  evidence  at  any  time,  at  his  election,, 
without  reference  to  the  stage  of  the  trial  in  which  it  was 
offered,  the  parties  themselves  would  frequently  be  surprised 
by  evidence  destructive  of  their  rights,  which  they  could  not 
have  foreseen,  or  guarded  against,  the  purposes  of  justice  ob* 
structed,  and  the  court  embarrassed  in  the  conduct  of  the  trial. 
The  order  of  inquiry  into  the  facts  is  matter  of  discretion  in 
the  court,  and  not  of  absolute  right  in  the  parties.''^ 

§  1087.  Objections  to  the  admission  of  evidence — ^Hust  be 
specific. — ^The  purposes  of  objecting  to  the  admission  of  evi- 
dence are  (1)  to  secure  the  ruling  of  the  trial  court  excluding^ 
the  evidence  from  the  consideration  of  the  jury;  and  (2),  if 
the  objection  be  overruled,  to  secure  a  revision  of  the  ruling  by 
the  appellate  court  upon  writ  of  error.  If  the  objection  i>e 
sustained,  the  other  party  may,  likewise,  have  the  ruling  re- 
vised; but,  to  entitle  either  party  to  such  revision,  he  must 
reserve  an  exception  to  the  ruling  of  the  trial  court  at  the 
time  it  is  made,  and  make  it  a  part  of  the  record  by  bill  of 
exceptions.  A  general  objection  to  the  admission  of  evidence 
in  trials  at  law  is,  as  a  general  rule,  insufficient.  Such  objec- 
tions should  be  specifically  stated.  Objections  to  the  admission 
of  evidence  must  be  of  such  a  specific  character  as  to  indicate 
to  the  court  and  the  adverse  party  distinctly  the  exact  grounds 

f^  33  U.  S.  Stat,  at  L.  ch.  1398,  p.  607) ;  Conrad  v.  Atlantic  Ins.  Ck).,. 

186;  10  Fed.  Stat  Anno.  355.  1  Pet.   386-453    (7:189);    Goldsbr 

Ta  Philadelphia  ft  Trenton  R.  Co.  '    v.  United  States,  160  U.  S.  70-77 

y.  Stimpaon,  14  Pet.  448-463  (10:  (40:343);     Johnson    v.    Jones.    1 

536);   V^ood  v.  United  States,  16  Black,  209-227  (17:117);  Faust  v. 

Pet    842-366    (10:987);    V^llls  v.  United  States,  163  U.  S.  452-45& 

Russell,    100   U.    S.   621-629    (25:  (41:-224). 
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upon  which  the  objecting  party  relies,  so  that  the  court,  may  be 
enabled  to  rule  advisedly  upon  them,  and  so  as  to  give  the  other 
side  full  opportunity  to  obviate  them  at  the  time,  if  under  any 
circumstances  that  can  be  done.  The  rule  is  universal,  that 
where  an  objection  is  so  general  as  not  to  indicate  the  specific 
grounds  upon  which  it  is  made,  it  is  unavailing  upon  writ  of 
error,  unless  it  be  of  such  a  character  that  it  could  not  have 
been  obviated  upon  the  trial.  If  the  objection  be  general,  and 
the  evidence  be  admissible  for  any  purpose,  it  will  be  overruled. 
It  is  the  duty  of  a  party  objecting  to  evidence  to  point  out 
clearly  the  part  objected  to,  so  that  the  attention  of  the  court 
may  be  drawn  to  it ;  and  if  the  objection  covers  any  admissible 
evidence,  it  is  rightly  overruled. 

It  is  a  rule  of  law,  enforced  in  the  federal  courts  with  great 
rigor,  that  where  a  party  objects  to  the  admission  of  evidence, 
and  he  excepts  to  the  ruling  of  the  trial  court  in  admitting  it, 
with  the  view  of  having  that  ruling  revised  upon  writ  of  error, 
he  is  bound  to  state  his  objections  specifically,  and  in  the  appel- 
late court  he  will  be  confined  to  the  objections  so  taken  and 
stated  in  the  trial  court.  If  he  assigns  no  ground  of  objection, 
the  mere  objection  and  exception  cannot  avail  him.  In  examin- 
ing the  admissibility  of  evidence,  the  party  ought  to  be  con- 
fined, in  both  the  trial  court  and  in  the  appellate  court,  to  the 
specific  objection  taken  to  it.^'  , 

§  1088.  Same — Objections  not  specified  are  waived.^— It  is  a 
well  settled  rule,  that  when,  in  the  trial  of  an  action  at  law,  a 
party  objects  to  the  admission  of  evidence,  and  specifies  his 
objection,  the  trial  judge  has  the  right  to  assume  that  all  others 
are  waived,  and  proceed  with  the  trial  of  the  case  accordingly; 
and  upon  writ  of  error  it  will  be  considered  that  all  other  ob- 
jections were  waived  by  the  party,  or  that  there  ^as  no  ground 
upon  which  others  could  stand.^*    Frivolous  objections  should 


78Koonan  v.  Caledonia  Qold 
Mining  Co.,  122  U.  S.  393  (30: 
1061) ;  Burton  v.  Driggs,  20  WaU. 
125-137  (22:299);  Hinde  v.  LAng- 
worth,  11  Wheat  199^215  (6:464) ; 
United  States  v.  McMaster,  4 
Wall.  680-684  (18:311);  Moore  v. 
Bank,  13  Pet.  302-311  (10:172); 
Camden  y.  Doremus,  3  How.  515- 
534   (11:705);   Toplitz  v.  Hedden, 


146  U.  S.  252-258  (36:961);  Bvan- 
Bton  v.  Gunn,  99  U.  S.  660-668 
(25:306);  Hamilton  v.  South  Nev. 
G.  ft  M.  Co.,  33  Fed.  R.  568;  Wood 
V.  Wetmer.  104  U.  S.  786-797  (26: 
779). 

T^Evanston  t.  Gunn,  99  U.  S. 
660-668  (25:306);  Belk  v.  Meagh- 
er, 104  U.  S-  279-291  (26:735); 
Gould  V.  Day,  94  U.  S.  405--414  (24: 
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never  be  made,  but  it  is  of  the  utmost  importance  that  all  valid 
objections  should  be  specifically  taken  at  the  time  the  evidence 
is  offered,  or  as  soon  as  the  objections  appear,  and  those  not  so 
taken  will  be  deemed  by  both  the  trial  court  and  the  appellate 
court  to  be  waived. 

§  1089.  Same— When  the  objection  should  be  made.— It  is  a 
general  rule  that  if  no  objection  be  made  to  the  admission  of 
evidence  when  it  is  introduced,  objections  to  it  are  considered 
as  waived ;  but  to  this  rule  there  may  be  some  exceptions.  If  the 
objectionable  character  of  the  evidence  does  not  appear  when 
it  is  introduced,  then  the  objection  should  be  made  as  soon  as 
it  becomes  apparent  that  there  is  foundation  for  it.  Much  is 
left  to  the  discretion  of  the  court  in  conducting  the  trial.  A 
party  is  not  confined  to  any  particular  order  in  the  introduc- 
tion of  his  evidence,  but  may  elect  as  to  the  order  in  which  he 
will  introduce  it,  unless  a  foundation  must  be  first  laid  for  its 
introduction.  It  is  not  necessary  that  evidence  when  offered 
to  the  jury  should,  per  se,  be  competent,  if,  in  fact,  it  be  capable 
of  being  made  competent,  and  is  so  made  by  other  evidence, 
before  the  case  is  closed;  but  if  it  be  apparently  foreign  to  the 
issue,  or  inadmissible  for  any  cause,  its  relevancy  and  connec- 
tion should  be  shown,  either  by  explanation  to  the  court  or  by 
the  introduction  of  other  evidence  showing  its  relevency,  and  if 
that  be  not  done  the  objection  to  it  should  be  taken  at  once.'* 
At  all  events,  the  objection  to  the  evidence,  and  the  exception 
to  the  ruling  of  the  court  upon  it,  must  be  taken  upon  the  trial 
— that  is,  after  the  jury  has  been  empanelled,  and  while  they 
are  still  at  the  bar,  and  before  they  have  retired  to  consider 
the  case."* 


232);  Ry.  Co.  v.  Hackett,  58  Ark. 
389,  41  Am.  Rep.  108,  24  S.  W.  R. 
883;  Railroad  Co.  v.  Morgan,  69 
111.  492. 

75  Baugham  v.  Graham,  1  How. 
(Miss.)  220;  Lake  v.  Munford,  4 
Smed.  ft  M.  (Miss.)  312;  Dyson's 
Case,  4  C.  (Miss.)  362;  Hanna  v. 
Renfro,  3  George  (Miss.)  125;  Dy- 
son v.  Baker,  54  Miss.  24;  Myrlcks 
V.  Wells^  52  Miss.  149;  Dovany  v. 
Koon,  45  Miss.  71. 

76  Campbell  v.  Boyrean,  21  How. 


223  (16:96);  Pittsburg.  C.  ft  St 
L.  R.  Co.  V.  Heck.  102  U.  a  120 
(26:58);  Belk  y.  Meagher,  104  U. 
S.  279-291  (26:735);  United  States 
V.  Breitling,  20  How.  252  (15: 
900) ;  Walton  v.  United  States,  9 
Wheat.  651-658  (6:182);  Dredge 
v.  Forsyth,  2  Black,  563-571  (17: 
253) ;  United  States  v.  Carey.  110 
U.  S.  51-52  (28:67);  Patrick  v. 
Graham.  132  U.  S.  627-632  (33: 
460). 
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§  1090.  Demurrer  to  the  evidence— -When  a  party  demurs 
to  the  evidence,  he  seeks  thereby  to  withdraw  the  consideration 
of  the  facts  from  the  jury,  and  is,  therefore,  bound  to  admit  upon 
the  record  not  only  the  truth  of  the  evidence  as  given,  but  every 
fact  which  the  evidence  may  legally  conduce  to  prove  in  favor 
of  the  other  party ;  and  if,  upon  any  view  of  the  facts,  the  jury 
might  have  given  a  verdict  against  the  party  demurring,  the 
court  is  also  at  liberty  to  give  judgment  against  him.  The 
testimony  is  to  be  taken  most  strongly  against  the  party 
demurring,  and  such  conclusions  as  a  jury  might  justifiably 
draw  the  court  ought  to  draw.^^  By  a  demurrer  to  the  evi- 
dence, the  court  in  which  the  cause  is  tried  is  substituted 
in  the  place  of  the  jury,  and  the  only  question  is,  whether 
the  evidence  is  sufficient  to  maintain  the  issue,  and  the 
judgment  of  the  court  upon  such  evidence  will  stand  in  the 
place  of  the  verdict  of  the  jury ;  and  after  that  the  defendant 
may  take  advantage  of  all  defects  in  the  declaration,  not  cured 
by  the  finding  of^the  court,  by  motion  in  arrest  of  judgment,  or 
by  writ  of  error.^®  Without  a  joinder  in  demurrer,  there  can 
be  no  judgment  upon  a  demurrer  to  evidence;  and  no  such 
joinder  ought  to  be  permitted  by  the  court  while  there  is  any. 
matter  of  fact  in  controversy  between  the  parties.  It  is  no  part 
of  the  object  of  such  proceedings  to  bring  before  the  court  an 
investigation  of  the  facts  in  dispute,  nor  to  weigh  the  force  of 
the  testimony  or  the  presumptions  arising  from  the  evidence; 
but  the  true  and  proper  object  of  such  a  demurrer  is  to  refer 
to  the  court  the  matters  of  law  arising  upon  the  facts,  and  it 
supposes  the  facts  to  be  already  admitted  and  ascertained,  and 
that  nothing  remains  but  for  the  court  to  apply  the  law  to 
those  facts.  No  party  can  insist  upon  the  other  party's  join- 
ing in  the  demurrer,  without  first  distinctly  admitting,  upon 
the  record,  every  fact,  and  every  conclusion,  which  the  evi- 
dence given  for  his  adversary  conduces  to  prove;  and  if  there 
should  be  such  a  joinder  without  such  admission,  leaving  the 
facts  unsettled  and  indeterminate,  it  is  a  sufficient  reason  for 
refusing  judgment  upon  the  demurrer,  and  the  judgment,  if 

77  Thornton  v.  Bank,  3  Pet.  ^G-  Alexandria,  11  Wheat.  320-324  (6: 

42    (7:592);    Pawling    v.    United  484);   Young  v.  Black,  7  Cranch, 

States,  4  Cranch,  219-224  (2:601);  565-570  (3:440). 

Chlnoweth  v.  Lessees  of  Haskell,  -sBalnk  v.  Smith,  11  Wheat.  171- 

3   Pet    92-98    (7:614);    Fowle   v.  183  (6:443). 
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any  should  be  rendered,  is  liable  to  be  reversed  upon  writ  of 
error.  The  demurrer  should  admit  and  state  the  facts,  and  not 
merely  the  testimony  which  may  conduce  to  prove  them ;  it  is 
to  admit  whatever  the  jury  may  reasonably  infer  from  the 
evidence,  and  not  merely  the  circumstances  which  form  the 
ground  and  basis  of  conclusion^*  A  demurrer  to  evidence  is 
allowed  or  denied  in  the  exercise  of  a  soupd  descretion  by  the 
court,  under  all  the  circumstances  of  the  case;  and  it  ought 
never 'to  be  admitted  where  the  party  demurring  refuses  to 
admit  the  facts  which  the  evidence  of  the  other  side  tends  to 
prove,  and  it  would  be  as  little  justifiable  where  he  offers  con- 
tradictory evidence,  or  attempts  to  establish  inconsistent  prop- 
ositions.*®  A  request  by  defendant's  counsel  to  instruct  the 
jury,  *'that  if  the  evidence  is  believed  by  the  jury  to  be  true, 
the  plaintiff  is  not  entitled  to  recover,*'  answers  the  same  pur- 
pose, and  is  to  be  tested  by  the  same  rules  of  a  demurrer  to 
the  evidence.'^ 

§  1091.  Province  of  court  and  jury,  respectively,  in  trials 
at  common  law. — Questions  of  law  are  to  be  determined  by 
the  court;  questions  of  fact,  by  the  jury.  The  authority  of  the 
jury  as  to  the  latter  is  as  absohite  as  the  authority  of  the  court 
with  respect  to  the  former.  No  question  of  fact  must  be  with- 
drawn from  the  determination  of  the  jury,  whose  function  it  is 
to  decide  such  issues.  The  line  which  separates  the  two  prov- 
inces must  not  be  overlooked  by  the  court;  and  care  must  be 
taken  that  the  jury  is  not  misled  into  the  belief  that  they  are 
alike  bound  by  the  views  expressed  by  the  court  upon  the  evi- 
dence, and  the  instructions  given  as  to  the  law.  The  jury  must 
be  made  to  distinctly  understand  that  what  is  said  by  the  court 
as  to  the  facts  is  advisory  only,  and  in  nowise  intended  to  fetter 
the  exercise  finally  of  their  own  independent  judgment.  "Within 
these  limitations,  it  is  the  right  and  duty  of  the  court  to  aid 
them,  by  recalling  the  testimony  to  their  recollection;  by  col- 

79  Fbwle  v.  Alexandria,  11  Wheat.  8o  Young    t.    Black,    7    Cranch, 

320-324  (6:484);  Young  v.  Black,  565-570  (3:440). 

7  Cranch,  565-570  (3:440);  Stiles  «i  Parks  v.  Rose,  11  How.  362- 

T.     Inman,     55    Miss.    469;     As-  37p  (18:730).    For  a  form  of  de- 

surance   Co.   v.    Mayer,   64   Miss,  murrer  to  evidence  see  Stiles  x. 

795;  Hicks  y.  Steegleman,  49  Miss.  Inman,  55  Miss.  469. 
377;  Ware  y.  McQuillan,  54  Miss. 
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latin g  its  details;  by  suggesting  grounds  of  preference  where 
there  is  contradiction ;  by  directing  their  attention  to  the  most 
important  facts ;  by  eliminating  the  true  points  of  inquiry ;  by 
resolving  the  evidence,  however  complicated,  into  its  simplest 
elements,  and  by  showing  the  bearing  of  its  several  parts  and 
their  combined  effect,  stripped  of  every  consideration  which 
might  otherwise  confuse  them.  How  this  duty  shall  be  per- 
formed depends  in  every  case  upon  the  discretion  of  the  judge. 
There  is  no  duty  more  important  resting  upon  those  who  pre- 
side at  jury  trials.  Constituted  as  juries  are,  it  is  frequently 
impossible  for  them  to  discharge  their  functions  wisely  and 
well  without  this  aid.  In  the  courts  of  the  United  States,  as  in 
those  of  England,  from  which  our  practice  was  derived,  the 
judge,  in  submitting  the  case  to  the  jury,  may  at  his  discretion, 
whenever  he  thinks  it  necessary  to  assist  them  in  arriving  at  a 
just  conclusion,  comment  upon  the  evidence,  call  their  atten- 
tion to  parts  of  it  which  he  thinks  important,  and  express  his 
opinion  upon  the  facts ;  and  the  expression  of  such  an  opinion, 
when  no  rule  of  law  is  incorrectly  stated,  and  all  matters  of 
fact  are  ultimately  submitted  to  the  determination  of  the  jury, 
<jannot  be  reviewed  on  writ  of  error ."^ 

§  1092.  The  court  not  controlled  by  state  constitutions  and 
laws  as  to  the  manner  of  instructing  juries. — ^The  federal 
judges,  presiding  in  trials  at  common  law,  are  not  controlled 
by  state  constitutions  and  laws  as  to  the  manner  of  instructing 
juries  upon  the  law  of  the  case.  The  act  of  conformity  does 
not  extend  to  this  branch  of  their  duties.  In  this  respect,  their 
action  is  regulated  and  controlled  by  the  rules  of  practice  of 
the  English  common  law,  as  those  rules  have  been  expounded 
and  applied  by  the  federal  supreme  court,  and  limited  by  the 


szNudd  V.  Burrows,  91  U.  S. 
426-442  (23:286);  California  Ins. 
Oo.  V.  Union  Compress  Co.,  133  U. 
•S.  387-423  (33:730);  Vlcksburg  & 
Meridian  R.  Co.  v.  Putnam,  118  U. 
•S.  545-557  (30:257);  Carver  v. 
Jackson,  4  Pet.  1-101  (7:761) ;  Mag- 
ulac  V.  Thompson,  7  Pet.  348-398 
(8:709);  M'Lanahan  v.  Universal 
Ins.  Co.,  1  Pet.  170-192  (7:98); 
Gaines  v.  Stiles,  14  Pet.  322-333 
{10:470;  Eastern  Transportation 


Line  V.  Hope,  95  U.  S.  297-303 
(24:477);  Simmons  v.  United 
States,  142  U.  S.  148-155  (35:968); 
United  States  v.  PhUadelphla  ft 
Reading  R.  Co.,  123  U.  S.  113-117 
(31:138);  Lovejoy  v.  United 
States,  128  U.  S.  171-173  (32:389); 
Rucker  v.  Wheeler,  127  U.  S.  85- 
96  (32:102);  St.  Louis,  Iron  Moun- 
tain &  Southern  Ry.  Co.  v.  Vlck- 
ers,  122  U.  S.  360-363   (30:1101). 
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federal  ccmstitution  and  laws.  Their  instructions  and  charge 
may  be  delivered  orally  or  in  writing.  The  judge  may  direct 
a  general  or  special  verdict,  as,  in  his  sound  judicial  discretion, 
he  may  deem  advisable  in  the  interest  of  justice.  He  may  dis- 
cuss  the  evidence,  and  express  an  opinion  upon  the  facts,  being 
careful  to  submit  their  determination  to  the  jury.  He  may 
restrict  the  jury  to  the  instructions  prepared  by  himself,  or  he 
may  supplement  them  by  special  instructions  prepared  and 
submitted  by  the  counsel  of  the  parties,  when  he  finds  them 
correct  and  necessary  to  supply  any  omissions  in  the  general 
charge;  the  essential  thing  being  that  he  correctly  charge  the 
law  of  the  whole  case.** 

§  1093.  Duty  of  the  court  to  submit  all  issues  of  fact  to 
the  jury, — ^It  is  absolutely  essential  to  a  common  law  jury  trial, 
that  all  issues  of  fact  be  submitted  to  and  decided  by  the  jury ; 
and  it  is  the  duty  of  the  trial  judge,  who  sits  to  preside  over^ 
direct  and  superintend  the  trial,  to  specifically  submit  all  such 
issues  to  the  decision  of  the  jury.  It  is  not  sufficient  that  he 
refrain,  merely,  from  assuming  to  himself  the  decision  of  such 
issues,  but  he  must,  by  affirmative  action,  submit  them  to  the 
jury,  and  require  a  decision  of  them,  and  it  is  error  for  the 
court  to  enter  judgment  so  long  as  any  material  issue  of  fact 
remains  undetermined.  The  duty  of  the  judge  is  not  fully 
met  and  discharged  by  instructing  the  whole  law  of  the  case; 
it  is  an  essential  element  of  his  duty  that  he  submit  all  issues 
of  fact  to  the  tribunal  established  by  law  for  their  determina- 
tion, and  to  require  their  decision  before  a  judgment  can  be 
lawfully  entered.** 


83Nudd  V.  Burrows,  91  U.  S. 
426-442  (23:286);  Indianapolis  A 
St.  L.  R.  Co.  V.  Horst,  93  U.  S. 
251-301  (23:898);  Vicksburg  ft 
Meridian  R.  (3o.  v.  Putnam,  118 
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Y.  Malcolm,  164  U.  S.  483-492 
(41:524);  United  States  Mutual 
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8«  Hodges  V.  Baston,  106  U.  S. 
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United  States,  2  Wheat.  221-226 
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V.  Zane,  8  How.  470-490  (12: 
1160) ;  Ward  v.  Cochran,  150  U.  S. 
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§  1094.  Duty  of  the  court  to  charge  the  law  of  the  whole 
case. — It  is  the  duty  of  the  court  to  give  in  charge  the  law  of 
the,  whole  case,  and  if  there  be  any  evidence  tending  to  support 
a  controverted  fact  it  should  be  submitted  to  the  jury  with 
appropriate  instructions ;  and  if  it  has  omitted  to  charge  upon 
any  material  point  in  the  case,  it  is  error  to  refuse  a  requested 
instruction,  if  it  be  a  correct  statement  of  the  law,  applicable 
to  such  omitted  point.***  But  it  is  the  settled  law  that,  if  the 
charge  given  by  the  trial  court  covers  the  entire  case,  and 
submits  it  properly  to  the  jury,  it  may  refuse  to  give  the  in- 
structions asked  by  the  parties,  even  if  correct  in  point  of  law ; 
the  court  may  use  its  own  language,  and  present  the  case  to  the 
jury  in  its  own  way,  and  if  the  charge  as  given  presents  the 
law  of  the  whole  case,  and  properly  submits  all  issues  of  fact 
to  the  jury,  the  mode  and  manner  of  doing  so  are  immaterial. 
No  court  is  bound  at  the  mere  instance  of  a  party  to  repeat 
over  to  the  jury  the  same  substantial  propositions  of  law  in 
every  variety  of  form  which  the  ingenuity  of  counsel  may 
suggest.  It  is  sufficient,  if  it  is  once  laid  down  in  an  intelligble 
and  unexceptionable  manner.*® 

§  1096.  Requested  instructions — Sound  and  erroneous  pro- 
positions asked  in  the  aggregate. — ^When  a  party,  or  his  coun- 
sel, asks  the  court  to  give  to  the  jury  a  series  of  instructions 
in  the  aggregate,  and  there  is  any  thing  exceptionable  in  either 
of  them,  or  if  a  request  to  instruct  contains  one  unsound  propo- 
sition, and  many  sound  propositions,  the  whole  may  be 
properly  rejected  by  the  court ;  and  an  exception  to  the  ruling 
will  be  unavailing  upon  writ  of  error.*^ 


Knapp,  9  Pet.  541  (9:222);  Hogan 
v.  Page,  2  Wall.  60G-609  (17:854). 

85  Thorwegan  v.  King,  111  U.  S. 
549  (28:514);  Chesapeake  &  Ohio 
Canal  Co.  v.  Knapp,  9  Pet.  541 
(9:222);  Hogan  v.  Page,  2  Wall. 
605  (:^7:854). 

86  Kelly  v.  Jackson,  6  Pet.  622- 
633  (8:523);  Laber  ▼.  Cooper,  7 
Wall.  665-571  (19-151);  Indian- 
apolis 6  St.  L.  R.  Co.  y.  Horst,  93 
U.  S.  291-301  (23:898);  Iron  Silver 
Mining  CyO.  v.  Cheesman,  116  U. 
S.  529-538  (29:712) ;'  Ruch  v.  Rock 


Island, 97  U.S.  693-697  (24:1101); 
Texas  &  Pacific  R.  Co.  v.  Cody,. 
166  U.  S.  606  (41:1132);  Ay ers  v. 
Watson,  137  U.  S.  584    (34:803); 
Marchand  v.  Griffon,  140  U.  S.  516 
(35:527);  Anthony  v.  Louisville  & 
N.  R.  Co.,  132  U.  S.  170  (33:301); 
Grand  Trunk  R.  Co.  v.  Ives,  144 
U.  S.  408  (35:484);  New  York  U 
B.  &  W.  R.  Co.  V.  Winter,  143  U. 
S.  60   (36:71);   Ormsby  v.  Webb, 
134  U.  S.  47   (33:805). 

87  Indianapolis  A   St.   Louis  R. 
Co.  V.  Horst,  93  U.  S.  291-301  (23: 
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§  1096.  Court  not  required  to  submit  special  issues  to  the 
jury. — The  judges  presiding  in  the  trial  of  actions  at  law  in 
the  circuit  courts  of  the  United  States  are  not  bound  to  sub- 
mit special  issues  to  the  jury  and  require  a  special  verdict, 
although  the  law  of  the  state  where  the  court  is  held  requires ' 
the  courts  of  the  state  upon  the  request  of  a  party  to  submit 
such  issues.  The  federal  judges  may,  in  their  discretion,  sub- 
mit special  questions  of  fact  to  the  jury  in  accordance  with  the 
state  practice,  or  they  may  require  a  general  verdict.*® 

§  1097.  Peremptory  instructions.— It  is  the  settled  law  of 
the  supreme  court,  that,  whei^  the  evidence  given  at  the  trial, 
with  all  the  inferences  which  the  jury  could  justifiably  draw 
from  it,  is  insufficient  to  support  a  verdict  for  the  plaintiff,  so 
that  such  a  verdict,  if  returned,  must  be  set  aside,  the  trial 
court  is  not  bound  to  submit  the  case  to  the  jury,  but  may 
direct  a  verdict  for  the  defendant.®'*  And  it  is  well  settled  that 
the  trial  court  may  withdraw  a  case  from  the  jnry  altogether 
and  direct  a  verdict  for  the  plaintiff  or  the  defendant,  as  the 
one  or  the  other  may  be  proper,  where  the  evidence  is  un- 
disputed or  is  of  such  a  conclusive  character  that  the  court,  in 
the  exercise  of  a  sound  judicial  discretion,  would  be  compelled 
to  set  aside  a  verdict  in  opposition  to  it.**" 

§  1098.  Same — ^Existence  of  negligence  or  contributory  neg- 
ligence a  question  for  the  jury. — ^It  is  well  settled  that  where 

S98) ;    Harvey  v.  Tyler,   2   Wall.  »o  Delaware,  Lackawana  A  West- 

328-350   (17:871);  Eastern  Trans-  ern  R.  Co.  v.  Converse,  139  U.  S. 

portation  Line  v.  Hope.  95  U.  S.  469-477  (35:213)  and  cases  cited; 

297-303   (24:477);  Beaver  v.  Tay-  Union  Pacific  R.  Co.  v.  McDonald, 

lor,  93  U.  S.  46  (23:797);  United  152   U.   S.   262-284    (38:434),  and 

States  V.  Hough,  103  U.  S.  71-74  authorities  cited;  Anderson  0>un- 

(26:305);   Worthington  v.  Mason,  ty  Comrs.  v.  Beal,  113  U.  S.  227- 

101  U.  S.  149-153  (25:848).  242  (28:966);  McGuire  v.  Blount. 

««  Grimes  Dry  Goods  Co.  v.  Mai-  199  U.  S.  142-148   (50:125). 

«olm.  164  U.  S.  483-492  (41:524);  In    McGuire    v.    Blount,    supra. 

United    States    Mutual    Accident  Mr.   Justice   Day,   delivering  the 

Asso.  V.  Barry,  131  U.  S.  100-123  opinion   of   the   court,   said:     "It 

(33:60);  Nudd  v.  Burrows,  91  U.  is  clear  that  when  the  court  would 

S.   426    (23:286) ;    Indianapolis  ft  he  bound  to  set  aside  a  verdict  for 

St.  Louis  R.  Co.  V.  Horst.  93  U.  S.  want  of  testimony  to  support  it, 

291-301    (23:898).  it  may  direct  a  finding  in  the  first 

8oSchofleld  v.  Chicago,  Milwau-  Instance,  and   not  await  the  en- 

kee  ft  St.  Paul  Ry.  Co.,  114  U.  S.  forcement  of  Its  views  by  grant- 

4>15-619   (29:224)  and  cases  cited,  ing  a  new  trial." 
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there  is  uncertainty  as  to  the  existence  of  either  negligence,  or 
contributory  negligence,  the  question  is  not  one  of  law,  but  of 
fact,  and  to  be  settled  by  a  jury ;  and  this  is  true  whether  the  un- 
certainity  arises  from  a  conflict  in  the  testimony,  or  because  the 
facts  being  undisputed,  fair-minded  men  will  honestly  draw 
different  conclusions  from  them.**  But  where  the  evidence  is 
conclusive  against  negligence,  the  court  will  direct  a  verdict.*^ 

§  1099.  Same — ^Motion  for  peremptory  inBtruction  should 
not  be  made  until  the  evidence  closes. — ^It  has  been  repeatedly 
held  by  the  supreme  court,  that  a  request  for  a  ruling  that, 
upon  the  evidence  introduced,  the  plaintiff  is  not  entitled  to 
recover,  cannot  be  made  by  the  defendant  as  a  matter  of  rights 
unless  at  the  close  of  the  whole  evidence ;  and  that,  if  the  de- 
fendant, at  the  close  of  the  plaintiff's  evidence,  and  without 
resting  his  own  case,  requests  and  is  refused  such  a  ruling,  the 
refusal  cannot  be  assigned  for  error.  If,  after  the  refusal  of 
the  court  to  grant,  the  defendant's  request,  he  goes  on  with 
his  defense,  and  introduces  testimony  of  his  own,  and  the  jury, 
under  proper  instructions,  finds  against  him  upon  the  whole 
evidence,  the  judgment  cannot  be  reversed  upon  writ  of  error 
on  account  of  the  refusal  of  the  court  to  make  the  ruling,  even 
though  it  would  not  have  been  wrong  to  give  the  instruction  at 
the  time  it  was  asked.  The  defendant,  by  proceeding  with  his 
defense,  waives  the  right  to  assign  error  upon  the  ruling  of 
the  court  against  him.** 

§  1100.  Duty  of  federal  judges  to  give  in  charge  the  law 
of  the  state  to  the  jury. — The  dual  character  of  the  govern- 
ment established  by  the  federal  constitution  comes  distinctly 
and  actively  into  play,  in  trials  of  civil  actions  at  common  law 
in  the  circuit  courts  of  the  United  States,  calling  for  the  appli- 
cation and   administration  of  the  laws  of  the  states  where 


91  Richmond  ft  DanylUe  R.  Co. 
V.  Powers,  149  U.  S.  43-47  (37: 
642) ;  Delaware,  Lackawana  & 
Western  R.  C5o.  v.  Converse,  139 
U.  S.  469-477  (35:213);  Washing- 
ton ft  Georgetown  R.  Co.  v.  Mc- 
Dade,  135  U.  S.  554-575  (34:235); 
Sioux  City  ft  Pacific  R.  Co.  v. 
Stout,  17  Wall.  657-665   (21:745). 

•2  Elliott  V.  Ry.  Co.,  150  U.  S. 
245-249   (37:1068). 


BsOolumbia  ft  Puget  Sound  H. 
Co.  V.  Hawthorne,  144  U.  S.  202- 
208  (36:405);  Trunk  R.  Co,  T. 
Cummings,  106  U.  S.  700  (27: 
266) ;  Accident  Ins.  (3o.  v.  Crandal, 
120  U.  S.  525  (30:740);  Northern 
Pacific  R.  Co.  V.  llkfares,  123  U.  S. 
710  (31:296);  Robertson  v.  Per- 
kins, 129  U.  S.  233  (32:686). 
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those  courts  are  respectively  held.  It  is  enacted  by  the  thirty- 
fourth  section  of  the  original  judiciary  act,  **that  the  laws  of 
the  several  states,  except  where  the  constitution,  treaties,  or 
statutes  of  the  United  States  shall  otherwise  require  or  pro- 
vide, shall  be  regarded  as  rules  of  decision  in  trials  at  common 
law  in  the  courts  of  the  United  States  in  cases  where  they 
apply."**  Here  is  a  distinct  and  unequivocal  recognition  of 
the  principle  that  the  constitution,  valid  treaties  and  statutes 
of  the  United  States  are  the  supreme  law  of  the  land,  and  also 
£L  declaration  of  the  municipal  sovereignty  of  the  states,  and 
that  their  laws,  with  some  few  exceptions,  control  in  all  mat- 
ters of  local  government.  *'The  laws  of  the  several  states" 
embrace,  not  only  their  conventional  law — ^their  constitutions 
and  statutes — ^but  also  their  local  usages,  customs  and  common 
la-jv,  together  with  the  body  of  rules  and  jurisprudence  estab- 
lished by  judicial  construction  and  the  settled  course  of  deci- 
sions of  their  highest  courts;  and  this  body  of  state  laws, 
composed  of  these  various  elements,  are  to  be  treated  as  the 
law  of  the  states  by  the  federal  courts,  and  binding  on  them 
**as  rules  of  decision,"  in  the  states  in  which  they  are  respect- 
ively held,  and  to  be  given  in  charge  by  them  to  the  jury  in 
trials  at  common  law,  **in  cases  where  they  apply .•• 

§  1101.  Same — ^Must  maintain  the  supremacy  of  the  federal 
constitntion. — ^The  constitution  and  valid  treaties  and  statutes 
of  the  United  States  are  the  supreme  law  of  the  land,  and  all 
the  judicial  officers  of  the  national  government  are  bound  by 
oath  or  affirmation  to  support  the  constitution;®"  and,  in  all 
trials  of  civil  actions  at  common  law  in  the  circuit  courts  of 
the  United  States,  in  which  any  right,  title,  privilege,  or 
immunity  is  claimed  by  a  party  to  the  action  under  the  consti- 
tution or  a  valid  treaty,  or  a  law  of  the  United  States,  in 
contravention  of  any  rule  of  law,  statute,  or  constitutional  pro- 
vision of  the  state  in  which  the  court  is  sitting  and  the  trial  is 
being  had,  and  which  is  brought  forward  for  the  purpose  of 
defeating  the  right,  title,  privilege,  or  immunity  so  claimed, 
there  being  in  the  case  a  conflict  between  federal  and  state 

•*1  U.  S.  Stat,  at  L.  eh.  20,  sec.  U.  S.  556-685  (31:795);  Burgess  v. 

34,  p.  92;  U.  S.  Rev.  Stat  sec.  721;  Seligman,   107   U.    S.   20-38    (27: 

4    Fed.    Stat.    Anno.    517;    U.    S.  359);   Luther  v.  Borden,  7  How. 

Comp.  Stat.  1901.  p.  581.  40  (12:598). 

•6  Bucher  v.  Cheshire  R.  Co.,  125         »«  U.  S.  Const.  Art  VI. 
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authority,  it  is  the  plain  and  unequivocal  duty  of  the  trial 
judge  to  maintain  the  supremacy  of  the  federal  constitution,  or 
law  or  treaty,  and  to  accordingly  instruct  the  jury,  or  other- 
wise enforce  the  right  claimed  under  it,  by  due  and  orderly 
procedure,  and  not  remit  the  party  to  his  writ  of  error  for  the 
assertion  of  his  right  in  an  appellate  court.  It  is  the  duty  of 
the  trial  court  to  enforce  the  constitution  and  laws  of  the 
United  States,  as  much  so  as  it  is  the  appellate  courts.  If  it  be 
made  to  clearly  appear  that  the  state  law  is  repugnant  to  the 
federal  constitution,  there  is  no  reason  why  the  trial  court 
should  not  so  instruct  the  jury,  and  direct  a  verdict  in  con- 
formity to  its  opinion,*^ 

§  1102.  Withdrawal  of  the  jury  from  the  bar  to  deliberate 
upon  their  verdict. — ^In  the  trial  of  a  civil  action  at  common 
law,  when  all  the  evidence  on  both  sides  had  been  introduced 
and  admitted,  the  trial  judge,  orally,  in  the  presence  of  the 
parties  and  their  counsel,  in  open  court,  summed  up  the  whole 
of  the  evidence  to  the  jury,  omitting  all  superfluous  circum- 
stances, defining  the  main  questions  and  principal  issues  in 
the  cause,  and  pointing  out  what  evidence  had  been  submitted 
relevant  to  them,  with  such  directions  as  he  deemed  necessary 
or  appropriate  to  aid  them  in  ]*eaching  a  conclusion,  and  giving 
them  his  opinion  in  all  matters  of  law  arising  upon  the  evi- 
dence; and  then  the  jury,  unless  the  case  was  a  very  clear 
one,  withdrew  frai^  the  bar  to  deliberate  upon  their  verdict, 
and,  when  they  had  unanimously  agreed,  they  returned  to 
the  bar  and  delivered  their  verdict,  and,  when  it  was  received 
by  the  court  and  recorded,  they  were  discharged,  and  that 
ended  the  trial."*    In  retiring  from  the  bar  to  deliberate,  the 
jury  could,  by  leave  of  the  court,  carry  with  them,  of  the  evi- 
dence that  had  been  submitted  to  them,  letters  patent,  and 
deeds  under  seal,  and  exemplifications  of  the  testimony  of  wit- 
nesses which  had  been  taken  in  chancery,  the  witness  at  the  time 
of  trial  being  dead ;  but  books  or  writings  not  under  seal  were 
not,  without  the  consent  of  the  parties,  delivered  to  the  jurors 
nor  carried  with  them  upon  their  retirement.    The  jury  might, 
by  leave  of  the  trial  judge,  return  into  court,  to  hear  further 

»T  Scott  V.  Donald,  166  U.  S.  58-      er  v.  Peck,  6  Cranch,  87-148   (3: 
107  (41:632);  Barry  v.  Edmunds,      162). 

116  U.  S.  550-566  (29:729)  Fletch-  os  3  Bl.  Com.  375-378;  2  Tidd's 

Prac.   (1807)   795. 
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evidence  upon  any  issue  of  fact  in  the  case  in  regard  to  which 
they  were  in  doubt,  any  objection  to  which  might  be  made  of 
record  and  the  matter  revised  upon  writ  of  error.**  This  pro- 
cedure of  the  English  common  law,  in  all  its  essential  elements, 
is  the  rule  in  the  trial  of  civil  actions  at  common  law  in  the 
circuit  courts  of  the  United  States,  and  especially  so  as  to  what 
papers  the  jury  may  take  with  them  upon  their  retirement  from 
the  bar.  In  such  matters,  the  federal  judges,  presiding  at  jury 
trials,  are  not  controlled  by  state  procedure ;  and  a  state  statute 
directing  that  all  instructions  to  the  jury  and  all  modifications 
of  requested  instructions  shall  be  in  writing,  and  that  the 
written  instructions  and  papers  read  in  evidence  shall  be  taken 
by  the  jury  on  their  retirement  from  the  bar  and  returned  with 
their  verdict,  is  not  within  the  act  of  conformity  and  not  oper- 
ative or  of  any  force  and  effect  in  the  federal  circuit  courts.^ 

§  1103.  The  verdict  of  the  jury — ^Either  general  or  special — 
By  the  ancient  common  law,  the  only  effectual  and  legal  ver- 
dict which  a  jury  could  render  was  a  general  verdict,  rendered 
publicly,  in  open  court,  in  which  they  openly  declared  ttat  they 
found  the  issue  or  issues  for  the  plaintiff,  or  for  the  defendant, 
and  if  for  the  plaintiff  they  assessed  the  damages  sustained  by 
him  in  consequence  of  the  injury  upon  which  the  action  was 
brought;  which  verdict  was  received  by  the  court  and  entered 
upon  the  record.  In  a  verdict  for  defendant  in  an  action  of  re- 
plevin, the  jury  assessed  his  damages.  In  actions  purely  real,  no 
damages  were  recoverable.  But,  by  authority  of  an  English  stat- 
ute, old  enough  to  be  common  law  in  the  colonies  and  in  the  sev- 
eral states  of  the  union,  the  jury  were  allowed,  in  cases  of  diflS- 
culty  in  matters  of  law,  to  find  and  give  a  special  verdict,  in 
which  they  stated  the  naked  ultimate  facts  as  they  found  them 
to  be  proved  by  the  evidence,  and  prayed  the  advice  of  the 
court  thereon,  concluding  conditionally,  that,  if  upon  the  whole 
matter  the  court  should  be  of  opinion  that  the  plaintiff  had 
cause  of  action,  they  then  found  for  the  plaintiff,  if  otherwise, 
then  for  the  defendant ;  and  the  verdict  was  entered  at  length 
upon  the  record,  and  afterwards  argued  and  the  questions  of 
law  arising  upon  the  facts  found  determined  as  in  case  of  de- 

90  2  TIdd's  Prac.  (1807)  795;  Of-  Mutual    Accident    Association    y. 

fit  V.  Vlck,  Walker  (Miss.)  99.  Barry,  181  U.  S.  100-123  (33:60); 

1  Nudd    V.    Burj-ows.    91    U.    S.  ante  sees.  938,  939. 
426-442    (29:286);    United   States 


§  1104 


COMMON-LAW  SUITS  IN  CIRCUIT  COURTS. 


769 


murrer,  in  the  court  at  Westminster  from  whence  the  issue 
came  to  be  tried.  Another  method  of  finding  a  species  of 
special  verdict,  was  when  the  jury  found  a  verdict  generally 
for  the  plaintiff  or  defendant,  but  subject  nevertheless  to  the 
opinion  of  the  court  out  of  which  the  issue  came  to  be  tried,  ow 
a  special  case,  stated  by  counsel  on  both  sides  with  regard  to» 
a  matter  of  law ;  and  in  a  special  case,  as  in  a  special  verdict,  it 
was  requisite  that  the  facts  proved  at  the  trial  should  he 
stated,  and  not  merely  the  evidence  of  the  facts,  but  they  were 
not  entered  on  the  record,* 

§  1104.  Same — Special  verdict  defined  and  practice  on  it 
stated. — Inasmuch  as  the  federal  courts  are  still  controlled  by 
the  rules  of  the  common  law  in  the  manner  of  submitting  a 
cause  to  the  jury,  and  as  to  the  form  of  the  verdict,  and  the 
requisites  of  a  special  verdict,  and  the  proceedings  upon  it  in 
both  the  trial  court,  and  upon  writ  of  error,"  it  becomes  im- 
portant to  take  notice  of  those  rules,  as  they  have  been  stated 
by  the  supreme  court.  The  result  of  the  decisions  of  that 
court  upon  the  subject  may  be  stated  as  follows:  A  special 
verdict  is  where  the  jury  distinctly  find  all  the  essential  ulti- 
mate facts  in  the  case,  and  refer  the  decision  of  the  cause  upon 
those  facts  to  the  court,  with  a  conditional  conclusion,  that  if 
the  court  should  be  of  opinion,  upon  the  whole  facts  thus  found 
by  them,  that  the  plaintiff  has  a  good  cause  of  action  and  is 
entitled  to  recover,  then  they  find  for  the  plaintiff,  and  assess 
his  damages  at  a  stated  amount;  and  if  otherwise,  they  then 
find  for  the  defendant ;  and  it  is  of  the  very  essence  of  a  special 
verdict,  that  the  jury  should  find  all  the  facts  on  which  the 
court  is  to  pronounce  the  judgment  according  to  law,  and  the 
court,  in  giving  judgment,  is  confined  to  the  facts  so  found; 
and  if  the  verdict  find  but  part  of  the  issue  or  issues,  and  says 
nothing  as  to  the  rest  it  is  insufficient,  because  the  jury  have 


2  3  Bl.  Com.  377-378;  2  Tldd's 
Prac.  (1807)  806-811;  Fletcher  v. 
Peck,  6  Cranch,  87-148  (3:162); 
Dartmouth  College  v.  Woodward, 
4  Wheat  518-715  (4:629)-;  Chesa- 
peake Ins.  Ck).  V.  Stark,  6  Cranch, 
268-273  (3:220);  Prentice  v.  Zane, 
8  How.  470-489  (12:1160);  Suy- 
dam  y.  Williamson,  20  How.  427- 
442    (15:978);   Graham  v.  Bayne, 

49 


18  How.  60-63  (15:265);  Mumford 
V.  Warden,  6  Wall.  423-439  (18: 
756);  Barnes  v.  Williams,  11 
Wheat.  415-417  (6:508);  Buchan- 
an V.  Delaware  Ins.  Co.,  7  Cranch,. 
434-435  (3:396);  Stephen,  PI. 
(Philadelphia  ed.  1824)  112-114. 

8  Ante  sees.  939,  940,  1051,  1091,. 
1092,  1093,   1094. 
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not  tried  the  whole  case,  and  until  they  have  decided  all  the 
material  issues  of  fact  in  the  cause  the  court  cannot  lawfully 
render  judgment ;  a  special  verdict,  having  found  all  the  essen- 
tial facts  in  the  case,  with  a  conditional  finding  in  favor  of 
the  plaintiff  or  defendant,  is  a  proper  foundation  for  a  judg- 
ment in  favor  of  either,  according  as  the  law  of  the  case  on  the 
facts  found  and  entered  upon  the  record  may  require,  and  the 
judgment  of  the  trial  court  upon  such  verdict,  whether  for 
plaintiff  or  defendant,  may  be  re-examined  upon  writ  of  error 
in  the  appellate  court  without  any  bill  of  exceptions ;  and  every 
special  verdict,  in  order  to  enable  the  appellate  court  to  act 
upon  it,  and  re-examine  the  judgment  entered  upon  it,  must 
find  the  esssential  ultimate  facts,  and  not  merely  state  the  evi- 
dence of  the  facts,  and  must  be  entered  upon  the  record,  for 
where  the  verdict  states  the  evidence  merely,  without  stating 
the  conclusions  of  the  jury,  a  court  of  error  cannot  act  upon 
the  matters  so  found,  nor  unless  it  be  entered  upon  the  record. 
In  practice  the   formal  preparation  of  a  special  verdict  is 
performed  by  the  counsel  of  the  parties,  and  it  is  usually 
settled  by  them,  subject  to  the  correction  of  the  court,  accord- 
ing to  the  state  of  facts  as  found  by  the  jury,  with  respect 
to  all  particulars  upon  which  they  have  passed,  and  with 
respect  to  other  particulars,  according  to  the  state  of  facts 
which  it  is  agreed  they   ought  to  find  upon  the  evidence 
before  them.    After  the  special  verdict  is  arranged,  and  it  is 
reduced  to  form,  it  is  then  entered  on  the  record,  together  with 
the  other  proceedings  in  the  cause,  and  the  questions  of  law 
arising  on  the  facts  found  are  then  decided  by  the  court,  as 
in  case  of  a  demurrer;  and  if  either  party  is  dissatisfied  with 
the  decision,  he  may  resort  to  a  court  of  error,  where  nothing 
is  open  for  revision  except  the  questions  of  law  inferentially 
arising  upon  the  facts  stated  in  the  special  verdict,  and  in- 
corporated in  the  record.* 

§  1105.  Same — Same — ^Distinction  between  a  special  verdict 
at  common  law,  and  special  issues  under  state  statntes. — ^There 
is  a  material  and  important  distinction  between  a  special  ver- 
dict at  common  law,  and  what  are  sometimes  called  **  special 

4Suydam     v.     Willlamaon,     20  470-489  (12:1160);  Barnes  v.  Wil- 

How.  427-442  (15:978);  Mumford  Hams,  11  Wheat.  415-417  (6:508): 

V.  Warden,  9  WaU.  423-439    (18:  Chesapeake   Ins.   Co.   v.   Stark,  6 

J56);   PrenUce  v.  Zane,   8   How.  Cranch,  268-273  (3:220). 
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issues"  under  the  statutes  of  some  of  the  states.  The  former 
is  a  complete  substitute  for  a  general  verdict,  covers  all  the 
issues,  and  finds  all  the  essential  facts  in  the  case,  and  prays 
the  advice  of  the  court,  and  refers  to  it  the  questions  of  law 
arising  upon  the  facts  so  found.*  The  latter  does  not  usually 
dispense  with  the  necessity  of  a  general  verdict,  nor  cover  the 
whole  case,  but  requires  the  jury  to  find  specially  upon  par- 
ticular questions  of  fact  involved  in  tlie  issues  of  the  case,  and 
to  return  their  answers  to  such  questions  of  fact  in  connection 
with  a  general  verdict,®  it  being  the  purpose  and  intendment 
of  such  state  statutes  that  the  special  answers  or  findings,  even 
when  inconsistent  with  the  general  verdict,  shall  control  in 
determining  what  judgment  shall  be  rendered  in  the  caseJ 

§  1106.  Same— A  ''special  case"  defined. — ^A  ''special  case" 
is  purely  a  common  law  proceeding,  and  was  resorted  to  by 
the  parties  when  they  desired  to  speedily  obtain  the  decision 
of  the  court  in  bank  upon  the  facts  of  the  case,  without  the 
delay  and  expense  incident  to  a  special  verdict  or  demurrer 
to  the  evidence,  and  with  no  view  to  a  writ  of  error  to  revise 
the  judgment.  The  proceedings  in  a  special  case  was  as  fol- 
lows :  The  cause  was  regularly  brought  to  trial,  and  submitted 
to  a  jury,  and  a  general  verdict  was  taken  for  one  of  the 
parties,  "subject  to  a  special  case;"  that  is,  subject  to  a  written 
statement  of  all  the  facts  of  the  case  proved  at  the  trial,  drawn 
up  for  the  opinion  of  the  court  in  bank,  by  the  counsel  and 
attorneys  on  both  sides  and  signed  by  them,  under  the  direction 
of  the  judge  at  nisi  prius,  according  to  the  principle  of  a 
special  verdict.  The  statement  was  drawn  up  and  signed  be- 
fore the  jury  were  discharged,  and  if,  in  settling  it,  any  dif- 
ference arose  about  a  fact,  the  opinion  of  the  jury  was  taken, 
and  the  fact  stated  accordingly.  The  party  for  whom  the 
general  verdict  was  given  was  not  entitled  to  enter  judgment 
thereon,  until  the  court  in  bank  had  decided  on  the  "special 
-case,"  and,  according  to  that  decision,  the  judgment  was  ulti- 

5  Ante  sees.  1103.  1104.  Goods  Co.  v.  Malcolm,  164  U.  S. 

6  Indianapolis  &  St.  Louis  Rail-      483-492   (41:624). 

Toad  Co.  V.  Horst,  93  U.  S.  291-301  » New  Orleans  Ins.  Asso.  v. 
(23:898);  United  States  Mutual  Piaggio,  16  Wall.  378-390  (21: 
Accident  Association  v.  Barry,  131  358);  Walker  v.  New  Mexico  ft 
U.  S.  100-123  (33:60);  Qrimes  Dry      Southern  Pacific  R.  Co..  165  U.  S. 

593-603  (41:837) 
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mately  entered  either  for  him  or  his  adversary.  The  court  could 
render  no  judgment  except  upon  the  facts  stated  in  the  **  special 
case/'  and,  if  the  facte  were  misstated,  the  parties  might  apply 
to  amend  it,  or  if  it  was  so  defective  that  the  court  were  unable 
to  give  judgment  upon  it,  they  would  grant  a  new  trial  in  crder 
to  have  it  restated.  A  '* special  case"  was  not,  like  a  special  ver- 
dict, or  a  demurrer  to  the  evidence,  entered  upon  the  record,  and 
therefore,  the  judgment  could  not  be  revised  upon  writ  of  error.* 
According  to  the  commo;i  law  rule,  there  could  be  no  ''special 
case"  stated,  except  upon  a  general  verdict,  **subject"  to  it, 
rendered  upon  a  regular  trial;  but,  by  a  modem  act  of  Parli- 
ment,  after  issue  joined,  the  parties  were  permitted,  by  consent 
and  the  order  of  a  judge,  to  state  the  facts  of  the  case  in  the 
form  of  a  special  case,  for  the  opinion  of  the  court,  and  to  agree 
that  a  judgment  should  be  entered  for  the  plaintiff  or  defend- 
ant, immediately  after  the  decision  of  the  case  according  to  the 
opinion  of  the  court,  obviating  the  necessity  of  a  trial  and 
verdict  as  the  foundation  of  a  special  case,  where  the  parties 
could  agree  upon  the  facts.'* 

§  1107.  Same — Same— "Special  case"  and  ''agreed  case" 
recognized  as  proper  procedure  in  the  federal  courts. — ^In  the 
federal  courts,  the  common  law  rule  has  been  so  far  modified, 
as  to  authorize  the  facts  in  a  "special  case"  to  be  entered  upon 
the  record,  and  made  the  basis  of  the  trial  court's  judgment, 
and  also  of  a  writ  of  error  without  bill  of  exceptions;  and  the 
same  principle  is  applied  to  an  "agreed  case."  The  supreme 
court  has  declared  that,  according  to  the  rules  established  by 
it,  where,  in  civil  actions  at  common  law  in  the  federal  circuit 
courts,  there  is  no  dispute  in  regard  to  the  facts,  and,  conse- 
quently, no  necessity  for  any  ruling  of  the  court  in  admitting 
or  rejecting  evidence,  a  special  verdict  may  be  taken,  or  an 
agreed  statement  of  facte  drawn  up  and  entered  upon  the 
record  and  submitted  directly  to  the  court  for  its  decision  with- 
out the  intervention  of  a  jury,  or  a  general  verdict  may  be 
takeu,  subject  to  the  opinion  of  the  court  upon  the  facte  so 
agreed   to    and    entered   upon    the    record,    and*  a   judgment 

•  Stephen,  PI.   (Philadelphia  ed.  (2:402);     Brent    v.    Chapman,    5- 

1824)   114;   2  Tidd's  Prac.   (1807)  Cranch,  358-861  (3:125). 

808-810;    Mumford   v.  Wardell,   6  »Act   Aug.    14,   1833,   3   and   4, 

WaH.    423-429    (18:756);    Faw   v.  WUl.  IV,  ch.  42,  XXV;   1  Chitty^ 

Roberdeau,     3     Cranch,     173-178  PI.  (12th  Am.  ed.)  719,  720. 
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entered  in  accordance  with  the  opinion  of  the  court  upon  the 
facts;  and  in  either  case,  the  aggrieved  party  may,  after  final 
judgment,  without  bill  of  exceptions,  upon  writ  of  error,  have 
the  questions  of  law  arising  upon  the  facts,  so  spread  upon  the 
record,  re-examined  by  the  supreme  court,  or,  now,  by  the 
United  States  circuit  courts  of  appeal,  in  cases  where  those 
courts  have  jurisdiction.^** 

§  1108.  The  verdict  must  find  all  the  material  issues  of  fact. 
In  the  trial  of  civil  actions  at  law,  in  the  courts  of  the  United 
States,  in  the  absence  of  an  agreement,  waiver,  or  consent  of 
the  parties,  the  verdict  of  the  jury,  whether  general  or  special, 
must  find  all  the  material  issues  of  fact  in  the  case,  and  which 
are  essential  to  entitle  a  party  to  judgment.  Where  all  the 
issues  are  properly  submitted  by  the  court  to  the  jury,  and 
they  return  a  general  verdict,  such  verdict  is,  in  legal  intend- 
ment, a  decision  of  all  the  issues  submitted ;  but  where  the  jury 
give  a  special  verdict,  it  must  afiirmatively  appear  from  the 
face  of  it  that  it  contains  a  finding  of  all  the  facts  essential  to 
the  rendition  of  a  judgment  in  favor  of  either  the  plaintiff  or 
defendant.  The  necessity  for  this  completeness  in  the  finding 
of  the  issues  of  fact  is  rendered  absolute  by  virtue  of  the  right 
of  trial  secured  to  the  parties  by  the  constitution,  and  the  ex- 
press direction  of  the  statute  in  pursuance  thereof  made;  and 
no  state  statute  directing  the  manner  of  submitting  causes  to 
the  jury,  or  prescribing  the  forms  of  verdicts,  nor  any  other 
device,  can  authorize  a  judge,  presiding  in  the  trial  of  a  civil 
action  at  law,  in  a  circuit  court  of  the  United  States,  to  enter 
judgment  until  all  the  material  issues  of  fact  have  been  decided 
by  the  jury." 


10  Suydam  v.  WiUiamson,  20  How. 
427-442  (15:978);  Faw  v.  Rober- 
deau,  3  Cranch,  173-178  (2:402); 
Brent  v.  Cliapman,  5  Cranch,  358- 
361  (3:125);  Mumford  v.  Wardell, 
6  Wall.  423-439  (18:756);  Har- 
tranft  v.  Welgmann,  121  U.  S.  609- 
616  (30:1012);  Supervisors  v. 
Kennicott,  103  U.  S.  554-558  (26: 
486.) 

11 U.  S.  Const.  VII,  Amndt;  U. 
S.  Rev.  Stat.  sec.  648;  Hodges  v. 
Easton,    106   U.    S.    408-413    (27: 


1C9);  New  Orleans  Ins.  Asso.,  16 
Wall.  378-390  (21:358);  Prentice 
V.  Zane,  8  How.  470-489  (12: 
1100) ;  Chesapeake  Ins.  Co.  v. 
Stark,  6  Cranch,  268-273  (3:220); 
Barnes  v.  WUliams,  11  Wheat. 
415-417  (6*508);  Buchanan  v.  Del- 
aware Ins.  Co.,  7  Cranch,  434-435 
(3:396);  Ward  v.  Cochran,  150  U. 
S.  597-610    (37:1195). 

In  Barnes  v.  Williams,  supra,  in 
which  there  was  a  special  verdict, 
but  the  Jury  failed  to  find  one  is- 
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§  1109.  Same — The  federal  rule  accords  with  the  common 
law  rule. — The  federal  rule,  stated  in  the  section  next  preced- 
ing, requiring  that  all  material  issues  of  fact  shall  be  deter- 
mined by  the  jury^  as  an  absolute  condition  precedent  to  the 
rendition  of  a  judgment,  is  in  perfect  accord  with  the  proced- 
ure of  the  English  common  law.  In  all  trials  of  civil  actions 
at  law,  in  the  common  law  courts  of  England,  before  the  pro- 
cedure was  changed  by  statute,  whether  the  issues  of  fact  were 
determined  by  a  general  verdict,  or  a  special  verdict,  or  a 
*' special  case,''  the  issues  were  either  found  by  the  jury,  or 
the  statement  of  the  facts  assented  to  by  them.  Even  in  set- 
tling the  statement  in  a  ** special  case,'*  if  any  difference  arose 
about  any  fact,  the  opinion  of  the  jury  was  taken  upon  it ;  and 
for  that  reason  they  were  not  discharged  until  the  statement 
of  the  facts  had  been  settled  and  signed,  in  accordance  with 
the  evidence  adduced  at  the  trial." 

§  1110.  The  legal  effect  of  verdicts  determined  by  state  law. 
When,  in  a  civil  action  at  common  law,  in  a  circuit  court  of  the 
United  States,  the  jury  returns  a  verdict,  finding  all  the  ma- 
terial issues  of  fact  in  the  case,  in  accordance  with  the  common 
law  rule,  and  the  federal  rule,  stated  in  the  two  sections  next 
preceding,  then  the  legal  effect  and  operation  of  that  verdict 
upon  the  rights  of  the  parties  embraced  within  those  issues 
and  so  decided  are  to  be  determined  and  ascertained  by  the 
law  of  the  state  where  the  court  is  held  and  the  trial  is  had. 
The  decision  of  the  issues  of  fact  must  be  made  in  accordance 
with  the  law  of  the  forum;  the  legal  effect  of  the  decision, 
when  so  made,  must  be  defined  and  determined  by  the  law  of 
the  place  where  made.  Such  is  the  rule  announced  by  the 
federal  supreme  court.^' 

sue  of  fact  necessary  to  the  plain-  and  the  court  could  not,  upon  a 

tiff's  right  to  recover,  but  instead  special    verdict,    intend    It.    The 

stated  the  evidence  of  the  fact,  up-  special   verdict   was   defective   in. 

on  which  the  trial  court  rendered  stating  the  evidence  of  the  fact, 

judgment  in  his  favor.  Chief  Jus-  instead  of  the  fact  itself.    It  was 

tice  Marshall,  upon  writ  of  error,  impossible,  therefore,  that  a  judg- 

delivering  the  opinion  of  the  court,  ment  could  be  pronounced  for  the 

said:  plaintiff." 

"'Although  in  the  opinion  of  the  12  Ante    sees.    1103.    1104,    1105, 

court  there  was  sufficient  evidence  1106,  and  authorities  cited  under 

in  the  special  verdict  from  which  each  of  them, 

the   Jury   might   have   found   the  is  Glenn   v.   Sumner,   132  U.   S. 

fact,  yet  they  have  not  found  it,  152-157  (33:301);  Bond  v.  Dustin, 
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« 

§  1111.  Writs  of  inquiry. — ^At  the  common  law,  in  actions 
sounding  in  damages,  where  the  defendant  made  default,  or 
where  judgment  quod  recuperet  was  rendered  against  him  upon 
an  issue  of  law,  the  judgment  of  the  court  was  ih  the  first  in- 
stance interlocutory,  that  the  plaintiff  ought  to  recover  his 
damages,  without  specifying  their  amount,  and  a  writ  of  in- 
quiry was  awarded  to  have  them  assessed  by  a  jury  of  the 
county^  and  commanding  that  the  inquisition,  when  made,  be 
returned  into  court.^*  The  value  of  this  writ  in  the  administra- 
tion of  justice  was  recognized  by  the  first  congress  of  the 
United  States,  as  evidenced  by  the  twenty-sixth  section  of  the 
judiciary  act,  which  is  as  follows : 

**That  in  all  causes  brought  before  either  of  the  courts  of  the 
United  States  to  recover  the  forfeiture  annexed  to  any  articles 
of  agreement,  covenant,  bond,  or  other  specialty,  where  the 
forfeiture,  breach  or  non-performance  shall  appear  by  default 
or  confession  of  the  defendant,  or  upon  demurrer,  the  court 
before  whom  the  action  is,  shall  render  judgment  therein  for 
the  plaintiff  to  recover  so  much  as  is  due  according  to  equity. 
And  when  the  sum  for  which  judgment  should  be  rendered  is 
uncertain,  the  same  shall,  if  either  of  the  parties  request  it,  be 
assessed  by  a  jury."^"  It  will  be  observed  that  the  right  to  a 
writ  of  inquiry  is  not  placed  by  the  judiciary  act  upon  the 
same  high  footing  as  the  right  to  a  trial  of  civil  actions  at 
law  by  a  jury;  and  this  is  according  to  the  reason  and  princi- 
ples of  the  English  common  law.  The  writ  was  never  awarded 
so  long  as  there  was  any  issue  of  fact  to  try ;  it  was  a  judicial 
writ  awarded  to  ascertain  the  amount  of  the  damages  which 
had  already  been  adjudged  to  the  plaintiff;  it  was  *'a  mere 
inquest  of  office  to  inform  the  conscience  of  the  court,"  who, 
if  they  pleased,  might  themselves  assess  the  damage,  and  it 
was  accordingly  the  practice  in  actions  upon  promissory  notes 
and  bills  of  exchange,  covenants  and  awards,  instead  of  exe- 
cuting a  writ  of  inquiry,  to  apply  to  the  court  for  a  rule  to 
show  cause  why  it  should  not  be  referred  to  a  master  to  ascer- 

112  U.  S.  604-609  (28:835);  Sawin  "  1  U.  S.  Stat,  at  L.  ch.  20,  sec 

V.  Kenny,  93  U.  S.  289-291    (23:  26,  p.  87;  U.  S.  Rev.  Stat.  sec.  961; 

926.)  4    Fed.    Stat.    Anno.    604;    U.    S. 

i«  Stephen,     PI.      (Philadelphia  Comp.    Stat.    1901,    p.    699;    Sun 

ed.  1824)  126-128;   2  Tidd's  Prac.  Printing    &    Publishing    Asso.    v. 

(1807)  513-525.  Moore,  183  U.  S.  642-674  (46:366). 
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tain  the  principal  and  interest  due,  and  why  judgment  final 
should  not  be  entered  for  the  amount  found  due,  without  ex- 
ecuting a  writ  of  inquiry,  and  the  rule  was  made  absolute  on 
an  affidavit  of  service,  unless  good  cause  was  shown  to  the 
contrary.** 

§  1112.  Amending  the  verdict.— In  the  trial  of  civil  actions 
at  common  law,  in  the  circuit  courts  of  the  United  States,  as 
shown  in, previous  sections,  all  the  material  issues  of  fact  in  the 
case  must  be  found  by  the  jury;  this  rule  is  fundamental, 
having  its  origin  in  the  federal  constitution,  and  the  trial  by 
jury  secured  by  that  instrument,  and  any  amendment  of  the 
verdict  of  the  jury  must  be  made  in  subordination  to  the  rule. 
The  court  cannot,  by  amendment,  find  a  fact  which  the  jury 
have  not  found  by  their  verdict.^^ 

The  courts  of  law  of  England,  when  acting  altogether  upon 
the  principles  of  the  common  law,  unaided  by  statute,  would 
amend  a  verdict  actually  rendered  by  the  jury  and  received 
and  recorded,  if,  from  the  pleadings  and  the  evidence  in  the 
cause,  the  court  was  satisfied  that,  in  the  form  in  which  it  was 
given  by  the  jury,  it  did  not  accomplish  what  they  intended, 
and  did,  on  that  account,  fail  to  do  justice  to  the  party  in  whose 
favor  they  had  found.  In  the  federal  courts,  the  sufficiency  of 
the  finding  by  the  jury  to  constitute  a  legal  verdict  upon  the 
issues  joined,  and  to  make  it  operate  as  such,  and  to  authorize 
the  court  to  render  a  judgment  upon  it,  depend  upon  the 
rules  of  the  common  law,  except  in  so  far  as  they  have  been 
modified  by  the  acts  of  congress.  The  sufficiency  of  the  finding 
must  be  tested  by  the  rules  of  the  common  law,  and  the  statutes 
of  the  United  States.  Although  the  verdicts  of  juries  are  not 
specifically  mentioned  in  the  thirty-second  section  of  the  judi- 
ciary act,  they  are  within  its  intendment  and  cannot  be  ex- 
cluded from  its  operation ;  the  provisions  of  the  section  extend 
to  the  ''imperfections,  defects,  and  want  of  form**  in  the  find- 
ing of  juries,  as  well  as  to  the  other  proceedings  in  a  suit. 
And,  although  the  verdict  of  a  jury  may  be  imperfect,  defect- 
ive, or  wanting  in  form,  yet  if,  when  considered  in  connection 
with  the  pleadings  and  the  evidence  in  the  case,  its  substantial 
meaning  and  intent  are  manifest,  and  from  that  meaning  and 


16  2  Tldd'sPrac.  (1807)  513-525.         i^Ante    sees.    1052.    1103.    1104. 

1105.  1106  aad  authorities  cited. 
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intent,  so  made  manifest,  the  finding  is  sufficient  to  constitute 
a  legal  verdict  upon  the  issues  joined,  the  imperfections,  de- 
fects and  want  of  form  are  cured  by  the  operation  of  the 
statute,  and  the  court  should  amend  it,  **and  give  judgment 
according  as  the  right  of  the  cause  and  matter  in  law  shall 
appear  unto  them."  *• 

§  1118.  Same— ** Manifest  intent  of  the  jury."— While  the 
subject  of  amending  verdicts  is  by  no  means  free  from  difficulty, 
it  may  be  safely  affirmed  that  a  general  rule  is  deducible  from 
the  federal  authorities.  That  rule  is:  In  order  to  amend  a 
verdict  in  any  event,  the  defect  in  it,  as  actually  rendered,  must 
be  of  such  a  character  as  not  to  prevent  the  court  from  law- 
fully rendering  judgment  upon  it  according  to  the  **  manifest 
intent  of  the  jury,''  if  that  ** manifest  intent*'  can  be  ascer- 
tained by  the  court,  which  must  be  arrived  at  by  a  considera- 
tion and  examination  of  the  verdict,  as  actually  rendered,  and 
the  pleadings  in  the  cause,  and  the  evidence  adduced  upon 
the  trial ;  and  if,  from  such  examination  and  consideration,  it  is 
manifest  that  the  jury  intended  to  find  all  the  facts  within  the 
issue  or  issues  made  by  the  pleadings  which  are  essential  to  the 
rendition  of  a  judgment  for  the  party  in  whose  favor  the  ver- 
dict was  rendered,  the  court  will  amend  it  so  as  to  make  it 
express  such  intent,  and  enter  judgment  accordingly." 

§  1114.  Defects  cured  by  verdict — Common  law  rule. — One 
4)t  the  most  important  rules  of  the  common  law  procedure, 
an4  one  which  is  of  very  great  value  in  the  administration  of 
Justice,  is  the  rule  that  certain  defects  in  pleading  are  aided 
or  cured  by  the  verdict  of  the  jury,  and  are,  therefore,  not 
available  to  the  parties  upon  motion  in  arrest  of  judgment. 
The  sterotyped  statement  of  the  rule  is  as  follows: 

'*  Where  there  is  any  defect,  imperfection,  or  omission  in  any 
pleading,  whether  in  substance  or  in  form,  which  would  have 


!•  Parks  v.  Turner,  12  How.  39- 
47  (13:883);  Roach  y.  Hulings, 
16  Pet.  319-326  (10:979);  Van 
Ness  v.  BanK  of  the  United  States, 
13  Pet.  17-22  (10:38);  Laber  ▼. 
Cooper.  7  Wall.  565-671  (19:151); 
Snyder  ▼.  United  States,  112  U.  S. 
216-217  (28:697);  Gay  ▼.  Joplin, 
13  Fed.  R.  650;  Paige  v.  Loring, 
Fed.  Cas.  No.  10.672;   Hopkins  v. 


Orr,  124  U.  S.  510-515  (31:523); 
Quantity  Manufactured  Tobacco,  5 
Ben.  457,  Fed.  Caa  No.  16.106a; 
Murphy  v.  Stewart,  2  How.  262- 
284    (11:261). 

i»  Parks  v.  Turner,  12  How.  39- 
47  (13:883);  Hopkins  v.  Orr,  124 
U.  S.  150-515  (31:523);  Ante  sec. 
1112,  and  authorities  there  cited. 
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been  a  fatal  objection  upon  demurrer,  yet  if  the  issue  joined  be 
such  as  necessarily  required,  on  the  trial,  proof  of  the  facts- 
so  defectively  or  imperfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either  the  judge  would 
direct  the  jury  to  give  or  the  jury  would  have  given,  the  ver- 
dict, such  defect,  imperfection,  or  omission,  is  cured  by  the 
verdict."  '*The  expression  cured  by  verdict  signifies  that  the 
court  will,  after  a  verdict,  presume  or  intend  that  the  particu- 
lar thing  which  appears  to  be  defectively  or  imperfectly  stated 
or  omitted  in  the  pleading,  was  duly  proved  at  the  trial.''  The 
rule  applies  only  where  a  cause  of  action  or  ground  of  defense 
is  defectively  or  inaccurately  stated,  and  not  where  there  is  a 
total  omission  to  state  them.  The  general  rule,  at  common 
law  is,  '*that  a  verdict  will  aid  a  defective  statement  of  title,  but 
will  never  ajssist  a  statement  of  a  defective  title,  or  cause  of  ac- 
tion.''^^ 

§  1116.  Motion  in  arrest  of  judgment. — ^The  only  ground  of 
arresting  judgment  is  some  cause  intrinsic^  appearing  upon  the 
face  of  the  record,  which  would  render  it  erroneous  and  rever- 
sible upon  w^rit  of  error.  It  is  immaterial  upon  what  part  of  the 
record  the  error  may  arise,  from  the  commencement  of  the 
suit  to  the  verdict,  if  it  be  such  as  would  require  a  reversal,  the 
court  is  bound  to  arrest  the  judgment.  A  motion  in  arrest  of 
judgment  is  in  the  nature  of  an  assignment  of  errors  upon  the 
face  of  the  record.  Parties  cannot  move  in  arrest  of  judgment 
for  any  thing  that  is  aided  by  verdict  at  common  law,  or  amend- 
able at  c6mmon  law,  or  by  the  statutes  of  amendments,  or 
cured  by  the  statutes  of  jeofails.*^ 

§  1116.  Motions  for  judgment  non  obstante  veredicto,  and 
repleader — ^Distinction. — Where  a  plea  confesses  the  action, 
and  does  not  sufficiently  avoid  it,  the  common  law  rule  is  that 


20  1  Chltty,  PI.  (12th  Am.  ed.) 
673-681;  2  Tidd's  Prac.  (1807) 
826;  Stephen,  PI.  (Philadelphia 
ed.  1824)  1G5-167;  2  Saunder's  PI. 
ft  E^r.  1222-1223;  1  Saunder's  Rep. 
228-228d»  and  note  where  the  au- 
thorities are  collected. 

212  Tidd*8  Prac.  (1807)  824; 
Stephen  PI.  (Philadelphia  ed.. 
1824)  117;  Barriere  v.  Nairac,  2 
DalL    249     (1:3G8);     Murphy    v. 


Stewart,  2  How.  226-284  (11:261); 
3  Bl.  Com.  393;. Bond  v.  Dustln, 
112  U.  S.  604-609  (28:835) ;  Carter 
V.  Bennett.  16  How.  354-357  (14: 
727) ;  Brown  v.  Massachusetts.  144 
U.  S.  573-680  (36:546);  Van  Stone 
/.  Stilwell  ft  Brice  Mfg.  Co..  142 
U.  S.  128-138  (35:961);  Burrows 
V.  Nlblack  (C.  C.  A.)  84  Fed.  R. 
112. 
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judgment  shall  be  given  qn  confession,  without  regard  to  a 
verdict  for  the  defendant,  which  is  called  a  judgment  non 
obstante  veredicto;  and  in  such  a  case,  a  writ  of  inquiry  will 
issue  to  assess  the  plaintiff's  damages. 

A  verdict  cannot  aid  an  immaterial  issue,  which  is  defined  to 
be:  ** Where  that  which  is  materially  alleged  by  the  pleadings 
is  not  traversed,  but  an  issue  is  taken  on  such  a  point  as  will 
not  determine  the  merits  of  the  cause.  Where  the  issue  is  im- 
material, the  court  will  award  a  repleader."  At  common  law, 
a  repleader  was  allowed  before  trial;  but  since  the  statute  of 
jeofails,  it  is  never  allowed  till  after  trial  and  not  then  unless 
it  will  be  the  means  of  effecting  substantial  justice  between 
the  parties.  The  distinction  between  a  repleader,  and  a  judg- 
ment no^i  obstante  veredicto  is  this :  where  the  plea  is  good  in 
form,  though  not  in  fact,  that  is,  if  it  contain  a  defective  title,, 
or  ground  of  defense,  by  which  it  is  apparent  to  the  court,  upon 
the  defendant's  own  showing,  that  in  any  way  of  putting  it^ 
he  can  have  no  merits,  and  the  issue  joined  thereon  be  found 
for  him,  then,  as  the  awarding  of  a  repleader  could  not  mend 
the  case,  the  court  will  at  once  give  judgment  no7i  obstante  vere- 
dicto; but  where  the  defect  is  not  so  much  in  the  title  as  ixk 
the  manner  of  stating  it,  and  the  issue  joined  thereon  is  im- 
material, so  that  the  court  could  not  know  for  whom  to  give 
judgment,  whether  for  the  plaintiff  or  defendant,  then  in  such 
case  the  court  will  award  a  repleader.  A  judgment  non  obstante 
veredicto  is  always  upon  the  merits  and  never  granted  but  in 
a  very  clear  case;  a  repleader  is  always  upon  the  manner  and 
form  of  pleading." 

§  1117.  New  trials — ^Authority  of  the  federal  courts  to  grant. 
The  seventeenth  sectio.n  of  the  judiciary  act  provides  that,  the 
circuit  and  district  courts  of  the  United  States  ''shall  have 
power  to  grant  new  trials,  in  cases  where  there  has  been  a  trial 
by  jury,  for  reasons  for  which  new  trials  have  usually  been 
granted  in  the  courts  of  law."  ^*  This  power  is  conferred,  by 
the  statute,  pursuant  to  the  seventh  amendment  to  the  federal 
constitution,  (which  was  submitted  contemporaneously  with 
the  adoption  of  the  judiciary  act),  which  declares  that  '*no 

22  2  Tidd's  Prac.  (1807)  828-831;  23  u.  S.  Rev.  Stot.  sec.  726;  1  U, 

Stephen,     PI.     (Philadelphia    ed.  S.  Stat,  at  L.  ch.  20,  sec.  17,  pp. 

1824)  117-120;  1  Chitty,  PL  (12th  73-79;  4  Fed.  Stat.  Anno.  549;  U. 

Am.  ed.)   656-666.  S.  Comp.  Stat.  1901,  p.  584. 
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fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States,  than  according  to  the  rules  of  the 
common  law/'  a  motion  for  a  new  trial  being  one  of  the  settled 
methods  of  the  common  law  for  the  re-examination  of  facts 
determined  by  a  jury.**  The  real  source  of  the  power  is  in 
the  constitution,  but  is  distributed  and  vested  by  the  statute, 
which  confers  a  valuable  remedy  upon  litigants,  and  upon 
which  the  trial  courts  are  required  to  exercise  their  discretion, 
and  a  failure  to  exercise  it  may  be  reviewed  upon  writ  of 
error.** 

§  1118.  Same — Not  controlled  by  rules  of  state  procedure. — 
The  act  of  conformity  does  not  embrace  motions  for  new  trials 
in  actions  at  law  in  the  district  and  circuit  courts  of  the  United 
States,  and  state  rules  of  procedure  have  no  application  to  that 
remedy.  Motions  for  new  trials  in  the  federal  courts  must  be 
according  to  the  course  of  the  common  law,  and  the  rules  of 
procedure  of  that  system,  as  th^y  have  been  announced-  and 
applied  in  the  decisions  of  the  supreme  court  of  the  United 
States.  In  regard  to  motions  for  new  trials  and  bills  of  ex- 
•ception,  those  courts  are  independent  of  any  statute,  practice 
or  procedure  prevailing  in  the  courts  of  the  state  where  the 
trial  is  had.** 

§  1119.  Same — Same — ^When  state  law  gives  new  trial  in 
«jeotmeiit. — ^By  the  common  law,  the  action  of  ejectment  was 
jbl  purely  possessory  action,  and  its  determination  decided  noth- 
ing beyond  the  right  of  the  plaintiff  at  the  date  of  the  demise, 
and  successive  actions  might  be  brought  upon  an  averment  of 
other  and  different  demises;  and,  therefore,  in  such  cases  one 
judgment  was  not  a  bar  to  another  action  for  the  same  premi- 
ses. Where  a  state,  by  statute,  changes  this  common  law  rule, 
and  makes  a  judgment  in  the  action  of  ejectment  conclusive 
upon  the  title,  but  gives  the  losing  party  at  the  first  trial  the 
absolute  right  to  a  new  trial  when  applied  for  within  a  specified 

24  Parsons  V.  Bedford,  3  Pet.  433  192    (33:309);    Indianapolis  ft  St 

(7:732);      Stephen.     PI.      (Phila-  Louis  R.  Co.   v.  Horst,  93  U.  S. 

•del phia  ed.  1824)  114-120.  291-301     (23:898);     Fishbum    v. 

2B  Felton  V.  Spire  (C.  C.  A.)  78  Chicago.    Milwaukee   ft   St    Paul 

Fed.    R.    576;    Mattox    v.    United  Ry.   Co..   137   U.    S.    (60-61    (34: 

States,  146  U.  S.  140-163  (36:917).  685);  Newcomb  v.  Wood.  97  U.  8. 

»oU.     S.    Const.     7th    Amndt;  581-584   (24:1086);   Lowry  v.  Ry. 

Missouri  Pacific  Ry.  Co.  v.  Chica-  Co.,  68  Fed.  R.  827. 
ZO  ft  Alton  R.  Co.,  132  U.  S.  191- 
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time,  and  upon  the  payment  of  costs,  without  showing  any 
irrounds  therefor,  such  right  to  a  new  trial  is  regarded  as  a 
vahiable  one,  and  the  statute  which  authorizes  it  confers  a 
substantial  right,  and  one  not  dependent  uporf  the  discretion  of 
the  court;  and  the  federal  courts,  sitting  in  the  state,  will  en- 
force the  right,  not  as  a  mere  matter  of  procedure,  but  as  a 
statutory  rule  giving  additional  security  to  the  title  to  real 
property.^^ 

§  1120.  Same — ^It  is  a  matter  of  right  to  make  a  motion  for 
a  new  trial. — The  party  against  whom  the  verdict  of  a  jury  is 
given  in  a  federal  circuit  court  is  entitled,  as  a  matter  of  right, 
to  make  and  file  a  motion  for  a  new  trial,  and  to  have  it  con- 
sidered by  the  trial  judge,  to  have  him  exercise  his  discre- 
tion upon  it,  and  to  determine  it  as  to  him  shall  seem  just" 
While  the  motion  is  addressed  to  the  discretion  of  the  court,  it 
is  a  remedy  secured  by  the  constitution  and  laws  to  a  party 
litigant  for  the  correction  by  the  trial  court  of  injustice  done 
by  the  verdict  of  a  juiy.  It  is  one  of  the  most  important  rights 
which  a  party  to  a  jury  trial  can  have.  It  is  a  right  to  invoke 
the  discretion  of  the  court  to  decide  whether  the  injustice  of 
the  verdict  is  such  that  he  ought  to  have  an  opportunity  to  take 
the  case  before  another  jury.**  In  the  trial  of  causes,  it  often 
happens  that  in  the  hurry  of  the  trial  questions  arise  which  the 
court  is  obliged  to  pass  upon  without  that  consideration  which 
is  desirable;  and  the  policy  of  the  law  is  always  to  provide 
ample  means  for  a  review  or  reconsideration  of  the  questions 
which  may  arise  in  the  course  of  a  jury  trial,  and  to  reserve  to 
the  court  a  right,  upon  a  reconsideration,  to  set  aside  the  ver- 
dict and  judgment,  if  the  ends  of  justice  and  law  seem  to 
require  it.'®  **Next  to  doing  right,  the  great  object  in  the 
administration  of  public  justice  should  be  to  give  public  satis- 
faction. If  the  verdict  be  liable  to  many  objections  and  doubts, 
in  the  opinion  of  the  counsel,  or  even  in  the  opinion  of  the  by- 
standers, no  party  would  go  away  satisfied  unless  he  had  a 
prospect  of  reviewing  it.    Such  doubts  would  with  him  be  de- 

27  Small  Y.  Mitchell,  143  U.  S.  ft  Co.  v.  Western  Manufacturing 

99-110    (36:90);    Equator  Mining  Co.,  170  U.  S.  676-681  (42:1192). 
&  Smelting  Co.  v.  Hall,  106  U.  S.         29  Pelton  v.  Spiro  (C.  0.  A.)  78 

86    (27:114).  Fed.  R.  576. 

2«  Mattox  Y.  United  States,  146         so  Rutherford  v.  Penn.  Mut.  Life 

U.  8.  140-153    (36:917);   Kigman  Ins.  Co.,  1  Fed.  R.  466. 
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<jisive ;  he  would  arraign  the  determination  as  manifestly  unjust, 
and  abhor  a  tribunal  which  he  imagined  had  done  him  an  injury 
without  a  possibility  of  redress."  *^ 

§  1121.  Same— Granting  or  refusing  rests  in  discretion  of 
the  trial  court. — It  has  long  been  the  established  law  in  the 
courts  of  the  United  States,  that  the  granting  or  refusing  to 
grant  a  new  trial  rests  in  the  sound  discretion  of  the  court 
that  tried  the  case,  and  to  whom  the  motion  is  addressed,  and 
that  the  ruling  of  the  court  upon  the  motion  cannot  be  reviewed 
upon  writ  of  error  ;*^  but  the  refusal  of  the  trial  court  to  con- 
sider at  all  any  substantial  ground,  set  up  by  the  party,  for  new 
trial  may  be  assigned  as  error  in  the  appellate  court.*^ 

§  1122.  Same — ^When  the  motion  for  new  trial  must  be  filed. 
The  motion  for  a  new  trial  should  be  filed  during  the  term  at 
which  the  verdict  is  rendered ;  and,  being  seasonably  filed  and 
entertained  by  the  court,  it  may  be  taken  under  advisement, 
and  continued,  and  decided  at  a  subsequent  term  of  the  court, 
and  the  time  limited  for  the  suing  out  of  a  writ  of  error  does 
not  begin  to  run  until  the  motion  is  overruled.'*  Section 
eighteen  of  the  judiciary  act  makes  provision,  where  judgment 
has  been  entered  on  a  verdict,  or  a  finding  of  the  court  upon 
the  facts,  for  a  stay  of  execution  for  forty-two  days,  on  motion 
for  time  to  file  a  petition  for  a  new  trial,  and  if  such  petition 
should  be  filed  by  leave  within  the  time,  execution  is  to  be 
further  stayed  as  of  course,  and  if  a  new  trial  be  granted,  the 
former  judgment  shall  be  thereby  rendered  void.**  This  section 
provides  for  a  case  where  the  applicant  desires  to  obtain  an 
order  of  the  court  for  an  extension  of  time  within  which  to 
reduce  his  application  for  a  new  trial  to  form,  and  to  state  the 


«i  3  Bl.  Com.  391. 

82Newcomb  v.  Wood,  97  U.  S. 
581-584  (24:1085);  Fishburn  v. 
Chicago,  Milwaukee  &  St.  Louis 
Ry.  Co.,  137  U.  S.  GO-61  (34:585); 
Indianapolis  &  St.  Louis  R.  Co.  v. 
Horst.  93  U.  S.  291-301  (23:898); 
Missouri  Paciflc  Ry.  Co.  ▼.  Chica- 
go &  Alton  R.  Co.,  132  U.  S.  191- 
192  (33:309);  Schuhardt  v.  Allen, 
1  Wall.  359-371  (17:642);  Pitts* 
burg,  Cincinnati  &  St.  Louis  Ry. 
Co.  v.  Heck,  102  U.  S.  120  (26:58) ; 


Jones  V.  Buckell,  104  U.  S.  554- 
556  (26:841);  Home  Ins.  CJo.  v. 
Barton,  13  Wall.  603-604  (20:708). 

33  Felton  V.  Spiro  (C.  C.  A.)  78 
Fed.  R.  576;  Mattox  v.  United 
States,  146  U.  S.  140-153  (36:917). 

3«Kigman  &  Co.  v.  Western 
Manufacturing  Cto.,  170  U.  S.  675- 
681  (42:1192). 

36  TJ.  s.  Rev.  Stat.  sec.  987 ;  1  U. 
S.  Stat,  at  L.  ch.  20,  sec.  18,  pp. 
73-79;  3  Fed.  Stat.  Anno.  46;  U.  S. 
Comp.  Stat  1901,  p.  708. 
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<3auseSy  and  for  a  stay  of  execution  pending  the  motion,  and 
does  not  contravene  the  rule  that  the  application  must  be  made 
during  the  term  at  which  the  verdict  is  rendered ;  for  the  appli- 
cation for  an  extension  of  time  is,  itself  the  inception  of  the 
proceeding  to  have  the  verdict  set  aside.'*  It  is  a  general  rule 
that  after  the  expiration  of  the  term,  all  final  judgments,  de- 
crees or  other  final  orders  of  the  court  thereat  rendered  and 
entered  of  record,  pass  beyond  its  control,  unless  steps  be 
taken  during  that  term  by  motion  or  otherwise,  to  set  aside, 
modify,  or  correct  them.*^ 

§  1123.  Same — ^Eeasons  for  gnuitinsf  new  trial. — The  statute 
authorizes  the  courts  of  the  United  States  to  grant  new  trials 
**for  reasons  for  which  new  trials  have  usually  been  granted 
in  the  courts  of  law."  This  provision  has  received  a  liberal 
construction.  At  the  time  of  the  passage  of  the  original  judici- 
ary act,  reasons  or  causes  for  which  new  trials  were  usually 
granted  in  courts  of  law  were  ''wholly  extrinsic,  arising  from 
matter  foreign  to,  or  dehors  the  record."  These  were  usually 
(1)  want  of  notice  of  trial,  (2)  irregularity  in  selecting  or  im- 
paneling the  jury,  (3)  improper  conduct  of  the  jury,  (4)  im- 
proper conduct  of  the  prevailing  party,  his  agents  or  counsel, 
toward  the  jury,  (5)  improper  admission  or  exclusion  of  evi- 
dence, (6)  misdirection  by  the  judge  of  the  jury,  (7)  the  find- 
ing of  excessive  damages,  (8)  that  the  verdict  is  contrary  to 
the  evidence,  (9)  that  the  verdict  is  contrary  to  the  law, 
(10)  imperfection  of  the  verdict  by  reason  of  some  uncertainty 
or  ambiguity,  or  by  finding  less  than  the  whole  matter  put  in 
issue,  or  by  not  assessing  damages,  (11)  surprise,  accident,  in- 
advertence or  mistake,  (12)  newly  discovered  evidence,  and 
perhaps  other  reasons  of  a  similar  character.'® 

§  1124.  The  judgment — Controlled  by  state  laws.— The 
judgment  is  the  conclusion  or  sentence  of  the  law  upon  the 
facts  found  by  the  verdict  of  the  jury,  or  admitted  by  the 
parties,  or  upon  their  default  in  the  course  of  the  suit.  At 
common  law,  in  the  actions  of  assumpsit,  covenant,  case,  re- 
plevin, and  trespass,  the  judgment  for  the  plaintiff  was,  that 

8« Rutherford  v.  Penn  Mut.  Life  681    (42:1192);   Heckman  v.  Fort 

Ins.  Co.,  1  Fed.  R.  456;  Felton  v.  Scott,  141  U.  S.  415-419   (35:775). 

Spiro  (C.  C.  A.)  78  Fed.  R.  579.  88  3  Bl.  Com.  389;  2  Tidd's  Prac. 

37Kigman    ft    Co.    v.    Western  (1087)      830-832;      Stephen,     PL 

Manufacturing  Co.,  170  U.  S.  675-  (Philadelphia  ed.  1824)   115-116. 
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he  recover  his  damages  and  costs  against  the  defendant;  and, 
if  the  action  was  against  an  executor  or  administrator,  to  be 
levied  of  the  goods  of  the  testator  or  intestate^  in  the  hands  of 
the  defendant,  if  he  had  so  much  thereof  to  be  administered, 
if  not,  then  the  costs  to  be  levied  de  bonis  propriis.  In  the  action 
of  debt,  the  judgment  for  the  plaintiff  was,  that  he  recover 
his  debt,  together  with  his  damages  and  costs ;  and,  if  the  action 
was  against  an  executor  or  administrator,  to  be  levied  of  thfe 
goods  of  the  testator  or  intestate,  in  the  hands  of  the  defend- 
ant, if  he  had  so  much  thereof  to  be  administered,  if  not,  then 
the  costs  to  be  levied  de  bonis  propriis.  In  an  action  of  an- 
nuity, the  judgment  was  for  the  plaintiff  co  recover  the 
annuity,  and  arrearages  of  the  same,  as  well  before  the  bringing 
of  the  action  as  afterwards,  up  to  the  time  when  judgment 
was  given.  In  the  action  of  detinue,  the  judgment  for  the 
plaintiff  was  that  he  recover  the  goods,  or  their  value,  with 
damages  and  costs.  In  replevin,  the  judgment  for  defendant^ 
at  common  law,  was  to  have  a  return  of  the  goods;  and  in 
other  actions,  the  judgment  for  the  defendant  was,  that  plain- 
tiff take  nothing  by  his  writ,  and  that  defendant  recover  his 
costs  only.  In  real  and  mixed  actions,  the  judgment  for  the 
plaintiff  was,  that  he  recover  the  seisin  or  possession  of  the 
premises.^" 

In  actions  at  law,  in  the  circuit  courts  of  the  United  States, 
by  virtue  of  the  act  of  conformity,  judgments,  both  as  to 
form  and  substance,  and  the  parties  for  whom,  and  against 
whom  they  may  be  rendered,  are  controlled  by  the  laws  of  the 
states  in  which  the  courts  are  respectively  held  and  the  actions 
are  tried.  Such  state  statutes  furnish  a  rule  of  practice  for  the 
courts  of  the  United  States.**^ 

§  1125.  Same— Lien  of  judgments  of  the  United  States 
courts. — Judgments  and  decrees  rendered  in  a  circuit  or  district 
court  of  the  United  States  within  a  state,  are  liens  on  the 
property  of  the  debtor  throughout  the  state  in  the  same  man- 
ner,  and  to  the  same  extent,  and  under  the  same  conditions 
only,  as  if  rendered  by  a  court  of  general  jurisdiction  of  such 

«»2  Tldd's  Prac.  (1807)  841-842;  291  (23:926);  Bond  v.  Duetin,  112 

Stephen,     PI.     (Philadelphia     ed.  U.  S.  604^609  (28:835);  Santa  An- 

1824)  126-132;  3  Bl.  Com.  395-396,  na   v.    Frank.    113   U.    S.   339-340 

412.  (28:978);   Hopkins  v.  Orr,  124  U. 

4oSawin  v.  Kenny,  93  U.  S.  289-  S.  510-516  (31:523). 
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state;  but  in  order  to  fix  the  lien,  when  the  laws  of  the  state 
require  the  judgments  and  decrees  of  the  state  court  to  her 
registered,  recorded,  docketed,  or  indexed,  such  state  lawe- 
ftiust  authorize  the  judgments  and  decrees  of  the  federal  courts- 
to  be  dealt  with  in  the  same  manner/^  But  it  is  not  necessary 
to  fix  a  lien  of  such  federal  court  judgments  in  the  county  or 
parish  wherein  rendered,  if  the  clerk  of  such  court  be  requiredl 
by  law  to  have  a  permanent  office  and  a  judgment  record  open 
at  all  times  for  public  inspection  in  such  county  or  parish.*' 
And  judgments  and  decrees  rendered  in  a  circuit  or  district 
court,  within  a  state,  shall  cease  to  be  liens  on  real  estate  or 
chattels  real,  in  the  same  manner  and  at  like  periods  as  judg- 
ments and  decrees  of  the  courts  of  such  state  cease,  by  law, 
to  be  liens  thereon-*' 

§  1126.  Same— Federal  court  clerks  to  keep  index  of  judg- 
ments.— ^It  is  provided  by  statute,  *'that  the  clerks  of  the  sev- 
eral courts  of  the  United  States  shall  prepare  and  keep  in 
their  respective  offices  complete  and  convenient  indices  and 
cross-indices  of  the  judgment  records  of  said  courts,  and  such 
indices  of  such  records  shall  at  all  times  be  open  to  the  inspec- 
tion and  examination  of  the  public."  ** 

§  1127.  Execution — State  remedies  in  force  on  December  1^ 
A.  D.  1873 — State  remedies  subsequently  adopted  by  federal 
courts. — ^Any  party  recovering  a  judgment  in  an  action  at  law 
in  any  circuit  or  district  court  of  the  United  States,  is  entitled 
to  similar  remedies  upon  the  same,  by  execution  or  otherwise,, 
to  reach  the  property  of  the  debtor,  as  are  provided  in  like 
causes  by  the  laws  of  the  state  in  which  such  court  is  held,  as 
such  state  laws  existed  on  Dec.  1,  A.  D.,  1873,  the  date  upon 
which  the  United  States  revised  statutes  took  effect;  or  the 
remedies  provided  by  the  law  of  the  state  enacted  since  said 
date,  and  adopted  by  general  rules  of  said  courts.** 

«i  25  U.  S.  Stat,  at  L.  eh.  729,  sec.  2,  p.  357;  4  Fed.  Stat.  Anno, 

sec.  1,  p.  357;  4  Fed.  Stat  Anno.  5-6. 

6.  *5U.  S.  Rev.  Stat  916;   3  Fed. 

42  28  U.  S.  Stat  at  L.  ch.  180»  Stat  Anno.  44;  4  Fed.  SUt  Anno., 

sec.  3,  p.  814;  4  Fed.  Stat  Anno.  8.  580;    U.   S.   Comp.   Stat   1901,  p. 

*«U.  S.  Rev.  Stat  see.  967;   4  684;  Lamaster  v.  Keeler,  123  U.  S. 

Fed.  Stat  Anno.  4.  376-391   (31:238);  Cook  v.  Avery,. 

«4  25  U.  S.  Stat  at  L.  ch.  729,  147  U.  S.  375-386  (37:209);  Ante* 


sees.  942,  943. 
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§  1128.  Same— Executions  to  run  in  all  districts  of  a  state.^ 

It  is  provided  by  statute  that:  '*A11  writs  of  execution  upon 
judgments  or  decrees  obtained  in  a  circuit  or  district  court,  in 
any  state  which  is  divided  into  two  or  more  districts,  may  run 
and  be  executed  in  any  part  of  such  state ;  but  shall  be  issued 
from,  and  made  returnable  to,  the  court  wherein  the  judgment 
was  obtained.''  ^ 

(.6)  Trial  by  the  Court  Without  the  Intervention  op  a  Jury. 

§  1129.  Procedure  in  trials  by  the  court. — The  entire  scheme 
of  judicial  procedure  established  by  law,  for  the  trial  of  issues 
of  fact  by  tl^  court,  without  the  intervention  of  a  jury,  in  civil 
actions  at  law  in  the  circuit  courts  of  the  United  States,  and  for 
a  review  upon  writ  of  error  of  the  rulings  of  the  court  in  such 
trials,  is  embraced  in  two  short  sections  of  the  United  States 
revised  statutes,  which  constitute  the  whole  of  the  federal 
statutory  law  upon  the  subject;  and  we  must  look  alone  to 
those  statutory  provisions,  and  the  decisions  of  the  federal' 
courts  construing  and  applying  them,  for  the  rules  of  procedure 
in  such  trials,  and  the  review  of  final  judgments  rendered  in 
them  upon  writ  of  ierror.*^    Those  sections  read  as  follows: 

''Issues  of  fact  in  civil  cases  in  any  circuit  court  may  be 
tried  and  determined  by  the  court,  without  the  intervention 
of  a  jury,  whenever  the  parties,  or  their  attorneys  of  record, 
file  with  the  clerk  a  stipulation  in  writing  waiving  a  jury.    The 


«<iU.  S.  Rev.  Stat  sec.  985;  3 
Fed.  Stat.  Anno.  44;  U.  S.  Ck>mp. 
Stat.  1901,  p  707;  4  U.  8.  SUt.  at 
L.  ch.  124,  p.  184. 

*7  Swift  &  Co.  v.  Jones  (C.  C. 
A.)  145  Fed.  R.  489.  In  this  case, 
WaddUl,  District  Judge,  deUvering 
the  opinion  of  the  court,  said: 
"Such  sections  constitute  within 
themselves  a  perfect  and  complete 
system  for  the  guide  and  govern- 
ment of  the  federal  courts,  and 
ought  not  to  be  departed  from. 
Nothing  is  better  settled  than  that, 
whenever  congress  has  legislated 
upon  any  matter  of  pracUce,  and 


prescribed  a  definite  rule  for  the 
government  of  its  own  courts,  it 
is,  to  that  extent  exclusive  of  the 
legislation  of  the  state  upon  the 
same  matter.  •  *  •  It  is  the 
duty  of  the  trial  courts  to  adhere 
rigidly  to  these  enactments  of  con- 
gress, prescribed  for  their  govern- 
ment, and  the  presumptions  are 
all  unfavorable  to  the  waiver  of 
the  right  of  trial  by  jury;  and 
whenever  cases  are  submitted  to 
them  for  trial  without  a  jury,  it 
must  plainly  appear  that  the  waiv- 
er was  made  as  prescribed  by  the 
act  of  congress." 
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finding  of  the  court  upon  the  facts,  which  may  be  either  general 
or  special,  shall  have  the  same  effect  as  the  verdict  of  a  jury.'*  *• 

"When  an  issue  of  fact  in  any  civil  cause  in  a  circuit  court  is 
tried  and  determined  by  the  court,  without  the  intervention  of 
a  jury,  according  to  section  six  hundred  and  forty-nine,  the 
rulings  of  the  court  in  the  progress  of  the  trial  of  the  cause, 
if  excepted  to  at  the  time,  and  duly  presented  by  a  bill  of  ex- 
ceptions, may  be  reviewed  by  the  supreme  court  upon  a  writ  of 
error,  or  upon  an  appeal ;  and  when  the  finding  is  special  the 
review  may  extend  to  the  determination  of  the  sufKciency  of 
the  facts  found  to  support  the  judgment.N' '  *• 

§  1130.  Same— Analysis  of  the  procedure. — ^An  examination 
of  the  sections  of  the  law  just  quoted  show  that  they  prescribe 
the  following  rules  for  the  trial  of  actions  at  law,  in  the  circuit 
courts,  by  the  court,  without  the  intervention  of  a  jury,  namely : 
(1)  As  a  condition  precedent  to  the  power  of  the  court  to  try 
the  issues  of  fact,  the  parties,  or  their  attorneys  of  record, 
must  file  with  the  clerk  of  the  court  where  the  cause  is  pending 
a  stipulation  in  writing  waiving  a  jury;  (2)  the  finding  of  the 
court  upon  the  facts  may  be  either  general  or  special;  (3)  if  the 
finding  of  the  court  upon  the  facts  be  general,  it  shall  have  the 
same  effect  as  a  general  verdict  of  a  jury  at  common  law; 
(4)  if  the  finding  of  the  court  upon  the  facts  be  special,  it  shall 
have  the  same  effect  as  a  special  verdict  of  a  jury  at  common 
law ;  (5)  the  finding  of  the  court  upon  the  facts,  whether  general 
or  special,  settles  all  questions  of  fact  passed  upon,  and  is  con- 
clusive, and  the'  finding  cannot  be  re-examined  upon  writ  of 
error,  any  more  than  the  facts  found  by  a  jury;  (6)  the  rulings 
of  the  court  made  in  the  progress  of  the  trial  of  the  cause  may 
be  reviewed  by  the  supreme  court  upon  writ  of  error;  (7)  in 
order  to  secure  a  review  upon  writ  of  error  of  the  rulings  made 
by  the  court  upon  the  trial,  such  rulings  must  be  excepted  to 
at  the  time  they  are  made,  and  duly  presented  by  a  bill  of 
exceptions;  and  (8)  when  the  finding  of  the  court  upon  the 
facts  is  special,  the  review  in  the  appellate  court  may  extend 
to  the  determination  of  the  sufficiency  of  the  facts  found  to 
support  the  judgment.**^ 

«8U.   S.  Rev.   Stat.   see.   649;   4  Fed.  Stat.  Anno.  450;  U.  S.  Comp. 

Fed.  Stat.  Anno.  393;  U.  S.  Comp.  Stat.  1901,  p.  570. 
Stat.  1901,  p.  525.  «o  Norria    v.    Jackson,    9    Wall. 

4»U.  S.  Rev.  Stat  sec.  700;   4  125-129  (19:608);  Lehnen  v.  Dick- 
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§  1131.  The  stipulation  waiving  a  jury.— The  foundation  of 
the  whole  proceeding  of  a  trial  by  the  court,  in  actions  at  law, 
under  the  act  of  congress,  is  the  written  stipulation  waiving  a 
jury,  and  submitting  the  issues  of  fact,  as  well  as  of  law,  to 
the- court;  and  it  should  be  made  and  filed  in  full  compliance 
with  the  directions  of  the  statute,  before  the  commencement 
of  the  trial.  Before  the  passage  of  the  federal  statute,  it  had 
been  settled  by  repeated  decisions,  that  in  any  action  at  law 
in  which  the  parties  waived  a  trial  by  a  jury,  and  submitted  the 
facts  to  the  determination  of  the  court  upon  the  evidence,  its 
judgment  was  valid;  but  the  supreme  court  had  no  authority 
to  revise  the  rulings  of  the  trial  court  upon  the  admission  or 
rejection  of  testimony,  or  upon  any  other  question  of  law  grov.^- 
ing  out  of  the  evidence,  and,  therefore,  when  no  error  appeared 
upon  the  record,  it  was  compelled  to  aflSrm  the  judgment.  The 
reason  for  this  rule  was,  that,  by  the  established  and  familiar 
rules  and  principles  which  govern  common  law  proceedings,  na 
question  of  law  can  be  reviewed  and  re-examined  in  an  appellate 
court  upon  writ  of  error  (except  only  where  it  arises  upon  the 
process,  pleadings,  or  judgment,  or  execution,  in  the  cause),  un- 
less the  facts  are  found  by  a  jury,  by  a  general  or  a  special  ver- 
dict, or  are  admitted  by  the  parties  upon  a  case  stated  in  the  na- 
ture of  a  special  verdict,  stating  the  facts  and  referring  the  ques- 
tions of  law  to  the  court.  Even  in  actions  duly  referred  by  rule 
of  court  to  an  arbitrator^  only  rulings  and  decisions  in  matter 
of  law  after  the  return  of  the  award  were  reviewable  upon 
writ  of  error. 

And  since  the  passage  of  the  act  of  congress,  authorizing  a 
trial  by  the  court  upon  a  written  stipulation  waiving  a  jury,  and 


son.  148  U.  S. 71-80  (37:373);  City 
of  St  Louis  V.  Western  Union  Tel- 
egraph Co.,  148  U.  S.  92-107  (37: 
380);  Dirst  v.  Morrts,  14  WaU. 
484-491  (20:722);  Mercantile  Ins. 
Co.  V.  Polsom,  18  Wall.  237-254 
(21:827);  Brooklyn  Life  Ins.  Co. 
v.  Miller,  12  Wall.  285-304  (20: 
398);  Coddington  v.  Richardson, 
10  Wan.  51d-518  (19:981);  Cooper 
V.  Omohundro,  19  Wall.  65-70  (22: 
47);  Tyng  v.  Grinnell,  92  U.  S. 
467-473     (23:733);    Martinton    v. 


Fairbanks,  112  U.  S.  670-676  (28: 
862) ;  Stanley  v.  Board  of  Super- 
visors of  the  County  of  Albany, 
121  U.  S.  535-552  (30:1000);  Dool- 
ey  v.  Pease  (C.  C.  A.)  88  Fed.  R. 
446;  Bank  v.  BellviUe,  27  C.  C.  A. 
647;  Smiley  v.  Barker,  28  C.  C.  A. 
9;  Hathaway  v.  First  National 
Bank  of  Cambridge,  134  U.  S.  494- 
499  (33:1004);  St.  Louis  v.  Rutz, 
138  U.  S.  226-251  (34:941);  Run- 
kle  V.  Burnham,  153  U.  S.  216-22& 
(38:694). 
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providing  for  a  review  upon  writ  of  error  of  the  rulings  of  the 
court  in  the  progress  of  the  trial,  it  has  been  equally  well  set- 
tled by  a  series  of  decisions  of  the  supreme  court,  that  the 
appellate  court  cannot  review  and  re-examine  the  rulings  at 
the  trial  of  an  action  by  the  circuit  court,  without  a  jury,  un- 
less the  record  shows,  affirmatively,  such  a  waiver  of  a  jury  as 
the  statute  requires,  by  stipulation  in  writing  signed  by  the 
parties  or  their  attorneys,  and  filed  with  the  clerk  of  the  court. 
The  most  appropriate  evidence  of  a  compliance  with  the  statute, 
is  a  duly  authenticated  copy  of  the  written  stipulation  filed 
with  the  clerk;  but  the  existence  of  the  condition  upon  which 
the  review  is  allowed  is  sufficiently  shown  by  a  statement  in  the 
finding  of  facts  by  the  court,  or  in  the  bill  of  exceptions,  or  in 
the  record  of  the  judgment  entry,  that  such  a  stipulation  was 
made  in  writing  and  filed  with  the  clerk.  And  since  the  act 
of  congress,  as  before,  a  judgment  upon  an  agreed  statement 
of  facts,  signed  by  the  parties  or  their  counsel,  and  entered  of 
record,  leaving  no  question  of  fact  to  be  tried,  and  presenting 
nothing  but  questions  of  law,  may  be  reviewed  upon  writ  of 
error.  Such  an  agreed  statement  of  facts,  spread  at  large  upon 
the  record,  has  always  been  held  to  be  equivalent  to  a  special 
verdict,  and  to  present  questions  of  law  alone  for  the  considera- 
tion of  the  court,  and  a  judgment  upon  it  could  be  reviewed  upon 
writ  of  error,  and  it  was  not  intended  by  the  federal  statute 
here  under  consideration  to  interfere  with  this  practice,  but 
the  evident  object  of  that  legislation  was  to  give  special  find- 
ings by  the  court  the  same  effect,  for  the  purposes  of  a  writ  of 
error,  as  a  special  verdict  or  an  agreed  case.  Indeed,  an 
agreed  statement  of  facts,  or  case  stated,  signed  by  the  parties 
or  their  counsel,  and  entered  of  record,  is  of  itself  a  sufficient 
waiver  to  meet  the  requirements  of  the  statute.'^ 

§  1132.  What  questions  of  law  may  be  raised  on  the  trial  and 
reviewed  on  writ  of  error. — ^There  has  been  some  contrariety  of 
opinion  in  the  judicial  decisions,  as  to  what  extent  the  rulings 
of  the  court  upon  a  trial  in  an  action  at  law,  by  the  court, 
without  the  intervention  of  a  jury,  may  be  reviewed  and  re-ex- 

81  Bond  V.  Dustin,  112  U.  S.  604-  see,    131    U.    S.    65-66     (33:86); 

609  (28:835);  Supervisors  v.  Ken-  Dundee  Mortgage  &  Trust  Invest- 

nicott,  103  U.  S.  554-558  (26:486) ;  ment  Ck).  v.  Hughes,  124  U.  S.  157- 

Madison  v.  Warren.  106  U.  S.  622-  160  (31:357). 
623   (27:311);   Spalding  v.  Manas- 
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amined  upon  writ  of  error.  There  is  no  dissent  from  the  prop- 
osition that  the  rulings  of  the  court  upon  the  admission  or  re- 
jection of  evidence  may  be  so  reviewed,  when  the  exception  is 
reserved  at  the  time  the  ruling  is  made,  and  the  ruling  duly  pre- 
sented by  bill  of  exceptions ;  but  some  of  the  cases  hold  that  this 
is  the  full  extent  of  the  power  of  revision  and  re-examination 
upon  writ  of  error.*^^  It  seems,  however,  to  be  now  settled,  by 
the  better  reasoning,  and  the  weight  of  authority,  and  especi- 
ally by  the  later  decisions  of  the  supreme  court,  that,  upon  a 
trial  without  a  jury,  all  the  legal  questions  may  be  raised  and 
reserved  in  the  trial  court,  and  be  reviewed  and  re-examined 
upon  writ  of  error,  which,  could  be  so  raised  and  reserved  and 
reviewed  if  the  case  were  tried  by  a  jury.  The  form  is  some- 
times different,  but  the  substance  is  always  the  same.  The 
federal  statute  provides  that  **the  finding  of  the  court  shall 

• 

be  general  or  special;"  this  is  a  perfect  analogy  to  the  findings 
by  a  jury,  for  which  the  court  is  in  such  cases  substituted  by 
the  consent  of  the  parties.  It  is  also  provided  by  the  statute 
that  the  finding  ^*  shall  have  the  same  effect  as  the  verdict  of  a 
jury;"  and  that  ''the  rulings  of  the  court  in  the  progress  of  the 
trial  of  the  cause,  if  excepted  to  at  the  time,  and  duly  presented 
by  bill  of  exceptions,  may  be  reviewed  by  the  supreme  court 
upon  a  writ  of  error  or  upon  appeal.'*  This  provision  for  a 
review  of  rulings  in  the  progress  of  the  cause  is  in  exact  analogy 
to  the  familiar  and  long  established  law  an.d  practice,  as  to 
the  review  of  rulings  upon  jury  trials,  and  was  no  doubt  in 
the  mind  of  the  national  legislature  at  the  time  it  passed  the 
act.  The  statute  contains  no  limitation  upon  the  right  to,  and 
power  of  revision  and  review  of  the  rulings  of  the  court  in  the 
progress  of  the  trial ;  it  does  not,  either  in  terms  or  by  impli- 
cation, limit  the  review  to  rulings  upon  the  admission  and  re- 
jection of  evidence ;  there  is  nothing  in  the  nature  of  the  sub- 
ject  which  requires  any  such  limitation.  There  seems  to  be 
no  reason  why  the  parties  should  not  be  permitted  to  move 
the  court  to  ** declare  the  law''  of  the  case,  object  to  his  ruling, 
reserve  exceptions,  present  the  ruling  by  bill  of  exceptions,  and 

e2Dir8t  V.  Morris,  14  Wall.  484-  Wall.  66-70  (22:47);  Searcy  Coun- 

491  (20:722);  Mercantile  Ins.  Co.  ty  y.  Thompson,  (C.  C.  A.)  66  Fed. 

V.  Folsom,  18  Wall.  237-254  (21:  92;  City  of  Key  West  v.  Baer,  (C. 

827);    Cooper  v.  Onohunduro,  19  C  A.)  66  Fed.  R.  440. 
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obtain  a  review  and  re-examination  upon  writ  of  error.  This 
seems  to  be  the  meaning  of  the  earlier  and  later  decisions.'* 

§  1133.  Same — Obiter  dictum  of  BIr.  Justice  Bradley. — ^In  a 
case  calling  for  no  expression  of  opinion  upon  the  subject,  Mr. 
Justice  Bradley,  discussing  the  power  of  the  supreme  court  to 
review  and  re-examine  the  ''rulings  of  the  court  in  the  progress 
of  the  trial,"  where  a  jury  is  waived  under  the  statute,  said: 

''Had  there  been  a  jury,  the  defendant  might  have  called 
upon  the  court  for  instructions,  and  thus  raised  the  questions 
of  law  which  he  deemed  material.  Or,  had  the  law  which 
authorizes  the  waiver  of  a  jury  allowed  the  parties  to  require 
a  special  finding  of  the  facts,  then  the  legal  questions  could 
have  been  raised  and  presented  here  upon  the  findings  as  upon 
a  special  verdict.  But,  as  the  law  stands^  if  a  jury  is  waived, 
and  the  court  chooses  to  find  generally  for  one  side  or  the  other, 
the  losing  party  has  no  redress  on  error,  except  for  the  wrongful 
admission  or  rejection  of  testimony.'"^* 

This  obiter  dictum  is  the  origin  and  foundation  of  the  doct- 
rine, that  the  power  and  right  of  review  and  re-examination  ex- 
tends, in  such  cases,  only  to  rulings  upon  the  admission  and  re- 
jection of  evidence,**  and  is  inconsistent  with  both  the  prior  *• 
and  subsequent  *^  declarations  and  practice  of  the  supreme 
court. 

§  1134.  Same— The  practice  and  jyrocedure  stated  by  Mr. 
Justice  Miller. — ^In  an  early  case,  Mr.  Justice  Miller  of  the  su- 
preme court,  upon  careful  consideration,  stated  the  appropriate 


ss  Norris  v.  Jackson,  9  Wall.  125- 
129  (19:608);  Lehnen  v.  Dickson, 
148  U.  S.  71-80  (37:373);  City  of 
St.  Louis  y.  Western  Union  Tele- 
graph Co.,  148  U.  S.  92-107  (37: 
^80);  Runkle  v.  Bumham,  153  U. 
S.  216-228  (38:694);  Hathaway  v. 
First  National  Bank  of  Cambridge, 
134  U.  S.  494-499  (33:1004);  Cle- 
ment v.  Ins.  Ck).,  7  Blatchf.  51, 
Fed.  Cas.  No.  2,882;  Ins.  Co.  v. 
Tweed.   7  Wall.  44-53    (19:65). 

64  Dirst  V.  Morris,  14  Wall.  484- 
491    (20:722). 

63  Mercantile  Ins.  Co.  v.  Folsom, 
18  Wall.  237-254  (21:827);  Cooper 


v.  Omohundro,  19  Wall.  65-70 
(22:47) ;  Searcy  County  v.  Thomi>> 
son  (C.  C.  A.)  66  Fed.  92  (and  see 
especially  the  dissenting  opinion 
of  Sanborn,  Circuit  Judge) ;  City 
of  Key  West  v.  Baer  (C.  C.  A.)  66 
Fed.  R.  440. 

80  Norris    v.    Jackson,    9    Wall 
125-129  (19:608). 
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practice  and  procedure  in  actions  at  law,  tried  by  the  court 
without  a  jury,  under  the  federal  statute  as  follows: 

**1.  If  the  verdict  be  a  general  verdict,  only  such  rulings 
of  the  court,  in  the  progress  of  the  trial,  can  be  reviewed  as 
are  presented  by  bill  of  exceptions,  or  as  may  arise  on  the 
pleadings. 

**2.  In  such  cases,  a  bill  of  exceptions  cannot  be  used  to 
bring  up  the  whole  testimony  for  review  any  more  than  in  a 
trial  by  jury. 

''3.  That  if  the  parties  desire  a  review  of  the  law  involved  in 
the  case,  they  must  either  get  the  court  to  find  a  special  ver- 
dict, which  raises  the  legal  propositions  or  they  must  present 
to  the  court  their  propositions  of  law,  and  require  the  court 
to  rule  on  them. 

"4.  That  objection  to  the  admission  or  exclusion  of  evi- 
dence, or  to  such  ruling  on  the  propositions  of  law  as  the  party 
may  ask,  must  appear  by  bill  of  exceptions."'* 

In  a  case  of  comparatively  recent  date,  the  supreme  court  re- 
iterated the  above  propositions  in  iotidem  verbis,  and  declared 
that  they  '*have  been  persistently  adhered  to  by"  that  court;" 
and  in  a  more  recent  case  they  were  distinctly  approved  and 
relied  on  as  an  authorative  declaration  of  the  law  upon  the 
subject.'*^ 

§  1136 — ^Requisites  of  a  special  finding  by  the  court. — ^In 
actions  at  law  in  the  federal  and  circuit  courts,  tried  under 
the  statute  without  the  intervention  of  a  jury,  the  special  find- 
ing of  the  court,  authorized  by  law,  is  not  a  mere  report  of  the 
evidence  in  the  case,  but  is  a  statement  of  the  ultimate  facts 
on  which  the  law  of  the  case  must  determine  the  rights  of  the 
parties;  it  is  a  finding  of  the  propositions  of  fact  which  the 
evidence  establishes,  and  not  the  evidence  on  which  those  ulti- 
mate facts  are  supposed  to  rest.  The  finding  must  be  sufficient 
in  itself,  without  inferences,  or  comparisons,  or  balancing  of 
testimony,  or  weighing  evidence,  to  justify  the  application  of 
the  legal  principles  which  must  determine  the  case.  It  must 
leave  none  of  the  functions  of  a  jury  to  be  discharged  by  the 
appellate  court,  but  must  have  all  the  sufficiency,  fullness,  and 

osNorrls    v.    Jackson,    9    WaU.  eocity  of  St  Louis  v.  Western 

125-129   (19:608).  Union  Telegraph  Oc,  148  U.  S.  92- 
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perspecuity  of  a  special  verdict.  If  it  requires  the  appellate 
court  to  weigh  conflicting  testimony,  or  to  balance  admitted 
facts,  and  then  to  deduce  from  these  the  propositions  of  fact 
on  which  alone  a  legal  conclusion  can  rest,  then  it  is  not  such 
A  finding  as  the  appellate  court  can  act  upon,  for  the  determina- 
tion of  the  sufficiency  of  the  facts  found  to  support  the  judg- 
ment. Special  findings  under  the  statute  were  intended  by 
congress  as  a  proper  substitute  for  the  special  verdict  of  a  jury ; 
and  it  is  a  well  settled  rule,  both  at  common  law,  and  in  federal 
jurisprudence,  that  it  is  of  the  very  essence  of  a  special  verdict, 
that  the  jury  shall  find  the  ultimate  facts  on  which  the  court  is 
to  pronounce  judgment,  according  to  law;  and,  in  order  to 
•enable  an  appellate  court  to  act  upon  a  special  verdict,  the 
jury  must  find  the  facts,  and  not  merely  state  the  evidence  of 
facts ;  and  the  rule  is,  that  when  the  jury,  states  the  evidence 
merely,  without  stating  their  conclusion  of  fact,  a  comrt  of 
•error  cannot  act  upon  their  finding.'^ 

§  1136.  The  special  finding  should  be  ''spread  at  large  upon 
the  record." — ^It  is  perfectly  clear  from  the  federal  statute  and 
the  decisions  of  the  supreme  court  that,  in  cases  tried  by  the 
court  without  the  intervention  of  a  jury,  it  was  the  intention  of 
congress,  in  the  passage  of  the  statute,  the  special  finding  of  the 
court  shall  have  the  effect,  and  perform  the  functions  and  office 
•of  a  special  verdict  of  a  jury  at  common  law.  One  of  the  of- 
fices of  a  special  verdict,  according  to  liiat  system  of  procedure 
is,  to  enable  the  appellate  court  to  review  and  re-examine,  upon 
writ  of  error,  without  a  bill  of  exceptions,  the  rulings  of  the 
trial  court  upon  matters  of  law;  and,  in  order  to  accomplish 
that  purpose,  it  is  necessary  that  the  special  verdict  should  be 
** spread  at  large  upon  the  record  as  a  part  thereof,"  and  such 
has  always  been  the  rule,  in  the  common  law  courts  of  England 
and  in  the  federal  courts.  A  special  verdict  of  a  jury  is  a  part 
of  the  record  in  the  cause,  without  a  bill  of  exceptions;  it  is, 
like  a  demurrer  to  the  evidence,  entered  in  full  upon  the 
record  of  the  proceedings  of  the  court,  and  upon  writ  of  error 
the  appellate  court  determines  from  an  inspection  of  it  whether 

•iNorrls    v.    Jackson,    9    WaU.  Ins.  Co.  v.  Miller,  12  Wall.  285- 

125-129    (19:608);    Tyng  v.  Grin-  304      (20:398);      Anglo-American 

nell,  92  U.   S.  467-473    (23:733);  Land,  Mortgage  ft  Agency  Co.  Llm- 

Burr  V.  Des  Moines  Ck).,  1  Wall.  Ited  v.  Lombard,    (C.  C.  A.)    132 

S9-103    (17:501);    Brooklyn    Life  Fed.  R.  721. 


794  FEDERAL  PROCEDURE  AT  LAW,  §  1137 

or  not  the  facts  found  axe  sufficient  to  support  the  judgment. 
The  same  rule  applies  to  a  special  finding  of  the  court;  it  needs 
no  bill  of  exceptions  to  make  it  a  part  of  the  record ;  it  should 
be  entered  as  a  part  of  the  record  proper.*' 

§  1137.  Nonsuit  upon  the  trial. — Nonsuit  at  common  law  was 
a  dismissal  of  plaintiff's  action,  without  an  adjudication,  ex- 
cept as  to  costs,  and  the  judgment  was  no  bar  to  another 
action  for  the  same  cause.  Judgment  of  nonsuit  passed  against 
the  plaintiff  when,  on  trial  by  jury,  the  plaintiff,  on  being 
called,  at  the  instance  of  the  defendant,  to  be  present  in  court 
while  the  jury  gave  their  verdict,  failed  to  make  his  appear- 
ance. In  such  case,  no  verdict  was  given,  but  judgment  of 
nonsuit  was  entered  against  the  plaintiff.  By  the  ancient  com- 
mon law,  it  was  usual  to  call  or  demand  the  plaintiff  before 
the  jury  gave  their  verdict,  in  order  to  answer  the  amerce- 
ment, to  which  by  the  old  law  he  was  liable  in  case  he  failed  in 
his  suit,  as  a  punishment  for  his  false  claim ;  and  it  was  usual 
for  the  plaintiff,  when  his  counsel  perceived  that  the  evidence 
adduced  on  the  trial  was  insufficient  to  entitle  him  to  a  verdict, 
to  fail  to  appear  and  thus  suffer  a  voluntary  nonsuit.  At  a 
later  stage  in  the  development  of  the  common  law,  a  motion 
by  defendant  for  nonsuit  was  usual  whenever  plaintiff  had 
failed  to  make  out  a  case  by  the  evidence.  Judgment  of  non- 
suit was  also  entered  against  the  plaintiff  at  common  law, 
when,  after  issue  joined,  he  neglected  to  bring  the  case  on  to 
be  tried  in  due  time,  as  limited  by  the  course  and  practice  of 
the  court.  A  nonsuit  could  only  be  at  the  instance  of  the  de- 
fendant ;  and  in  an  action  against  several  defendants,  the  plaint- 
iff must  have  been  nonsuited  as  to  all,  or  none  of  them.  He 
was,  at  the  common  law,  in  no  case  compellable  to  be  nonsuited ; 
and,  therefore,  if  he  insisted  upon  the  case  being  left  to  the  jury, 
they  gave  their  verdict,  and  judgment  was  entered  upon  it** 

In  the  federal  courts,  it  is  held,  that  the  difference  between 

e2Norri8    v.    Jackson,    9    Wall.  894    (12:934);   Craig  v.  Missouri, 
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a  motion  to  order  a  judgment  of  nonsuit  against  the  plaintiff, 
and  a  motion  to  direct  a  verdict  for  the  defendant  is  **  rather  a 
matter  of  form  than  of  substance.''  •* 

«4  0scanyon   y.   Winchester  Re-  228    (38:694);   Union  Pacific  Hy. 

peating  Arms  Co.,  103  U.  8.  261-  Co.  y.  Snyder,  152  U.  S.  684-691 
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low,  164  U.  S.  301-311   (41:442);  Sound  R.  Co.  v.  Hawthorne,  144  U. 
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BILLS  OP  EXCE3PTI0NS  TAKEN  TO  THE  DEXJISIONS  AND  RTJL- 
INGS  OF  THE  COURT  UPON  THE  TRIAL  OF  SUITS  AT  COM- 
MON LAW  IN  THE  CIRCUIT  COURTS  OF  THE  UNITEJD 
BTATBS. 


§  1138.    Bills   of  exceptions   de- 
fined. 

1139.  Preparing  the  cause  for 

review  upon  writ  of 
error. 

1140.  Rulings    upon    the    trial 

must  be  excepted  to  at 
the  time  they  are 
made. 

1141.  Errors  apparent  upon  the 

record,  not  requiring  a 
bill  of  exceptions. 

1142.  Bills  of  exceptions  to  the 

admission  of  evidence. 

1143.  Bills  of  exception  to  the 

exclusion  of  evidence. 

1144.  Exceptions  to  the  ruling 

of  the  court  In  giving 
and  refusing  Instruc- 
tions to  the  jury — 
When  taken. 

1146.  Exceptions  to  the  court's 
charge  must  be  specific 
— Counsel  must  except 
"Distinctly  and  Sever- 
ally." 

1146.  Requested  charges — ^When 
the  genera]  charge  of 
the  court  covers  the 
entire  case. 


§  1147.  Same— A  series  of  In- 
structions presented  as 
one  request. 

1148.  Same — £<xceptlon  to  the 

portion  of  the  court's 
charge  which  Is  vari- 
ant from  requested 
charge. 

1149.  Bills  of  exception  taken 

to  the  rulings  of  the 
court  In  giving  and  re- 
fusing instructions — 
What  to  contain. 

1150.  Same  —  Same  —  Supreme 

court  rule. 

1151.  Same — How  much  of  the 

evidence  should  be  set 
out  in  bill  of  excep- 
tions— General    rule. 

1152.  Authentication  of  bills  of 

exceptions. 

1153.  Mandamus  to  compel  the 

trial  Judge  to  settle 
and  sign  a  bill  of  ex- 
ceptions. 

1154.  Order  giving  time  to  pre- 

pare a  bill  of  excep- 
tions. 


§  1138.  Bill  of  exceptions  defined. — ^A  bill  of  exceptions  is  a 
statement  in  writing  of  an  exception  of  a  party,  to  a  decision 
or  ruling,  made,  over  his  objection,  by  the  court  during  the 
progress  of  the  trial,  upon  a  point  or  question  of  law,  such  as 
the  competency  of  a  witness,  the  admissibility  of  evidence  or 
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the  effect  of  it,  or  the  directions  of  the  court  to  the  jury,  as  to 
the  law  of  the  case,  tendered  by  the  party  excepting,  and  al- 
lowed and  signed  by  the  trial  judge,  and  filed  in  the  cause, 
and  thereby  made  a  part  of  the  record  pursuant  to  law,  with 
the  view,  and  for  the  purpose  of  obtaining  a  review  and  re- 
vision of  such  decision  or  ruling  by  an  appellate  court  upon 
writ  of  error.^  Where  the  alleged  error  does  not  appear  upon 
the  face  of  the  record,  a  bill  of  exceptions  to  the  ruling  of  the 
court  upon  questions  of  law,  as  either  in  admitting  or  re- 
jecting testimony,  or  in  its  instructions  to  the  jury,  constitutes 
the  only  mode  of  bringing  the  point  before  an  appellate  court 
for  review.*  The  ofiSce  of  a  bill  of  exceptions  is  to  make  mat- 
ter of  record  what  would  not  otherwise  appear  as  such,  and  no 
bill  is  necessary  where  the  error  alleged  is  apparent  upon  the 
record.* 

§  1139.  Preparing  the  cause  for  review  upon  writ  of  error. — 
The  chapter  next  preceding  contains  a  statement  of  the  pro- 
cedure upon  the  trial ;  in  this  one,  an  effort  is  made  to  state  the 
rules  to  be  observed  in  preparing  the  cause  for  review  upon 
writ  of  error,  for  the  purpose  of  correcting  any  errors  commit- 
ted by  the  trial  court.  The  final  judgments  in  all  civil  actions 
at  law  tried  in  the  district  and  circuit  courts  of  the  United 
States  may  be  reviewed,  re-examined,  revised,  and  reversed, 
modified  or  aflSrmed,  upon  writ  of  error,  either  by  the  federal  su- 
preme court,  or  by  the  United  States  circuit  court  of  appeals, 
without  regard  to  the  sum  or  value  in  dispute  ;*  but,  in  order 
to  invoke  the  jurisdiction  of  the  court  of  errors,  and  obtain 
the  review,  the  decisions  and  rulings  of  the  trial  court  com- 
plained of  by  the  plaintiff  in  error  must  be  duly  excepted  to 
by  him,  and,  together  with  the  exception,  preserved  in  the 
record.  The  errors  relied  upon  for  a  reversal  of  the  cause 
must  be  alleged  and  shown  upon  the  record  made  in  the  lower 
court,  and  must  appear  upon  the  face  of  the  authenticated 

12  Tldd's  Prac.  (1807)  786-791;  «  Young  v.  Martin,  8  WalL  354- 
Stephen,  PI.  (Philadelphia  ed.  358  (19:418). 
1824)  110-111;  3  Bl.  (3om.  372;  ^26  U.  S.  Stat,  at  L.  ch.  517, 
Pomeroy  v.  Bank,  1  Wall.  592-  sees.  5  and  6,  p.  826;  4  Fed.  Stat 
604  (17:638);  Zeller  v.  Bckert,  4  Anno.  pp.  398-399,  409;  The  Pa- 
How.  289-298   (11:979).  quete  Habana,  175  U.  S.  677-721 

2  Graham  y.  Bayne,  18  How.  60-  (44:320). 
63    (15:265). 
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transcript  thereof  annexed  to  and  returned  with  the  writ  of 
«rror.' 

Inasmuch  as  the  more  numerous  and  serious  errors  com- 
mitted in  the  lower  court  occur  upon  the  trial,  the  counsel, 
while  actually  engaged  in  the  trial,  is  required  to  so  direct  the 
proceeding  and  conduct  the  cause  as  to  prepare  it  for  review 
upon  writ  of  error.  Indeed,  the  most  important  features  of  the 
preparation  for  review  are  settled  and  determined  in  the 
hurry  of  the  trial.'  The  two  run  pari  passu;  and  the  adjudi- 
cated cases  show  that  the  most  able  and  skillful  counsel  fre- 
quently overlook,  upon  the  trial,  and  thereby  waive,  grave 
errors  in  the  rulings  of  the  court,  which,  if  made  to  appear 
upon  the  record  of  the  trial,  would  work  a  reversal  of  the 
cause.  The  preparation  of  the  cause  for  review  is  not  con- 
trolled by  the  procedure  of  the  courts  of  the  state  where  the 
trial  is  had,  but  by  the  rules  of  the  common  law,  federal  stat- 
utes, decisions,  and  rules  prescribed  by  the  supreme  court  ;^ 
and  the  natural  mental  tendency  of  counsel  to  observe  state 
rules  of  procedure  in  trials  in  the  federal  courts  is  often  the 
cause  of  the  failure  to  duly  reserve  exceptions  to  the  rulings 
and  decisions  of  the  court  upon  the  trial.^ 

§  1140.  Rulings  upon  the  trial  must  be  excepted  to  at  the 
time  they  are  made. — By  the  uniform  course  of  the  decisions 
of  the  supreme  court,  from  the  organization  of  the  federal 
judiciary  down  to  the  present  time,  no  exceptions  to  the  rulings 
and  decisions  of  the  district  and  circuit  courts  made  during 
the  progress  of  the  trial  of  an  action  at  law  can  be  considered 
or  reviewed,  or  re-examined,  or  revised  upon  writ  of  error, 
by  the  supreme  court  or  circuit  courts  of  appeals,  unless  such 
exceptions  are  taken  at  the  trial,  and  before  the  jury  retire 
from  the  bar,  and  are,  together  \yith  the  rulings  excepted  to 


B  Michigan  Insurance  Bank  v. 
Bldred,  143  U.  S.  293-305  (36: 
162);  Hutchins  v.  King,  1  Wall. 
53-^0  (17:544);  United  States  v. 
McMaster,  4  Wall.  680-684  (18: 
311);  Pittsburgh,  ancinnati  ft 
St.  Louis  Ry.  Co.  v.  Heck,  102  U. 
8.  120  (26:58). 

« Michigan  Insurance  Bank  v. 
Eldred,  143  U.  S.  293-306  (36: 
162). 

TEU    parte   Chateaugay   Ore    ft 


Iron  Co.,  128  U.  S.  544-657  (32: 
508);  St.  Clair  y.  United  States, 
154  U.  S.  134-155  (38:936);  Lin- 
coln V.  Power,  151  U.  S.  436-443 
(38:224);  Francisco  v.  Chicago  ft 
A.  R.  Co..  79  C.  C.  A.  292-298; 
Boogher  v.  Life  Ins.  C6.,  103  U. 
S.  90-98  (26:310);  ante  sec.  945. 

8  Brown  v.  Clark,  4  How.  4-15 
(11:850);  Flanders  v.  Tweed.  9 
Wall.  425-432   (19:678). 
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embodied  in  a  formal  bill  of  exceptions,  tendered  by  the  party 
•excepting,  to  the  trial  judge,  and  allowed  and  authenticated 
by  him,  during  the  same  term  at  which  the  trial  is  had,  or  within 
a  further  time  allowed  by  order  entered  at  that  term,  or  by 
'.  standing  rule  of  court,  or  by  consent  of  parties;  and,  except 
under  very  extraordinary  circumstances,  the  bills  of  exception 
must  be  allowed  and  authenticated  by  the  trial  judge,  and  filed 
with  the  clerk,  during  the  same  term  at  which  the  trial  is  had. 
After  the  term  has  expired,  without  the  court's  control  over  the 
case  being  reserved  by  standing  rule  or  special  order,  and 
especially  after  a  writ  of  error  to  review  the  judgment  in  the 
cause  has  been  returned  and  entered  in  the  appellate  court,  all 
authority  of  the  court  below  to  allow  a  bill  of  exceptions  then 
first  presented,  or  to  alter  or  amend  a  bill  of  exceptions  already 
Allowed  and  filed,  is  at  an  end.  To  authorize  any  objection  to 
the  admission  or  exclusion  of  evidence,  or  to  the  giving  or  re- 
fusal of  any  instructions  to  the  jury,  to  be  heard  by  the  ap- 
pellate court,  the  record  must  disclose,  not  merely  the  fact  that 
the  objection  was  taken  in  the  court  below,  but  that  the  parties 
excepted  at  the  time  to  the  action  of  the  court  thereon.  The 
power  of  the  appellate  court  is  confined  to  exceptions  actually 
taken  at  the  trial.  It  is  not  sufficient  that  the  bill  of  excep- 
tions should  show,  merely,  that  an  objection  was  made  at  the 
trial;  but  it  must  also  show  that  the  court  overruled  the  ob- 
jection, and  that  the  party  then  and  there  duly  excepted  to 
the  ruling  of  the  court  upon  the  objection.  And  the  duty  of 
seasonably  drawing  up  and  tendering  a  bill  of  exceptions,  stat- 
ing distinctly  the  rulings  complained  of  and  the  exceptions 
taken  to  them,  devolves  upon  the  excepting  party,  and  his 
counsel,  and  not  upon  the  court ;  the  trial  court  has  only  to  con- 
sider whether  the  bill  tendered  by  the  party  is  in  due  time, 
in  legal  form,  and  conformable  to  the  truth ;  and  the  power  and 
duty  of  the  appellate  court  is  limited  to  determining  the  validity 
of  the  exceptions  duly  reserved  at  the  trial,  and  preserved  and 
stated  in  the  bill  of  exceptions  tendered,  and  allowed  and 
authenticated  in  the  manner  required  by  law.  Any  fault  or 
omission  in  framing  a  bill  of  exceptions,  or  in  tendering  it  to 
the  court,  being  the  act  of  the  party  and  not  of  the  court, 
cannot  be  amended  at  a  subsequent  term.® 

•  Michigan    Insurance   Bank   r.      162) ;   United  States  y.  Breitling, 
Eldred,    143    U.    S.    293-305    (36:       20  How.  252-255  (15:900);  Phelps 
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§  1141.  Errors  apparent  upon  fhe  record,  not  requiring  a 
bill  of  exceptions. — With  respect  to  the  manner  in  which  they 
may  be  made  to  appear  and  be  presented,  errors  in  the  rulings 
and  decisions  of  the  circuit  and  district  courts,  in  actions  at  law, 
are  of  two  classes,  namely:  (1)  Errors  which  are  apparent  upon 
the  face  of  the  record  proper,  and  require  no  bill  of  excep- 
tions to  preserve  and  present  them ;  and  (2)  errors  in  rulings 
and  decisions  upon  the  trial,  which  rest  in  parol  when  made, 
and  must  be  challenged  at  the  time,  and  preserved  and  pre- 
sented by  bill  of  exceptions.  In  the  first  class  are  embraced 
the  following:  (1)  errors  arising  upon  the  process;  (2)  errors 
arising  upon  the  pleadings;  (3)  errors  arising  upon  the  judg- 
ment; (4)  errors  arising  upon  a  demurrer  to  the  evidence; 
(5)  errors  arising  upon  a  specif  verdict  or  special  finding  of  the 
court  upon  a  trial  without  the  intervention  of  a  jury;  (6)  errors 
arising  upon  a  ** special  case;''  and  (7)  errors  arising  upon  an 
''agreed  case."  Errors  of  the  sixth  and  seventh  subdivisions 
were  not  allowed  as  a  basis  of  review  upon  ^Tit  of  error  by  the 
procedure  of  the  English  common  law;  but  the  federal  courts 
have  extended  the  common  law  rule  to  embrace  them,  and  the  list 
here  stated  may  be  reviewed  without  a  bill  of  exceptions.*^ 


V.  Mayer,  15  How.  160-161  (14: 
643);  Turner  v.  Tates,  16  How. 
14-29  (14:824) ;  Barton  v.  Forsyth, 
20  How.  532-534  (15:1012);  PooT 
V.  Fluger,  11  Pet.  185-212  (9:680); 
Bradstreet  v.  Thomas,  4  Pet.  102- 
107  (7:796);  Brown  v.  Clark,  4 
How.  4-15  (11:850);  Walton  v. 
United  States,  9  Wheat.  651-658 
(6:182);  Muller  v.  Bhlers,  91  U. 
S.  249-261  (23:319);  Gteneres  v. 
Bonnemer,  7  Wall.  564-565  (19: 
227);  Flanders  v.  Tweed,  9  Wall. 
425-432  (19:678);  Jones  v.  Grover 
&  Baker  Sewing-machine  Co.,  97 
U.  S.  303  (24:925);  Hunnicutt 
V.  Peyton,  102  U.  S.  333-369  (26: 
113);  Davis  v.  Patrick,  122  U.  S. 
138-154  (30:1090);  Ex  parte  Cha- 
teaugay  Ore  ft  Iron  Co.,  128  U.  S. 
544-557     (32:508);     Hutchlns    v. 


King,  1  Wall.  53-60  (17:544); 
'United  States  v.  McMaster,  4  Wall. 
680-684  (18:311);  Pittsburg.  Cin- 
cinnati &  St.  Louis  Ry.  Co.  v. 
Heck,  102  U.  S.  120  (26:58);  Zel- 
ler  v.  Eckert,  4  How.  289-298  (11: 
979) ;  Dredge  v.  Forsyth,  2  Black, 
563-571  (17:253);  Young  v.  Mar- 
tin, 8  Wall.  354-358  (19:418); 
Hanna  v.  Maas,  122  U.  S.  24-27 
(30:1117);  Stimpson  v.  Westches- 
ter R.  Co.,  3  How.  353-356  (11: 
722). 

10  Campbell  v.  Bayreau,  21  How. 
223-228  (16:96);  Suydam  v.  Wil- 
liamson, 20  How.  427-442  (15: 
978);  Mumfordv.  Wardell.  6  Wall. 
423-439  (18:756);  Paw  v.  Rober- 
deau,  3  Cranch,  172-178  (2:402); 
Brent  y.  Chapman,  5  Cranch,  358- 
361   (3:125);   Hartranft  v.  Weig- 
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§  1142.  Bills  of  exceptions  to  the  admission  of  evidence. — ^A 

bill  of  exceptions  to  the  admission  of  evidence  should  show 
(1)  that  the  party  duly  objected  to  its  admission,  (2)  that  his 
objection  was  overruled  by  the  court,  and  (3)  that  he  excepted 
to  the  ruling  of  the  court  while  the  jury  were  at  the  bar.  The 
fact  that  objections  to  the  admission  of  evidence  were  made 
upon  the  trial  and  overruled  by  the  court  is  not  sufficient,  in  the 
absence  of  an  exception,  to  bring  them  before  the  appellate 
court.^*  And  only  so  much  of  the  evidence  given  at  the  trial, 
or  other  proceedings,  as  is  necessary  to  present  clearly  the 
matters  of  law  excepted  to  should  be  preserved  in  a  bill  of  ex- 
ceptions; all  beyond  this  serves  only  to  encumber  and  con- 
fuse the  record,  and  to  perplex  and  embarrass  both  court  and 
counsel.^^  The  bill  of  exceptions  should  show  that  the  party 
in  making  his  objection  pointed  out  specifically  the  part  of  the 
evidence  objected  to,  for,  if  it  covers  any  admissible  evidence, 
the  exception  to  the  ruling  of  the  court  upon  it  cannot  be  sus- 
tained;" and  where  a  question  addressed  to  a  witness  is,  in 
itself,  unobjectionable,  but  the  answer  goes  beyond  the  ques- 
tion, and  is  inadmissible  and  improper,  an  objection  to  the 
question  will  not  reach  the  answer,  and  a  separate  objection  to 
it  should  be  made  by  a  motion  to  exclude  it,  and  it  should  so 
appear  in  the  bill  of  exceptions.^* 

§  1143.  Bills  of  exception  to  the  exclusion  of  evidence.-^A 
bill  of  exceptions  to  the  ruling  of  the  court  in  excluding  testi- 
mony offered  upon  the  trial,  must  state  the  facts  which  the 
party  expected  to  prove  and  that  they  were  material  to  some 


mana.  121  U.  S.  609-616  (30: 
1012);  Stephen,  PI.  (Philadelphia 
ed.  1824)  112-114;  2  TIdd's  Prac. 
(1807)  791-795;  Ant©  sees.  1104, 
1106,  1107,  1136. 

11  United  States  v.  BreiUing,  20 
How.  252-255  (15:900);  Scott  v. 
Lloyd,  9  Pet^  418  (9:178);  Hanna 
V.  Maas,  122  U.  S.  24-27  (30:1117) ; 
Newport  News  ft  Mississippi  Val- 
ley Co.  V.  Pace,  158  U.  S.  36-40 
(39:887) ;  Poole  v.  Fleeger,  11  Pet. 
185   (9:680). 

12  Zeller  v.  Eckert,  4  How.  289- 
298  (11:979);  Johnson  v.  Jones,  1 

51 


Black.  209-227  (17:117);  PhilllpB 
v..  Preston,  5  How.  278-294  (12: 
152) ;  Arthurs  v.  Hart,  17  How.  14 
(15:33);  United  States  v.  Morgan,^ 
11  How.  158  (13:645>;  Lees  v. 
United  States,  150  U.  S.  476-483 
(37:1150);  Pennock  v.  Dialogue, 
2  Pet.  1-24  (7:827);  Grand  Trunk 
Ry.  Co.  V.  Ives,  144  U.  S.  408-434 
(36:485). 

13  United  States  v.  McMaster,  4 
Wall.  680-684   (18:311). 

14  Gould  V.  Day,  94  U.  S.  405- 
414  (24:232). 
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issue  or  issues  involved  in  the  cause.  A  party  who  complains 
of  the  rejection  of  evidence  tendered  by  him  must  show  that 
he  was  injured  by  the  rejection ,-  and  his  bill  of  exceptions  must 
make  it  appear  that  if  it  had  been  admitted,  it  might  have 
led  the  jury  to  a  diflPerent  verdict.  A  rule  of  the  supreme 
court  requires  that,  when  the  error  assigned  is  to  the  admission 
or  rejection  of  evidence,  the  specification  shall  quote  the  full 
substance  of  the  evidence  offered,  or  copy  the  offer  as  stated  in 
the  bill  of  exceptions.  This  is  to  enable  the  court  to  see  whether 
the  evidence  offered  is  material,  for  it  would  be  idle  to  reverse 
a  judgment  for  the  admission  or  rejection  of  evidence  that 
could  have  had  no  effect  upon  the  verdict.  It  is  a  settled  rule 
that  an  assignment,  of  error  based  upon  the  exclusion  by  the 
trial  court  of  an  answer  given  in  the  deposition  of  a  witness, 
to  a  particular  question,  will  be  disregarded  by  the  appellate 
court  if  the  answer,  or  the  full  substance  of  it,  is  not  set  forth 
in  the  record  by  the  bill  of  exceptions.^*^ 

§  1144.  Exceptions  to  the  nding  of  the  court  in  giving  and 
refusing  instructionB  to  the  jnxy — ^When  taken. — ^It  is  a  funda- 
mental rule  of  the  federal  procedure,  settled  by  an  unbroken 
line  of  decisions  of  the  supreme  court,  that,  in  the  trial  of  civil 
actions  at  common  law,  exceptions  to  the  ruling  of  the  court 
in  giving  and  refusing  instructions  to  the  jury  must  be  taken 
in  open  court,  and  while  the  jury  remain  at  the  bar,  and  before 
they  have  withdrawn  to  deliberate  upon  their  verdict;  and  if 
the  exceptions  be  not  so  taken,  the  ruling  of  the  court  in  giving 
and  refusing  the  instructions  cannot  be  revised  upon  writ  of 
error.  No  instruction  to  the  jury,  given  or  refused  by  the  trial 
court,  can  be  carried  to  the  appellate  court  for  revision  by 
writ  of  error,  unless  the  record  shows  that  the  exception  to  it 
was  taken  or  reserved  while  the  jurj'-  were  at  the  bar.  This  rule 
is  not  a  mere  formal  or  technical  one.  It  was  introduced  and 
is  adhered  to  for  purposes  of  justice.  For  if  it  be  brought  to 
the  attention  of  the  court  that  one  of  the  parties  excepts  to  his 
opinion,  he  has  an  opportunity  of  reconsidering  or  explaining 

iBShauer  v.  Alterton,  151  U.  S.  (22:513);   Thompson  v.  National 

607-626    (38:286);    Northwestern  Bank.  Ill  U.  S.  529-541  (28:507); 

Union   Packet  Co.  v.   CJlough,   20  Southern  Ry.  Co.  v.  Lester,  81  C.  C. 

Wan.    528-543    (22^:406);    Florida  A.  53-55. 
JR.  Co.  V.  Smith,  21  Wall.  255-264 
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it  more  fully  to  the  jury.  It  is  not  necessary  that  the  bill  of 
exceptions  embodying  the  exception  should  be  formally  drawn 
and  signed,  before  the  trial  is  at  an  end.  It  will  be  sufficient  if 
the  exception  be  taken  while  the  jury  remain  at  the  bar,  and 
noted  by  the  court  with  requisite  certainty;  and  it  may  after- 
wards, during  the  term  of  the  court,  or  within  a  further  time  al- 
lowed by  special  order  entered  at  that  term,  or  by  a  standing 
rule  of  the  court,  or  by  consent  of  parties,  be  reduced  to  form, 
and  allowed  and  signed  by  the  judge  and  filed  in  the  cause.^' 


i«  Phelps  V.  Mayer,  15  How.  160- 
161  (14:643);  Turner  v.  Yates,  16 
How.  14-29  (14:824);  Barton  v. 
Forsyth,  20  How.  53-534  (15: 
1012);  Walton  v.  United  States, 
9  Wheat.  650-658  (6:182);  Brad- 
street  V.  Thomas,  4  Pet.  102-107  (7: 
796) ;  Brown  v.  Clarke,  4  How.  4- 
16  (11:850);  Pittsburgh,  Cincin- 
nati ft  St.  Louis  Ry.  Co.  v.  Heck, 
102  U.  S.  120  (26:58);  Dredge  v. 
Forsyth,  2  Black,  563-571  (17:253); 
Western  Union  Telegraph  Co.  v. 
Baker  (C.  C.  A.),  85  Fed.  R.  690; 
Merchants  Ehcchange  Bank  v.  Mc- 
Graw,  76  Fed.  R.  930.  22  C.  C.  A. 
622;  Bracken  ▼.  Ry.  Co.,  5  C.  C.  A. 
A.  548;  Southerland  t.  Round,  6 
C.  C.  A.  428;  Park  Bros,  ft  Co.  v. 
Bushnell,  9  C.  C.  A.  138;  Ry.  Co. 
V.  Spencer,  18  C.  C.  A.  114;  John- 
son v.  Garber,  19  C.  C.  A.  556; 
•Emanuel  r.  Gates,  3  C.  C.  A.  663; 
Price  V.  Pankhurst,  3  C.  C.  A.  551. 

In  Phelps  V.  Mayer,  supra,  Chief 
Justice  Taney,  delivering  the  opin- 
ion of  the  court,  said: 

"The  case  was  submitted  to  a 
jury  under  certain  directions  from 
the  court,  and  the  verdict  and 
Judgment  were  for  defendant. 
This  writ  of  error  is  brought  for 
the  purpose  of  revising  this  Judg- 
ment, and  the  case  has  been  fully 
argued  upon  the  charge  given  by 
the  circuit  court,  and  also  upon  its 
refusal  to  give  sundry  directions  to 


the  Jury  which  were  requested  by 
the  plaintiff.  But,  although  it  ap- 
pears by  the  certificate  of  the  Judge, 
sent  up  as  part  of  the  record,  that 
these  instructions  were  given  and 
refused  at  the  trial,  yet  it  also  ap- 
pears that  no  exception  was  taken 
to  them  while  the  Jury  remained 
at  the  bar.  ♦  ♦  • 

''It  has  been  repeatedly  decided 
by  this  court,  that  it  must  appear 
by  the  transcript,  not  only  that 
the  instructions  were  given  or  re- 
fused at  the  trial,  but  also  the 
party  who  complains  of  them  ex- 
cepted to  them  while  the  Jury  were 
at  the  bar.  The  statute  of  West- 
minster 2d,  which  provides  for  the 
proceeding  by  exception,  requires, 
in  explicit  terms,  that  this  should 
be  done;  and  if  it  is  not  done,  the 
charge  of  the  court,  or  its  refusal 
to  charge  as  requested,  form  no 
part  of  the  record,  and  cannot  be 
carried  before  the  appellate  court 
by  writ  of  error." 

In  Price  v.  Pankhurst,  supra. 
Justice  Caldwell,  delivering  the 
opinion  of  the  court,  said: 

"It  is  the  duty  of  the  party  ex- 
cepting to  call  the  attention  of  the 
bourt.  distinctl>(.  to  the  portions  of 
the  charge  he  excepts  to,  and  this 
must  be  done  before  the  cause  Is 
finally  submitted  to  the  jury,  to  the 
end  that  the  court  may  have  an 
opportunity  to  correct  or  explain 
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§  1145.  Exceptions  to  the  court's  charge  must  be  spedflc — 
Counsel  must  except  **  distinctly  and  severally.  "—Every  *'bill 
of  exception  ought  to  be  upon  some  single  point  of  law;"  ^^  and 
every  exception  to  the  court's  charge  should  be  addressed  to 
some  separate,  distinct  and  specific  proposition  of  law  con- 
tained in  it;  and  if  there  be,  in  the  opinion  of  counsel^  more 
than  one  unsound  proposition  of  law  embraced  in  the  court's 
instructions  to  the  jury,  he  should  make  each  one  of  them  the 
subject  of  a  specific,  distinct  and  separate  exception,  and,  if 
overruled  by  the  trial  court,  he  should  take  a  separate  bill  of 
exceptions,  complete  in  itself,  to  the  court's  ruling  upon  each 
exception.  The  court's  charge  most  usually  contains  a  series 
of  independent,  substantive  propositions  of  law,  or  instructions 


the  parts  of  the  charge  excepted  to, 
if  it  seems  proper  to  do  so.  The 
practice,  which.  It  has  been  admit- 
ted at  the  bar,  sometimes  obtains, 
of  taking  a  general  exception  to 
the  whole  charge,  with  leave  to 
specify  particular  exceptions  after 
the  trial,  Is  a  plain  violation  of 
the  letter  and  spirit  of  the  rule. 
The  party  who  conceives  that  the 
charge  is  erroneous  in  any  respect, 
and  remains  silent,  will  not  be 
heard  to  point  out  the  error  after 
trial;  and  a  general  exception  to 
the  whole  charge,  any  part  of 
which  is  good,  is  equivalent  to  si- 
lence. The  rule  is  mandatory.  Its 
enforcement  does  not  rest  in  the 
discretion  of  the  lower  court" 

IT  Ex  parte  Crane,  5  Pet.  190- 
223  (8:92).  In  this  cdse  (decided 
in  1831),  which  was  an  application 
for  a  mandamus  to  compel  the  trial 
court  to  sign  a  bill  of  exceptions 
embodying  the  entire  charge  of 
the  court,  which  mandamus  was 
refused,  Chi^f  Justice  Marshall, 
delivering  the  opinion  of  the 
court,  said: 

"At  common  law  a  writ  of  error 
lay  for  error  in  law  apparent  on 
the  record,  but  not  for  an  error  in 
law  not  apparent  on  the  record. 


If  any  party  alleged  any  matter 
of  law  at  the  trial  and  was  over- 
ruled by  the  Judge,  he  was  without 
redress,  the  error  not  appearing  on 
the  record.    To  remedy  this  eviU 
the  statute  was  passed  which  gives 
the  bill   of  exceptions.     It  is  te 
correct  an  error  of  law.  ♦  ♦  ♦  It 
is  also  stated  in  the  books  that  a 
bill  of  exceptions  ought  to  be  up- 
on some  point  of  law,  either  in  ad- 
mitting or   denying  evidence,  or 
a  challenge  on  some  matter  of  law 
arising  upon  a  fact  not  denied,  in 
which   either   party   is  overruled 
by  the  court    A  bill  of  exceptions' 
is  not  to  draw  the  whole  matter 
Into  examination  again;  it  is  only 
for  a  single  point,  and  the  truth  of 
it  can  never  be  doubted  after  the 
bill  is  sealed.  *  *  *  2f  an  excep- 
tion may  be  taken  In  such  form 
as  to  bring  the  whole  charge  of 
the  Judge  before  the  court,  a  charge 
in  which  he  not  only  states  the  re- 
sults of  law  from  the  facts,  but 
sums  up  all  the  evidence,  the  ex- 
ception will   not  be  on  a  single 
point;  it  will  not  bring  up  some 
matter  of  law  arising  upon  a  fact 
not  denied,  it  will  draw  the  whole 
aiatter  into  examination  again.' 


ff 


§  1145 


BILLS  OP  EXCEPTIONS. 


805 


to  the  jury,  applicable  to  the  diflPerent  issues  of  fact  involved 
in  the  case ;  and  it  is  well  settled  that,  it  is  the  duty  of  a  party 
or  his  counsel,  excepting  to  such  a  charge  or  series  of  proposi- 
tions or  instructions,  to  except  to  them  specifically,  **  dis- 
tinctly and  severally,*'  and  to  call  the  attention  of  the  court 
to  the  specific  propositions  of  law  that  are  deemed  erroneous, 
and  where  they  are  excepted  to  in  mass  the  exception  will  be 
overruled,  if  any  one  of  the  propositions  be  correct.  The 
language  of  the  decisions  and  the  rules  of  the  appellate  courts 
is  to  the  effect  that :  exceptions  to  the  charge  must  be  specific 
and  not  general;  and  that  the  trial  court  is  entitled  to  a  dis- 
tinct specification  of  the  matters  of  law  to  which  exception  is 
made ;  and  that  the  attention  of  the  court  should  be  **  specifically 
called  at  the  time  to  any  particular  part  of  the  charge  that"  is 
''deemed  erroneous;"  and  that  **it  is  the  duty  of  counsel 
excepting  to  propositions  submitted  to  the  jury  to  except  to 
them  distinctly  and  severally;"  and  that  '*the  party  excepting 
shall  be  required  to  state  distinctly  the  several  matters  of  law 
in  such  charge  to  which  he  excepts."  The  undoubted  rule  is, 
that  each  proposition  of  law  deemed  erroneous  should  be  made 
the  subject  of  a  distinct  and  separate  exception,  and  embodied 
in  a  separate  bill  of  exceptions,  sufficient  in  itself  to  present 
to  the  appellate  court,  upon  writ  of  error,  the  **  single  point  of 
law."" 


i*U.  S.  Supreme  Ck>urt  Rule  4 
(adopted  in  1832);  Newport  News 
A  Mississippi  Valley  Co.  v.  Pace, 
168  U.  S.  36-40  (39:887);  Phoenix 
Mutual  Life  Ins.  Co.  y.  Raddin,  120 
U.  S.  183-197    (30:644);   Block  v. 
Darling.   140  U.    S.    234-239    (35: 
476);  United  States  v.  Conkling,  1 
Wall.  644-655  (17:714);  Johnston 
V.   Jones.   1   Black,    207-227    (17: 
117);   Beaver  v.  Taylor,  93  U.  S. 
46-55    (23:797);   Jones  v.  R.  Co., 
157  U.  S.  682-683  (39:856);  Beck- 
wlth  V.  Bean,  98  U.  S.  266-308  (25: 
124) ;  Ry.  Co.  v.  Spencer  (C.  C.  A.) 
71  Fed.  R.  93;  Price  v.  Pankhurst, 
3  C.  C.  A.  551;   United  States  v. 
Rendskopf,  105  U.  S.  418-422  (26: 
1131);    Stimpson   y.    Westchester 


R.  Co.,  3  How.  653-566  (11:272); 
Letitia  v.  Wilson,  102  U.  S.  — 
(26:212). 

In  a  case  decided  in  1822  (Car- 
ver's Caee,  4  Pet.  80),  Mr.  Justice 
Story,  delivering  the  opinion  of  the 
court,  said: 

"We  take  this  occasion  to  ex- 
press our  decided  disapprobation 
of  the  practice  (which  seems  of 
late  to  have  gained  ground),  of 
bringing  the  charge  of  the  court 
below  at  length  before  this  court 
for  review.  It  is  an  unauthorized 
practice,  and  extremely  inconven- 
ient both  to  the  inferior  and  to 
the  appellate  court."  And  in  a 
case  decided  in  1831  (Ex  parte 
Crane,  6  Pet.  198),  Chief  Justice 
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§  1146.  Requested  charges — ^When  the  general  charge  of  the 
court  covers  the  entire  case. — ^It  is  not  error  for  the  trial  court  to 
refuse  to  charge  as  requested  by  counsel,  where  the  rules  of  law 
embodied  in  the  requested  charge  are  properly  laid  down  in 
the  general  charge  of  the  court.  It  is  the  settled  law  that,  if  the 
general  charge  given  by  the  trial  court  covers  the  entire  case, 
and  submits  it  property,  fully  and  fairly  to  the  jury,  the  duty 
resting  on  the  judge  is  well  discharged,  and  it  is  not  error  to  re- 
fuse to  instruct  further  at  the  request  of  the  parties  or  either  of 
them.  If  any  of  the  propositions  in  a  requested  charge  be  cov- 
ered  by  the  general  charge  of  the  court,  there  is  no  obligation  on 
the  judge  to  repeat  them  in  the  language  of  counsel.  The  rule, 
it  is  said,  is  a  wise  one,  and  prevents  the  jury  from  being  con- 
fused by  a  multiplicity  of  counsels,  and  promotes  the  right  ad- 
ministration of  justice." 

§  1147.  Same — ^A  series  of  instructions  presented  as  one  re- 
quest.— Where  a  party  to  the  action  presents  to  the  court  a 
series  of  instructions,  as  one  single  request,  and  asks  that  they 
be  given  in  the  aggregate  to  the  jury,  it  is  not  error  for  the 
court  to  refuse  the  entire  series,  if  any  one  proposition  be  un- 
sound, although  there  be  propositions  in  the  series,  which,  if 
asked  separately,  ought  to  be  given;  and  an  exception  to  the 


MarshaU,  quoting  the  disapproving 
statement  of  Mr.  Justice  Story, 
said: 

"After  such  an  expression  of 
opinion  of  this  court,  It  could  not 
be  expected  that  a  Judge  on  his  cir- 
cuits would  so  utterly  disregard  it 
as  to  allow  an  exception  to  his 
whole  charge." 

In  1832,  the  supreme  court,  for 
the  purpose  of  suppressing  the 
practice  of  allowing  exceptions  to 
the  whole  charge  of  the  court, 
adopted  and  promulgated  its  rule 
38,  now,  with  slight  verbal  changes, 
supreme  court  Rule  4. 

And  in  a  case  decided  in  1886, 
Mr.  Justice  Gray,  delivering  the 
opinion  of  the  court,  said:  "The 
whole  charge  to  the  Jury  is  made 
part  of  the  bill  of  exceptions.  In 


accordance  with  a  practice  which 
this  court  for  more  than  half  a 
century  has  emphatically  con- 
demned, and  has,  by  repeated  de- 
cisions, as  well  as  by  express  rule, 
constantly  endeavored  to  sup- 
press." (Life  Ins.  Co.  v.  Raddin. 
120  U.   S.  183.) 

i»  Indianapolis  ft  St.  Louis  R. 
Co.  v.  Horst,  93  U.  S.  291-301  (23: 
898) ;  Ruch  v.  Rock  Island,  97  U. 
S.  693-097  (24:1101);  Laber  v. 
Cooper,  7  Wall.  565-571  (19:151); 
Northwestern  Mutual  Life  Ins.  Co. 
V.  Muskogee  Nat.  Bank,  122  U. 
S.  501-513  (30:1100);  Burton  v. 
Driggs,  20  WaU.  125-137  (22:299); 
Iron  Silver  Mining  Co.  v.  Chees- 
Jian,  116  U.  S.  529-538  (29:712); 
^y.  Co.  v.  Spencer,  18  C.  C.  A.  114; 
Railway  Co.  v.  Jarvi,  3  C.  C.  A.  433. 
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raling  of  the  court  in  refusing  the  whole  series  cannot  be  main- 
tained.^® 

§  1148.  Same^ — ^Exception  to  the  portion  of  court's  charge 
which  is  variant  from  requested  charge. — ^An  exception  to  such 
portions  of  the  charge  given  by  the  court  to  the  jury  as  are 
variant  from  the  charges  requested  by  a  party,  without  dis- 
tinctly pointing  out  the  variances,  is  too  general,  and  cannot  be 
sustained.  It  is  not  the  duty  of  the  trial  court,  nor  of  the  ap- 
pellate court,  upon  writ  of  error,  to  analyze  and  compare  the 
requests  and  the  charge  given,  in  order  to  discover  what  are 
the  portions  to  which  exception  is  made.  One  object  to  an  ex- 
ception to  the  charge  is  to  call  the  attention  of  the  court  to  the 
precise  points  as  to  which  it  is  supposed  he  has  erred,  that  he 
may  then  and  there  consider  it,  and  give  new  and  different  in- 
structions to  the  jury,  if  in  his  judgment  it  should  be  proper 
to  do  so,  and  the  allowance  of  an  exception  in  the  form  above 
mentioned  would  defeat  that  object.^^  An  exception  to  the 
modification  by  the  court,  in  its  general  charge,  of  a  particular 
proposition  submitted  by  one  of  the  parties  without  stating 
specifically  the  modification  to  which  objection  is  made,  is  too 
vague  and  indefinite." 

§  1149.  Bills  of  exception  taken  to  the  rulings  of  the  court  in 
giving  and  refusing  instructions — ^What  to  contain — ^In  passing 
upon  the  questions  presented  in  a  bill  of  exceptions,  the  ap- 
pellate courts  will  not  look  Ijeyond  the  bill  itself.  The  plead- 
ings, and  the  statements  in  the  bill,  the  verdict  and  the  judg- 
ment, are  the  only  matters  that  are  properly  before  the  court.^^ 
Each  bill  of  exceptions  must  be  considered  as  presenting  a  dis- 
tinct, substantive  case ;  and  it  is  on  the  evidence  stated  in  itself 
alone  that  the  court  is  to  decide.^*    Bills  of  exception  to  the 

20  Beaver  v.  Taylor,  93  U.  S.  46-  628) ;    Union   Ins.   Co.   v.   Smith, 

55    (23:797);    Indianapolis    k  St.  124  U.  S.  405-429  (31:497). 

Louis  R.  Co.  V.  Horet,  93  U.  S.  21  Beaver  v.  Taylor,  93  U.  S.  46- 

291-301    (23:898);    Harvey  v.  Ty-  55  (23:797). 

ler,  2  Wall.  328-350  (17:871);  New-  22ConnecUcut  Mutual  Life  Ins. 

port  News  ft  Mississippi  Valley  Co.  C3o.  v.  Union  Trust  Co.,  112  U.  S. 

V.  Pace,  158  U.  S.  36-40  (39:887);  250-261  (28:708). 

Bogk  V.  Gassert,  149  U.  S.  17-30  28  Reed  v.  Gardner,  17  Wall.  409- 

(37:631);  United  States  v.  Hough,  411  (21:665). 

103  U.  S.  71-74  (26:306);  Worth-  24Dunlap  v.  Monroe,  7  Oanch. 

ington  V.  Mason.  101  U.  S.  149-153  242-270  (3:329) ;  Jones  v.  Buckell, 

(25:848);  Union  Pacific  R.  Co.  v.  104  U.  S.  564-556  (26:841). 
Callaghan,  161  U.  S.  91-95    (40: 
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rulings  of  the  court  in  giving  and  refusing  instruetione  must 
contain  (1)  a  statement  of  the  matters  of  law  in  the  instructions 
given  or  refused  to  which  the  party  excepts,*'  and  (2)  a  state- 
ment of  the  relevant  testimony  given  or  offered,  and  which 
is  necessary  to  enable  the  court  to  determine  the  correctness  or 
incorrectness  of  the  ruling  of  "the  court  of  which  complaint  is 
made.*' 

§  1160.  Same — Same— Supreme  court  rule. — ^A  rule  of  the 
supreme  court  of  the  United  States,  promulgated  in  1832,"  is 
as  follows : 

"The  judges  of  the  circuit  and  district  courts,  shall  not  allow 
any  bill  of  exceptions  which  shall  contain  the  charge  of  the 
court  at  large  to  the  jury  in  trials  at  common  law,  upon  any 
general  exception  to  the  whole  of  said  charge.  But  the  party 
excepting  shall  be  required  to  state  distinctly  the  several 
matters  of  law  in  such  charge  to  which  he  excepts ;  and  those 
matters  of  law,  and  those  only,  shall  be  inserted  in  the  bill  of 
exceptions  and  allowed  by  the  court"  *' 

This  express  rule  is  declaratory  of  the  rule  established  prior 
to  its  promulgation  by  the  decisions  of  the  supreme  court  and 
which  had  been  the  rule  in  England  from  the  time  of  the  act 
of  parliament  giving  the  remedy  by  bill  of  exceptions.*'  When, 
in  a  bill  of  exceptions,  complaint  is  made  of  the  instructions 
given  or  refused,  it  must  be  accompanied  by  a  distinct  state- 
ment of  testimony  given  or  offered  which  raises  the  question 


28  U.  S.  Supreme  Court  Rule,  4; 
U.  S.  Circuit  Court  of  Appeals  Rule 
10;  Phoenix  Mutual  Life  Ins.  Co. 
V.  Raddln,  120  U.  S.  183-197  (30: 
644);  Lees  v.  United  States,  160 
U.  S.  47^t483  (87:1150). 

2«  Phoenix  Mutual  Life  Ins.  Co. 
V.  Raddln,  120  U.  S.  183-197  (30: 
644);  New  York,  Lake  Erie  ft 
Western  R.  Co.  v.  Madison,  123 
U.  S.  524-527  (31:258);  Jones  v. 
Buckell,  104  U.  S.  554-556  (26: 
841);  Reed  v.  Gardner,  17  Wall. 
409-411  (21:656);  United  States 
V.  Morgan,  11  How.  154-163  (13: 
643);  Zeller  v.  Eckert,  4  How. 
289-298  (11:979);  Vasse  v.  Smith, 
6  Cranch,  226-233  (3:207). 


27  Phoenix  Mutual  Life  Ins.  Co. 
v.  Raddln.  120  U.  S.  183-197  (30: 
644). 

'"U.  S.  Supreme  Court  Rule  4; 
and  to  the  same  effect  is  Rule  10 
of  the  U.  S.  Circuit  Courts  of  Ap- 
peals. 

29  Carver  v.  Jackson,  4  Pet.  1- 
101  (7:761);  Ex  parte  Crane,  5 
Pet.  190-223  (8:92);  Conrad  ▼. 
Ins.  Co.,  6  Pet.  262-282  (8:392); 
Magniac  v.  Thompson,  7  Pet.  348- 
398  (8:709);  Gregg  v.  Sayer.  .8 
Pet.  244-265  (8:932);  Phoenix 
Mutual  Life  Ins.  Co.  v.  Raddln, 
120  U.  S.  183-197  (30:644). 
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to  which  the  instructions  apply.  The  proof  of  the  facts  which 
make  the  charge  erroneous  must  be  distinctly  set  forth,  or  it 
must  appear  that  evidence  was  given  tending  to  prove  them.'® 

§  1151.  Same — ^How  mnch  of  the  evidence  should  be  set  out 
in  bill  of  exceptions — Oeneral  rule.— It  is  a  settled  rule  that  a 
bill  of  exceptions  should  contain  only  so  much  of  the  evidence 
as  may  be  necessary  to  explain  the  bearing  of  the  rulings  of  the 
court  upon  matters  of  law,  in  reference  to  the  questions  in 
dispute  between  the  parties  to  the  case,  and  which  may  relate 
to  exceptions  noted  at  the  trial.  A  bill  of  exceptions  should  not 
include,  nor,  as  a  rule,  does  it  include,  all  the  evidence  given 
on  the  trial  upon  questions  about  which  there  is  no  controversy, 
but  which  it  was  necessary  to  introduce  as  proof  of  the  plain- 
tiff's right  to  bring  the  action,  or  of  other  matters  of  like 
nature.'^ 

As  a  matter  of  course,  when  the  trial  court  directs  a  verdict, 
and  the  losing  partyexcepts  to  the  ruling  of  the  court,  he  must, 
in  order  to  secure  a  revision  of  that  ruling  upon  writ  of  error, 
embody  all  the  evidence  in  the  bill  of  exceptions." 

§  1152.  Authentication  of  bills  of  exceptions. — A  bill  of  ex- 
ceptions allowed  in  any  cause  in  a  circuit  or  district  court  of 
the  United  States  shall  be  deemed  sufficiently  authenticated  if 
signed  by  the  judge  of  the  court  in  which  the  cause  was  tried, 
or  by  the  presiding  judge  thereof  if  more  than  one  judge  sat 
At  the  trial  of  the  cause,  without  any  seal  of  the  court  or 
judge  annexed  thereto;  and  in  case  the  judge  before  whom  the 
cause  has  been  tried  is,  by  reason  of  death,  sickness,  or  other 
disability,  unable  to  allow  and  sign  the  bill  of  exceptions,  then 
the  judge  who  succeeds  such  trial  judge,  or  any  other  judge  of 
the  court  in  which  the  cause  was  tried,  holding  such  court 
thereafter,  if  the  evidence  in  the  cause  has  been  or  is  taken  in 


»o  New  York,  Lake  Erie  ft  West- 
ern R.  Co.  V.  Madison,  123  U.  8. 
524-527   (31:258). 

»i  Grand  Trunk  Ry.  Co.  v.  Ives, 
144   U.   S.   408-434    (36:485). 

82  Stewart  v.  Lansing,  104  U.  S. 
605-512  (26:866);  Griggs  v.  fious- 
ton,  104  U.  S  553-554  (26:840); 
Randall  v.  Baltimore  ft  Ohio  R. 
Co.,  478-485  (27:1003);  MarshaU 
v.  Hubbard,  117  U.  S.  415-419  (29: 


919) ;  Montclair  v.  Dana,  107  U.  S. 
162-163  (27:436);  North  Pennsyl- 
vania R.  Co.  v.  Commercial  Nat. 
Bank,  123  U.  S.  727-739  (31:287); 
Delaware,  Lackawana  ft  Western 
R.  0>.  V.  Converse,  139  U.  S.  469- 
477  (35:213);  GJoodett  v.  Louis- 
ville ft  NashviUe  R.  Co.,  122  U.  S. 
391-412  (30:1230);  Gunther  v. 
Liverpool  ft  London  ft  Globe  Ins. 
Co.,  134  U.  S.  110-116   (33:857). 
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stenographic  notes,  or  if  such  judge  is  satisfied  by  any  other 
means  that  he  can  allow  a  true  bill  of  exceptions,  shall  allow 
and  sign  such  bill  of  exceptions,  which  shall  be  as  valid  as  if 
done  by  the  judge  before  whom  the  cause  was  tried ;  but  if  such 
judge  is  satisfied  that,  owing  to  the  fact  that  he  did  not  preside 
at  the  trial,  or  for  any  other  cause,  he  cannot  fairly  allow  and 
sign  the  bill  of  exceptions,  then  he  may  in  his  discretion  grant 
a  new  trial  to  the  party  moving  for  it.^' 

§  1153.  IMazidamus  to  compel  the  trial  judge  to  settle  and 
sign  a  bill  of  exceptions. — ^A  writ  of  mandamus  may  be  properly 
issued  by  the  supreme  court  to  compel  the  trial  judge  to  settle 
and  sign  a  bill  of  exceptions.  Such  a  writ  does  not  undertake 
to  control  the  discretion  of  the  judge  as  to  how  he  shall  frame 
the  bill  of  exceptions,  or  how  he  shall  decide  any  point  arising 
on  its  settlement;  but  it  only  compels  him  to  settle  and  sign  it 
in  some  form.  Such  a  writ  is  agreeable  to  the  principles  and 
usages  of  law,  and  may  be  necessary  for  the  exercise  of  the 
jurisdiction  of  the  appellate  court.'* 

§  1164.  Order  giving  time  to  prepare  a  bill  of  exceptions. — 
Under  extraordinary  circumstances,  a  party  may  have,  by  stand- 
ing order,  or  special  order  entered,  or  consent  of  parties  given, 
during  the  term  at  which  the  judgment  is  entered,  further  time 
after  the  adjournment  of  the  term,  in  which  to  prepare,  serve 
and  tender  to  the  judge  a  bill  of  exceptions;  and  the  judge  may 
lawfully  allow  and  sign  the  same." 


M31  U.  S.  Stat,  at  L.  ch.  717, 
sec.  1,  p.  270;  4  Fed.  Stat.  Anno. 
594-595;  U.  S.  Comp.  Stat.  1901, 
p.  696. 

s^EiX  parte  Chateaugay  Ore  ft 
Iron  Ck>.,  128  U.  S.  544-557    (32: 


508) ;  Ex  parte  Crane,  5  Pet.  190- 
223   (8:92). 

85  Michigan  Insurance  Bank  t» 
Eldred,  143  U.  S.  293-305  (36: 
162) ;  Waldron  v.  Waldron,  156  U. 
S.  361-384 '(39:453). 
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§  1155.  Judgments  in  suits  at  common  law  reviewed  upon 
writ  of  error  only. — The  final  judgments  of  the  federal  district 
and  circuit  courts  can  be  reviewed,  re-examined  and  reversed 
in  an  appellate  court  only  upon  writ  of  error,  which  brings  up 
points  of  law  only  for  review;  and  there  can  be  no  reversal 
upon  writ  of  error  **for  error  in  ruling  any  plea  in  abatement, 
other  than  a  plea  to  the  jurisdiction  of  the  court,  or  for  any 
error  in  fact."* 

At  common  law,  there  was  no  method  for  the  re-examination 
of  facts  tried  by  a  jury,  except  the  granting  of  a  new  trial  by  the 
court  where  the  issue  was  tried,  or  to  which  the  record  was 
properly  returnable,  or  the  awarding  of  a  vemre  facias  de 
novo,  by  an  appellate  court,  upon  writ  of  error,  for  some 
error  of  law  which  intervened  in  the  proceedings  in  the  trial 
court.*  The  writ  of  error  carries  up  the  whole  record  of 
the  proceedings  in  the  lower  court,  and  not  only  the  bills  of 


lU.  S.  Const  VII  Amndt.;  Par- 
sons V.  Bedford,  3  Pet.  433-458 
(7:732);  Sarchet  v.  United  States, 
12  Pet  143-144  (9:1033);  Bur- 
rows V.  Carrow,  15  Wall.  682-684 
(21:249);  U.  S.  Rev.  Stat  sec. 
1011;   4  Fed.  Stat  Anno.  G24;   U 


S.  Comp.  Stat  1901,  p.  715;  1  U. 
S.  Stat,  at  L.  ch.  20,  sec.  22,  p. 
84;  Stephen,  PI.  (Philadelphia  ed. 
1824)    114-120. 

2  Parsons  v.  Bedford,  8  Pet  433- 
468  (7:732). 
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exception,  but  the  entire  record,  includmg  the  pleadings,  proc- 
ess, verdict  and  judgment,  is  under  the  consideration  of  the 
appellate  court,  and  that  court  may  reverse  the  case  for  any 
fundamental  error,  whether  assigned  or  not.' 

§  1156.  Application  for  the  writ. — The  plaintiff  in  error,  in 
order  to  obtain  the  writ,  must  file  with  the  clerk  of  the  circuit 
«ourt  his  petition  for  it,  accompanied  with  an  assignment  of 
errors,  which  shall  set  out  separately  and  particularly  each 
€rror  asserted  and  intended  to  be  urged,  and  a  prayer  for  re- 
versal, and  no  writ  of  error  can  be  allowed  until  the  assignment 
of  errors  shall  have  been  filed.  When  the  error  alleged  is  to  the 
admission  or  rejection  of  evidence,  the  assignment  of  errors 
must  quote  the  full  substance  of  the  evidence  admitted  or  re- 
jected ;  and  when  the  error  alleged  is  to  the  charge  of  the  court, 
the  assignment  of  errors  must  set  out  the  part  referred  to  in 
totidem  verbis,  whether  it  be  instructions  given  or  instructions 
refused.* 

§  1157.  When  and  by  what  judges  allowed. — A  writ  of  error 
may  be  allowed  in  term  time  or  in  vacation,  by  any  justice  of 
the  supreme  court,  or  by  any  circuit  judge  within  his  circuit, 
or  by  any  district  judge  within  his  district,  and  the  proper 
security  be  taken  and  the  citation  signed  by  him ;  and  he  may 
also  grant  a  supersedeas  and  stay  of  execution  pending  the  writ 
of  error.* 

.§  1158.  By  what  clerks  issued. — The  writ  of  error  may  be 
issued  by  the  clerk  of  the  supreme  court,  and  the  clerks  of  the 
circuit  courts;"  and,  inasmuch  as  the  clerks  of  tho United  States 
circuit  courts  of  appeals  are  authorized  by  law  to  "perform 
and  exercise  the  same  duties  and  powers  in  regard  to  all  matters 
within  its  jurisdiction  as  are  now  exercised  by  the  clerk  of  the 
supreme  court  of  the  United  States,  so  far  as  the  same  may  be 


sBank  v.  Smith,  11  Wheat.  172; 
Scott  V.  Sandford,  19  How.  393- 
633  (15:700)  opinion  of  Chief  Jus- 
tice Taney. 

«U.  S.  Supreme  Court  Rule  35; 
U.  S.  Circuit  Court  of  Appeals 
Rule  11;  U.  S.  Rev.  Stat.  sec.  997. 

BU.  S.  Rev.  Stat.  sec.  999;  4 
Ped.  Stat.  Anno.  610;  U.  S.  Comp. 


Stat  1901,  p.  712;  U.  S.  Super. 
Court  Rules  29  and  36;  U.  S.  Rev. 
Stat  sees.  1000,  1007;  4  Fed.  Stat 
Anno.  612,  618;  U.  S.  Comp.  Stat. 
1901.  pp.  712.  714;  U.  S.  Circuit 
Court  of  Appeals  Rule  13. 

«U.  S.  Rev.  Stat  sec.  1004;  4 
Fed.  Stat  Anno.  616;  U.  S.'  Comp. 
Stat  1901,  p.  713. 
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applicable,"  such  clerks^  it  would  seem,  are  also  authorized  to 
issue  writs  of  error.^ 

§  1169.  Service  of  the  writ  of  error. — ^The  writ  of  error  is 
served  by  filing  it  with  the  clerk  of  the  court  to  which  it  is 
directed;  the  writ  is  not  brought,  in  the  legal  meaning  of  the 
term,  until  it  is  filed  in  the  court  which  rendered  judgment.  It 
is  the  filing  of  the  writ  that  removes  the  record  from  the  in- 
ferior to  the  appellate  court,  and  the  period  prescribed  by  law 
for  bringing  it  must  be  calculated  accordingly.* 

§  1160.  Return  of  the  writ  of  error. —  The  writ  is  returned  by 
sending  it  to  the  appellate  court,  at  the  day  and  place  therein 
mentioned,  with  an  authenticated  transcript  of  the  record,  an 
assignment  of  errors,  with  prayer  for  reversal,  and  a  citation 
to  the  adverse  party.* 

§  1161.  Service  of  citation  in  error — ^Betunt —  All  writs  of 
error  and  citations  must  be  made  returnable  not  exceeding 
thirty  days  from  the  day  of  signing  the  citation ;  the  defendant 
shall  have  at  least  thirty  days'  notice;  and  the  citation  may  be 
served  upon  the  defendant  in  error,  or  upon  his  counsel  of 
record.^^ 

§  1162.  Time  within  which  writ  of  error  must  be  sued  out. — 
Writs  of  error  to  review  the  judgments  of  the  circuit  and  dis- 
trict courts  by  the  United  States  circuit  courts  of  appeals  must 
be  sued  out  within  six  months  from  the  entry  of  the  final  judg- 
ment sought  to  be  reviewed  ;^^  and  to  review  the  judgment  by 
the  supreme  court,  the  writ  of  error  must  be  sued  out  within 
two  years  after  the  entry  of  such  judgment.^* 

7.26  U.  S.  Stat,  at  L.  eh.  517,  sec.  ities  cited;  2  Bates,  Fed.  Eq.  Proc. 

2,  p.  826.  sees.  821-826. 

8  Ante  sec.  446;   Brooks  v.  Nor-  1^26  U.  S.  Stat,  at  L.  eh.  517, 

rls,    11    How.    204-208    (13:665);  sec.  11,  p.  826;  4  Fed.  Stat.  Anno. 

Mussina  v.  Cavazos,  6  Wail.  355t*  428;    Kigman   &   Co.    v.   Western 

3C3  (18:810);  Scarborough  v.  Par-  Mfg.  Co.,  170  U.  S.  675-681   (42: 

goud,  108  U.  S.  567-568  (27:824);  1192). 

Ableman   v.   Booth,   21   How.   506  12  u.  S.  Rev.  Stat.  sec.  1008;   4 

(16:169);    Davidson  v.  Lanier,  4  Fed.  Stat.  Anno.  622;  U.  S.  Comp. 

Wall.  447-458   (18:377).  Stat.  1901.  p.  715;  Allen  v.  South- 

»U.  S.  Rev.  Stat.  sec.  997;  U.  S.  em  Pacific  R.  Co.,  173  U.  S.  479- 

Supreme    Court    Rule    8,    sec.    1;  492     (43:775);     Holt    v.    Indiana 

^nte  sec.  4ii,  Manufacturing  Co.,  175  U.  S.  68- 

10  Ante  sees.  451,  452  where  the  73    (44:374). 
rule  Is  fully  stated   and   author- 
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§  1163.  Reference  to  a  discussion  of  writs  of  error  in  a  pre- 
vious chapter. — ^In  a  previous  chapter*'  of  this  work  on  "the 
federal  appellate  jurisdiction,"  there  is  a  rather  full  discussion 
of  the  remedy  by  writ  of  error,  in  connection  with  the  appellate 
jurisdiction  of  the  United  States  supreme  court  over  the  judg- 
ments and  decrees  of  the  highest  courts  of  the  state  where  a 
federal  question  is  involved,  to  which  reference  is  made,  to 
supply  the  brevity  of  statement  in  this  chapter.  The  two  chap- 
ters taken  together  will,  it  is  believed,  be  found  to  contain  a  full 
statement  of  the  legal  rules  and  procedure  upon  the  subject. 

IS  Ante  Chap.  X,  sees.  418-467. 
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We,  the  people  of  the  United  States,  in  order  to  form  a  more 
perfect  union,  establish  justice,  insure  domestic  tranquil- 
lity, provide  for  the  common  defense,  promote  the  general 
welfare,  and  secure  the  blessings  of  liberty  to  ourselyes 
and  our  posterity,  do  ordain  and  establish  this  constitution 
for  the  United  States  of  America. 

Chjsholm  T.  Georgia,  2  Dall.  419;  McCulloch  y.  Maryland,  4  Wheat. 
316;  Brown  y.  Maryland.  12  Wheat.  419;  Barron  y.  Baltimore,  7  Pet. 
243;  Lane  County  y.  Oregon,  7  Wall.  71;  Texas  y.  White,  7  Wall.  700. 

Article  I. 

Section  1.  All  legislative  powers  herein  granted  shall  be 
vested  in  a  congress  of  the  United  States,  which  shall  consist 
of  a  senate  and  house  of  representatives.. 

Hayburn's  Case  (notes),  2  Dall.  409. 

Section  2.  ^  The  house  of  representatives  shall  be  composed 
of  members  chosen  every  second  year  by  the  people  of  the  sev- 
eral states,  and  the  electors  in  eaoh  state  shall  have  the  quali- 
fications requisite  for  electors  of  the  most  numerous  branch  of 
the  state  legislature. 

*  No  person  shall  be  a  representative  who  shall  not  have  at- 
tained to  the  age  of  twenty-five  years  and  been  seven  years  a 
citizen  of  the  United  States,  and  who  shall  not,  when  elected,  be 
an  inhabitant  of  that  state  in  which  he  shall  be  chosen. 

•  •  [Representatives  and  direct  taxes  shall  be  apportioned 
among  the  several  states  which  may  be  included  within  this 
Union  according  to  their  respective  numbers,  which  shall  be 
determined  by  adding  to  the  whole  number  of  free  persons,  in- 

*  The  elaiue  included  In  brackets  is  amended  by  the  fourteenth  amendment,  second  section. 
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eluding  those  bound  to  serviee  for  a  t^rm  of  years,  and  exclud- 
ing Indians  not  taxed,  three-fifths  of  all  other  persons.]  The 
actual  enumeration  shall  be  made  within  three  years  after  the 
first  meeting  of  the  congress  of  the  United  States,  and  within 
every  subsequent  term  of  ten  years,  in  such  manner  as  they  shall 
by  law  direct.  The  number  of  representatives  shall  not  exceed 
one  for  every  thirty  thousand,  but  each  state  shall  have  at 
least  one  representative;  and  until  such  enumeration  shall  be 
made,  the  state  of  New  Hampshire  shall  be  entitled  to  choose 
three,  Massachusetts  eight,  Rhode  Island  and  Providence  Plian- 
tations  one,  Connecticut  five,  New  York  six,  New  Jersey  four, 
Pennsylvania  eight,  Delaware  one,  Maryland  six,  Virginia  ten, 
North  Carolina  five,  South  Carolina  five,  and  Georgia  three. 

Veazie  Bank  v.  Fenno,  8  Wall.  533;  Scholey  v.  Rew,  23  Wall.  331. 

*When  vacancies  happen  in  the  representation  from  any 
state,  the  executive  authority  thereof  shall  issue  writs  of  elec- 
tion to  fill  such  vacancies. 

*  The  house  of  representatives  shall  chose  their  speaker  and 
other  officers,  and  shall  have  the  sole  power  of  impeachment. 

Section  3.  ^  The  senate  of  the  United  States  shall  be  com- 
posed of  two  senators  from  each  state,  chosen  by  the  legisla- 
ture thereof,  for  six  years,  and  each  senator  shall  have  one  vote. 

*  Immediately  after  they  shall  be  assembled  in  consequence 
of  the  first  election,  they  shall  be  divided  as  equally  as  may  be 
into  three  classes.  The  seats  of  the  senators  of  the  first  class 
shall  be  vacated  at  the  expiration  of  the  second  year,  of  the 
second  class  at  the  expiration  of  the  fourth  year,  and  of  the 
third  class  at  the  expiration  of  the  sixth  year,  so  that  one-third 
may  be  chosen  every  second  year;  and  if  vacancies  happen  by 
resignation,  or  otherwise,  during  the  recess  of  the  legislature 
of  any  state,  the  executive  thereof  may  make  temporary  ap- 
pointments until  the  next  meeting  of  the  legislature,  which 
shall  then  fill  such  vacancies. 

'  No  person  shall  be  a  senator  who  shall  not  have  attained 
to  the  age  of  thirty  years,  and  been  nine  years  a  citizen  of  the 
United  States,  and  who  shall  not,  when  elected,  be  an  inhab- 
itant of  that  state  for  which  he  shall  be  chosen. 

*The  vice-president  of  the  United  States  shall  be  president 
of  the  senate,  but  shall  have  no  vote,  unless  they  be  equally 
divided. 


CONSTITUTION  OP  THE  UNITED  STATES,  817 

"  The  senate  shall  choose  their  other  officers,  and  also  a  presi- 
dent pro  tempore,  in  the  absence  of  the  vice-president,  or  when 
he  shall  exercise  the  office  of  president  of  the  United  States. 

*  The  senate  shall  have  the  sole  power  to  try  all  impeach* 
ments.  When  sitting  for  that  purpose  they  shall  be  on  oath 
or  affirmation.  When  tiie  president  of  the  United  States  is 
tried,  the  chief  justice  shall  preside ;  and  no  person  shall  be  con- 
victed without  the  concurrence  of  two-thirds  of  the  members 
present.  , 

^  Judgment  in  cases  of  impeachment  shall  not  extend  further 
than  to  removal  from  office  and  disqualification  to  hold  and 
enjoy  any  oflfce  of  honor,  trust,  or  profit  under  the  United 
States ;  but  the  party  convicted  shall  nevertheless  be  liable  and 
subject  to  indictment,  trial,  judgment,  and  punishment,  accord- 
ing  to  law. 

Section  4.  '  The  times,  places,  and  manner  of  holding  elec- 
tions for  senators  and  representatives  shall  be  prescribed  in 
each  state  by  the  legislature  thereof;  but  the  congress  may,  at 
any  time,  by  law,  make  or  alter  such  regulations,  except  as  to 
the  places  of  choosing  senators. 

EJx  parte  Slebold,  100  U.  S.  371;  EJx  parte  Yarborough,  110  U.  S.  651. 

*  The  congress  shall  assemble  at  least  once  in  every  year, 
and  such  meeting  shall  be  on  the  first  Monday  in  December, 
unless  they  shall  by  law  appoint  a  different  day. 

Section  5.  ^  Each  house  shall  be  the  judge  of  the  elections, 
returns  and  qualifications  of  its  own  members,  and  a  majority 
of  each  shall  constitute  a  quorum  to  do  business ;  but  a  smaller 
number  may  adjourn  from  day  to  day,  and  may  be  authorized 
to  compel  the  attendance  of  absent  members,  in  such  manner^ 
and  under  such  penalties  as  each  house  may  provide. 

2  Each  house  may  determine  the  rules  of  its  proceedings, 
punish  its  members  for  disorderly  behavior,  and,  with  the  con- 
currence of  two-thirds,  expel  a  member. 

Anderson  v.  Dunn,  6  Wheat.  204;  Kilbourn  v.  Thompson,  103  U.  S.  168. 

'  Each  house  shall  keep  a  journal  of  its  proceedings,  and  from 
time  to  time  publish  the  same,  excepting  such  parts  as  may 
in  their  judgment  require  secrecy;  and  the  yeas  and  nays  of 
the  members  of  either  house  on  any  question  shall,  at  the  desire- 
of  one-fifth  of  those  present,  be  entered  on  the  journal. 

Field  V.  Clark,  143  U.  S.  649;  United  States  v.  Boll  in.  144  U.  S.  1. 
52 
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*  Neither  house,  during  the  session  of  congress,  shall^  with- 
out the  consent  of  the  other,  adjourn  for  more  than  three  days, 
nor  to  any  other  place  than  that  in  which  the  two  houses  shall 
be  sitting. 

Section  6.  ^  The  senators  and  representatives  shall  receive  a 
compensation  for  their  services,  to  be  ascertained  by  law,  and 
paid  out  of  the  treasury  of  the  United  States.  They  shall  in 
all  cases,  except  treason,  felony,  and  breach  of  the  peace,  be 
privileged  from  arrest  during  their  attendance  at  the  session 
of  their  respective  houses,  and  in  going  to  and  returning  from 
the  same;  and  for  any  speech  or  debate  in  either  house^  they 
shall  not  be  questioned  in  any  other  place. 

Goxe  v.  McClenachan,  3  Dall.  478. 

*  No  senator  or  representative  shall,  during  the  time  for 
which  he  was  elected,  be  appointed  to  any  civil  oflBce  under 
the  authority  of  the  United  States,  which  shall  have  been  cre- 
ated, or  the  emoluments  whereof  shall  have  been  increased, 
during  such  time;  and  no  person  holding  any  o^ce  under  the 
United  States,  shall  be  a  member  of  either  house  during  his 
continuance  in  office. 

Section  7.  ^All  bills  for  raising  revenue  shall  originate  in 
the  house  of  representatives;  but  the  senate  may  propose  or 
concur  with  amendments  as  on  other  bills. 

^  Every  bill  which  shall  have  passed  the  house  of  represent- 
atives and  the  senate,  shall,  before  it  become  a  law,  be  pre- 
sented to  the  president  of  the  United  States;  if  he  approve 
he  shall  sign  it,  but  if  not  he  shall  return  it  with  his  objections 
to  that  house  in  which  it  shall  have  originated,  who  shall  enter 
the  objections  at  large  on  their  journal,  and  proceed  to  recon- 
sider it.  If  after  such  reconsideration  two-thirds  of  that  house 
shall  agree  to  pass  the  bilL  it  shall  be  sent,  together  with  the 
objections,  to  the  other  house,  by  which  it  shall  likewise  be  re- 
considered, and  if  approved  by  two-thirds  of  that  house,  it  shall 
become  a  law.  But  in  all  such  cases  the  votes  of  both  houses 
shall  be  determined  by  yeas  and  nays,  and  the  names  of  the 
persons  voting  for  and  against  the  bill  shall  be  entered  on  the 
journal  of  each  house  respectively.  If  any  bill  shall  not  be 
returned  by  the  president  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  shall  be 
A  law,  in  like  manner  as  if  he  had  signed  it,  unless  the  congress 
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by  their  adjournment  prevent  its  return,  in  which  case  it  shall 
not  be  a  law. 

'Every  order,  resolution,  or  vote  to  which  the  concurrence 
of  the  senate  and  house  of  representatives  may  be  necessary 
(except  on  a  question  of  adjournment)  shall  be  presented  to  the 
president  of  the  United  Staes;  and  before  the  same  shall  take 
effect,  shall  be  approved  by  him,  or  being  disapproved  by  him, 
shall  be  repassed  by  two-thirds  of  the  senate  and  house  of  rep- 
resentatives according  to  the  rules  and  limitations  prescribed 
in  the  case  of  a  bill. 

Section  8.  The  congress  shall  have  power  ^  to  lay  and  col- 
lect taxes,  duties,  imposts,  and  excises,  to  pay  the  debts  and 
provide  for  the  common  defense  and  general  welfare  of  the 
United  States ;  but  all  duties,  imposts,  and  excises  shall  be  uni- 
form throughout  the  United  States ; 

Hylton  V.  United  States,  3  Dall.  171;  McCulloch  v.  Maryland,  4  VSrheat. 
316;  Loughborough  v.  Blake,  5  Wheat  317;  Osborn  v.  Bank  of  United 
States,  9  Wheat.  738;  Weston  v.  Charleston,  2  Pet.  449;  Dobbins  v.  Erie 
County,  16  Pet  435;  License  Cases,  5  How.  504;  Cooley  v.  Wardens  of 
Philadelphia,  12  How.  299;  McGuire  v.  Commonwealth,  3  Wall.  387; 
Van  Allen  v.  Assessors,  3  Wall.  573;  Bradley  v.  People,  4  Wall.  459;  Li- 
cense Tax  Cases,  5  Wall.  462;  Pervear  t.  Commonwealth,  5  Wall.  475; 
Woodruff  V.  Parham,  8  Wall.  123;  Hinson  v.  Lott,  8  Wall.  148;  Veazle 
Bank  v.  Fenno,  8  Wall.  533:  Collectxjr  v.  Day,  11  Wall.  113;  United 
States  V.  Singer,  15  Wall.  Ill;  State  Tax  on  Foreign-held  Bonds,  15 
Wall.  300;  United  States  v.  Railroad  Co.,  17  Wall.  322;  Railroad  Co.  v. 
Peniston,  18  Wall.  5;  Scholey  v.  Rew,  23  Wall.  331;  Springer  v.  United 
States,  102  U.  S.  586;  Legal  Tender  Case,  110  U.  S.  421;  California  v. 
Central  Pae.  R.  Co.,  127  U.  S.  1;  Ratterman  v.  Western  Union  Tel.  Co., 
127  U.  S.  411;  Leloup  v.  Mobile,  127  U.  S.  640;  Horner  v.  United  States, 
143  U.  S.  207. 

^  To  borrow  money  on  the  credit  of  the  United  States ; 

McCulloch  T.  State  of  Maryland,  4  Wheat.  316;  Weston  v.  Charleston, 
2  Pet.  449;  Bank  v.  New  York  City,  2  Black,  620;  Bank  Tax  Cases,  2 
Wall.  200;  Bank  v.  Mayor,  7  Wall.  16;  Bank  v.  Supervisors,  7  Wall.  26; 
Hepburn  v.  Griswold,  8  Wall.  603;  National  Bank  v.  Commonwealth,  9 
WalL  353;  Parker  v.  Davis,  12  Wall.  457;  Legal  Tender  Case,  110  U.  S. 
421. 

'  To  regulate  commerce  with  foreign  nations,  and  among  the 
several  states  and  with  the  Indian  tribes ; 

Gibbons  v.  Ogden,  9  Wheat.  1;  Brown  v.  Maryland,  12  Wheat.  419; 
Wilson  V.  Black  Bird  Creek  Marsh  Co.,  2  Pet.  245;  Worcester  v.  Geor- 
gia, 6  Pet  515;  City  of  New  York  v.  Mlln,  11  Pet  102;  United  States  v. 
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Cootnbs,  12  Pet  72;  Holmes  v.  Jennison,  14  Pet  540;  License  Cases,  & 
How.  504;  Passenger  Cases,  7  How.  283;  Nathan  v.  Louisiana,  8  How. 
73;  Mager  v.  Grima,  8  How.  490;  United  States  v.  Marigold,  9  How.  560; 
Cooley  V.  Wardens  of  Philadelphia,  12  How.  299;  The  Genesee  Chief  v. 
Fltzhugh,  12  How.  443;  Pennsylvania  t.  Wheeling  Bridge  Co.,  13  How. 
518;  Veazie  v.  Moore,  14  How.  568;   Smith  v.  Maryland,  18  How.  71; 
Pennsylvania  v.  Wheeling  &  Belmont  Bridge  Co.  et  al.,  18  How.  421; 
Sinnitt  V.  Davenport  .22  How.  227;  Foster  v.  Davenport  22  How.  244; 
Conway  v.  Taylor's  Ex'r,  1  Black,  603;   United  States  v.  Holliday,  Z 
Wall.  407;  Oilman  v.  Philadelphia,  3  Wall.  713;   The  Passaic  Bridges, 
3  Wall.  782;  Steamship  Co.  v.  Port  Wardens,  6  Wall.  31;  Crandall  v. 
Nevada,  6  Wall.  35;  White's  Bank  v.  Smith,  7  Wall.  646;  Waring  v. 
The  Mayor,  8  Wall.  110;  Paul  v.  Virginia,  8  Wall.  168;  Thomson  v.  Pa- 
cific R.  Co.,  9  Wall.  579;  Downham  v.  Alexandria,  10  Wall.  173;  The 
Clinton  Bridge,  10  Wall.  454;  The  Daniel  Ball,  10  Wall.  557;  Liverpool 
Ins.  Co.  V.  Massachusetts,  10  Wall.  566;  The  Montello,  11  Wall.  411;  Ex 
parte  McNlel,  13  Wall.  236;  State  Freight  Tax,  15  Wall.  232;  State  Tax 
on  Railway  Gross  Receipts,  15  Wall.  284;   Osborn  v.  Mobile,  16  WalL 
479;  Railroad  Co.  v.  Fuller,  17  Wall.  500;  Bartemeyer  v.  It)wa,  18  Wall. 
129;   The  Delaware  Railroad  Tax,  18  Wall.  206;   Peete  v.  Morgan,  19 
Wall.  581;   Railroad  Co.  v.  Richmond,  19  Wall.  484;   Railroad  Co.  v. 
Maryland,  21  Wall.  456;  The  Lottawanna,  21  Wall.  558;  Henderson  v. 
City  of  New  York,  92  U.  S.  259;  Chy  Lung  v.  Freeman,  92  U.  S.  275;. 
South  Carolina  v.  Georgia,  93  U.  S.  4;  Sherlock  v.  Ailing,  93  U.  S.  99; 
United  States  v.  Forty-three  Gallons  of  WMsky,  93  U.  S.  188;  Foster  v.. 
Wardens  of  New  Orleans,  94  U.  S.  246;  Railroad  Co.  v.  Husen,  95  U.  S. 
465;  Pensacola  Tel.  Co.  v.  W.  U.  Tel.  Co.,  96  U.  S.  1;  Beer  Co.  v.  Mas- 
sachusetts, 97  U.  S.  25;  Cook  v.  Pennsylvania,  97  U.  S.  566;  Packet  Co. 
V.  St  Louis,  100  U.  S.  423;  Wilson  v.  McNamee,  102  U.  S.  572;  Moran  v. 
New  Orleans,  112  U.  S.  69;  Head  Money  Cases,  112  U.  S.  580;  Cooper 
V.  Ferguson,  113  U.  S.  727;  Gloucester  v.  Pennsylvania,  114  U.  S.  196; 
Brown  v.  Houston,  114  U.  S.  622;  Walling  v.  Michigan,  116  U.  S.  446; 
Plckard  v.  Pullman,  117  U.  S.  34;  Tennessee  v.  Pullman,  117  U.  S.  51; 
Spralgue  v.  Thompson,  118  U.  S.  90;  Morgan  v.  Louisiana,  118  U.  S. 
455;  Wabash  v.  Illinois,  118  U.  S.  557;  Huse  v.  Glover,  119  U.  S.  543 
Robbins  v.  Shelby,  120  U.  S.  489;  Corson  v.  Maryland,  120  U.  S.  502 
Barron  v.  Burnside,  121  U.  S.  186;  Fargo  v.  Michigan,  121  U.  S.  230 
Ouachita  v.  Aiken,  121  U.  S.  444;   Philadelphia  &  Southern  R.  Co.  v. 
Pennsylvania,  122  U.  S.  326;  Western  Union  Tel.  Co.  v.  Pendleton.  122 
U.  S.  347;  Sands  v.  Manistee,  123  U.  S.  288;  Smith  v.  Alabama,  124  U.  S. 
465;  Willamette  v.  Hatch,  125  U.  S.  1;  Pembina  v.  Pennsylvania,  125 
U.  S.  181;  Bowman  v.  Chicago,  125  U.  S.  465;  Western  Union  Tel.  Co. 
v.  Massachusetts,  125  U.  S.  630;  California  v.  Central  Pac.  R.  Co.,  127 
U.  S.  1;  Leloup  v.  Mobile,  127  U.  S.  640;  Kldd  v.  Pearson,  128  U.  S.  1; 
Asher  v.  Texas,  128  U.  S.  129;  Stoutenberg  v.  Hennick,  129  U.  S.  141; 
W.  U.  Tel.  Co.  V.  Alabama.  132  U.  S.  472;  L.,  N.  O.  &  T.  R.  Co.  v.  Mis- 
sissippi, 133  U.  S.  587;  Leisy  v.  Hardin,  135  U.  S.  100;  Lyng  v.  Michi- 
gan, 135  U.  S.  161;  Cherokee  Nation  v.  Southern  Kan.  R.  Co.,  136  U.  S. 
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€41;  McCall  v.  California,  136  U.  S.  104;  N.  ft  W.  R.  Co.  v.  Pennsylvania, 
136  U.  S.  114;  Minnesota  v.  Barber,  136  U.  S.  314;  Brimmer  v.  Rebman, 
138  U.  S.  78;  Pullman  P.  Car  Co.  v.  Pennsylvania.  141  U.  S.  18;  Crutclier 
V.  Kentucky.  141  U.  S.  47;  Volght  v.  Wright,  141  U.  S.  62;  Maine  v. 
Grand  Trunk  Ry.  Co.,  142  U.  S.  217;  In  re  Rapier.  143  U.  S.  110;  N.  O., 
C.  ft  L.  R.  Co.  V.  New  Orleans,  143  U.  S.  192;  Horn  Co.  v.  New  York, 
143  U.  S.  305;  Flcklen  v.  Shelby  County.  145  U.  S.  1;  Lehigh  Valley  R. 
Co.  V.  Pennsylvania.  145  U.  S.  192;  Brennan  v.  Titusville.  153  U.  S.  289; 
Brass  v.  Staeser.  153  U.  S.  391;  Ashley  v.  Ryan.  153  U.  S.  436;  Luxton 
V.  Bridge  Co..  153  U.  S.  525;  Telegraph  Co.  v.  Charleston.  153  U.  S.  692; 
Plumley  v.  Massachusetts.  155  U.  S.  461;  Railway  Co.  v.  Transportation 
Co..  155  U.  S.  585;  Hopper  v.  California.  155  U.  S.  648;  Postal  Telegraph 
Co.  V.  Adams,  155  U.  S.  688;  United  States  v.  Knight.  156  U.  S.  1; 
Emert  v.  .Missouri.  156  U.  S.  296;  Coal  Co.  v.  Bates.  156  U.  S.  577;  Coal 
Co.  V.  Louisiana,  156  U.  S.  590;  Railway  Co.  v.  Hefley.  158  U.  S.  98; 
Railroad  Co.  v.  Pennsylvania.  158  U.  S.  431;  Illinois  Central  R.  Co.  v. 
Illinois.  163  U.  S.  142;  Henhington  v.  Georgia.  163  U.  S.  299;  Telegraph 
Co.  V.  Taggart,  163  U.  S.  1;  Osborne  v.  Florida.  164  U.  S.  650;  Scott  v. 
Donald.  165  U.  S.  58;  Express  Co.  v.  Ohio,  165  U.  S.  194;  Railroad  Co. 
v.  New  York.  165  U.  S.  628;  Gladson  v.  Minnesota,  166  U.  S.  427;  Rail- 
way Co.  V.  Solan.  169  U.  S.  133;  Railway  Co.  v.  McCann,  174  U.  S.  580; 
Addyston  Co.  v.  United  States.  175  U.  S.  211;  Railway  Co.  v.  Kentucky, 
179  U.  8.  387. 

^  To  establish  an  uniform  rule  of  naturalization  and  uniform 
laws  on  the  subject  of  bankruptcies  throughout  the  United 
Staes ; 

Sturges  V.  Crowninshield.  4  Wheat  122;  McMillan  y.  McNeil,  4 
Wheat  209;  Farmers'  ft  Mechanics*  Bank  of  Pennsylvania  v.  Smith, 
6  Wheat  131;  Ogden  v.  Saunders.  12  Wlheat  213;  Boyle  v.  Zacharie  ft 
Turner,  6  Pet  348;  Gassies  v.  Ballou.  0  Pet.  761;  Beers  et  al.  v.  Haugh- 
ton,  9  Pet  329;  Suydam  et  al.  v.  Broadnax.  14  Pet  67;  Cook  v.  Mioffat 
et  al.,  5  How.  295;  Dred  Scott  v.  Sanford,  19  How.  393. 

*To  coin  money,  regulate  the  value  thereof,  and  of  foreign 
coin,  and  fix  the  standard  of  weights  and  measures ; 

Briscoe  v.  Bank  of  Kentucky.  11  Pet  257;  Fox  v.  Ohio,  5  How.  410; 
United  States  v.  Marigold,  9  How.  560. 

•  To  provide  for  the  punishment  of  counterfeiting  the  securi- 
ties and  current  coin  of  the  United  States ; 

Fox  V.  Ohio,  5  How.  410;  United  States  v.  Marigold,  9  How.  560. 
'  To  establish  post-offices  and  post-roads ; 

Pennsylvania  v.  Wheeling  Bridge,  18  How.  421;  In  re  Rapier.  148  U. 
S.  110. 
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^  To  promote  the  progress  of  science  and  useful  arts  by 
curing,  for  limited  times  to  authors  and  inventors,  the  exclusive 
right  to  their  respective  writings  and  discoveries; 

Grant  v.  Raymond,  6  Pet.  218;  Wheaton  v.  Peters.  8  Pet.  591. 

•  To  constitute  tribunals  inferior  to  the  supreme  court ; 

*®  To  define  and  punish  piracies  and  felonies  committed  on  the 

high  seas,  and  offenses  against  the  law  of  nations ; 

United  States  v.  Palmer,  3  Wheat.  610;  United  States  v.  W^iltberger, 
5  Wheat.  76;  United  States  v.  Smith,  5  Wheat.  153;  United  States  v. 
Pirates,  5  Wheat  184;  United  States  v.  Arizona,  120  U.  S.  479. 

^^  To  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water; 

Brown  v.  United  States,  8  Cr.  110;  American  Ins.  Co.  v.  Canter,  1  Pet. 
511;  Mrs.  Alexander's  Cotton,  2  Wall.  404;  MiUer  v.  United  States,  11 
WaU.  268;  Tyler  v.  Defrees,  11  Wall.  331;  Stewart  v.  Kahn,  11  Wall. 
493;  HamUton  v.  DUlin,  21  WaU.  73;  Lamar  v.  Browne*  92  U.  S.  187. 

^^  To  raise  and  support  armies ;  but  no  appropriation  of  money 
to  that  use  shall  be  for  a  longer  term  than  two  years; 
Crandall  v.  Nevada,  6  Wall.  32. 

^^  To  provide  and  maintain  a  navy; 

United  States  v.  Bevans,  3  Wheat.  336;  Dynes  v.  Hoover.  20  How.  65. 

^*To  make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces; 

^^  To  provide  for  calling  forth  the  militia  to  execute  the  laws 
of  the  Union,  supress  insurrections,  and  repel  invasions ; 

Houston  v.  Moore,  5  Wheat.  1;  Martin  v.  Mott,  12  Wheat.  19;  Luther 
v.  Borden,  7  How.  1;  Crandall  v.  Nevada,  6  Wall.  35;  Texas  v.  White, 
7  Wall.  700. 

*®To  provide  for  organizing,  arming,  and  disciplining  the 
militia,  and  for  governing  such  part  of  them  as  may  be  em- 
ployed in  the  service  of  the  United  States,  reserving  to  the 
states,  respectively,  the  appointment  of  the  officers,  and  the 
authority  of  training  the  militia  according  to  the  discipline 
prescribed  by  congress. 

Houston  V.  Moore.  5  Wheat.  1;  Martin  v.  Mott,  12  Wheat  19;  Luther 
v.  Borden,  7  How.  1. 

^^  To  exercise  exclusive  legislation  in  all  cases  whatsoever 
over  such  district  (not  exceeding  ten  miles  square),  as  may,  by 
cession  of  particular  states,  and  the  acceptance  of  congress,  be- 
come the  seat  of  the  government  of  the  United  States,  and  to 
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exercise  like  authority  over  all  places  purchased  by  the  consent 

of  the  legislature  of  the  state  in  which  the  same  shall  be,  for 

the  erection  of  forts,  magazines,  arsenals,  dock-yards,  and  other 

needful  buildings ;  and 

Hepburn  v.  Ellzey,  2  Cr.  444;  Loughborough  v.  Blake,  5  Wheat  317; 
Cohens  v.  Virginia,  6  Wheat  264;  American  Ins.  Co.  v.  Canter,  1  Pet. 
511;  Kendall  v.  United  States,  12  Pet  524;  United  States  v.  Dewitt,  9 
Wall.  41;  Dunphy  v.  Klelnsmith,  11  Wall.  610;  WUlard  v.  Presbury,  14 
Wall.  676;  Phillips  v.  Payne,  92  U.  S.  130;  United  States  v.  Fox,  94  U.  S. 
315;  National  Bank  v.  Yankton  County,  101  U.  S.  129;  Ft.  Leavenworth 
R.  Co.  V.  Lowe.  114  U.  S.  525;  Chappell  v.  United  States,  160  U.  S.  499. 

*®  To  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  ofiScer  thereof. 

McCulloch  V.  Maryland,  4  Wheat.  316;  Wayman  y.  Southard,.  10 
Wheat  1;  Bapk  of  United  States  t.  Halstead,  10  WhefLt  51;  Hepburn 
Y.  Griswold^  8  Wall.  603;  National  Bank  t.  Commonwealth,  9  Wall.  353; 
Thompson  v.  Pacific  R.  Co.,  9  Wall.  579;  Parker  v.  Davis,  12  Wall.  457; 
Railroad  Co.  t.  Johnson,  15  Wall.  195;  Railroad  Co.  v.  Peniston,  18  Wall. 
5;  Legal  Tender  Case,  110  U.  S.  421;  In  re  Coy,  127  U.  S.  731;  Stou ten- 
burgh  v.  Hennick,  129  U.  S.  141;  Chinese  Exclusion  Case,  130  U.  S.  581. 

Section  9.  ^  The  migration  or  importation  of  such  persons  as 
any  of  the  states  now  existing  shall  think  proper  to  admits 
shall  not  be  prohibited  by  the  congress  prior  to  the  year  one 
thousand  eight  hundred  and  eight,  but  a  tax  or  duty  may  be 
imposed  on  such  importation,  not  exceeding  ten  dollars  for  each 
person. 

Dred  Scott  v.  Sanford,  19  How.  393. 

2  The  privilege  of  the  writ  of  habeas  corpus  shall  not*  be  sus- 
pended, unless  when  in  cases  of  rebellion  or  invasion  the  pub- 
lic safety  may  require  it. 

United  States  v.  Hamilton,  3  Dall.  17;  Hepburn  y.  Ellzey,  2  Cr.  445; 
Ex  parte  Bollman,  4  Cr.  75;  ESx  parte  Kearney,  7  VTheat.  38;  Ex  parte 
Watklns.  3  Pet  192;  Ex  parte  Milburn.  9  Pet.  704;  Holmes  v.  Jennison, 
14  Pet.  540;  Ex  parte  Dorr,  3  How.  103;  Luther  v.  Borden,  7  How.  1; 
United  States  v.  Booth,  21  How.  506;  Ex  parte  Vallandigham,  1  Wall. 
243;  Ex  parte  MuUigan,  4  WaU.  2;  Ex  parte  McCardle,  7  Wall.  506;  Ex 
parte  Yerger,  8  Wall.  85;  Tarble's  Case,  13  W^l.  397;  Ex  parte  Lange, 
18  Wall.  16;  Ex  parte  Parks,  93  U.  S.  18;  Ex  parte  Karstendick,  93  U.  S. 
396;  Ex  parte  Virginia,  100  U.  S.  339;  Ex  parte  Neagle,  135  IT.  S.  100; 
In  re  Lane,  135  U.  S.  443. 
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•  No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 

Fletcher  v.  Peck,  6  Cr.  87;  Ogden  v.  Saunders,  12  Wheat  213;  Wat- 
flOB  V.  Mercer,  8  Pet.  88;  Carpenter  v.  Pennsylvania,  17  How.  456;  Locke 
V.  New  Orleans,  4  Wall.  172;  Cummings  v.  Missouri.  4  Wall.  277;  Et 
parte  Garland,  4  Wall.  333;  Drehman  v.  Stifle,  8  Wall.  595;  Kllnger  y. 
Missouri,  13  Wall.  257;  Pierce  v.  Carskadon,  16  Wall.  234. 

*No  capitation,  or  other  direct  tax^  shall  be  laid,  unless  in 
proportion  to  the  census  of  enumeration  hereinbefore  directed 
to  be  taken. 

License  Tax  Cases,  5  Wall.  462;  Springer  v.  United  States,  102  U.  S. 
686;  Pollock  y.  Farmers'  Loan  ft  Trust  Co.,  157  U.  S.  429. 

'  No  tax  or  duty  shall  be  laid  on  articles  exported  from  any 
state. 

Cooley  y.  Wardens  of  Philadelphia,  12  How.  299;  Page  y.  Burgess,  92 
U.  S.  372;  Turpin  y.  Burgess,  117  U.  S.  504. 

•  No  preference  shall  be  given  by  any  regulation  of  commerce 
or  revenue  to  the  ports  of  one  state  over  those  of  another;  nor 
shall  vessels  bound  to  or  from  one  state  be  obliged  to  enter, 
clear,  or  pay  duties  in  another. 

Cooley  y.  Wardens  of  Philadelphia,  12  How.  299;  Pennsylvania  v. 
Wheeling  Bridge,  18  How.  421;  Munn  y.  Illinois,  94  U.  S.  113;  Packet 
Co.  y.  St  Louis,  100  U.  S.  413 ;  Packet  Co.  v.  Catlettsburg,  105  U.  S.  559 ; 
Morgan  y.  Board  of  Health,  118  U.  S.  455. 

■^  No  money  shall  be  drawn  from  the  treasury  but  in  conse- 
quence of  appropriations  made  by  law,  and  a  regular  statement 
and  account  of  the  receipts  and  expenditures  of  all  publia 
money  shall  be  published  from  time  to  time. 

•  No  title  of  nobility  »hall  be  granted  by  the  United  States ; 
and  no  person  holding  any  office  of  profit  or  trust  under  them 
shall,  without  the  consent  of  the  congress,  accept  of  any  pres- 
ent, emolument,  office,  or  title,  of  any  kind  whatever,  from  any 
king,  prince,  or  foreign  state. 

Section  10.  ^  No  state  shall  enter  into  any  treaty,  alliance, 
or  confederation;  grant  letters  of  marque  and  reprisal;  coin 
money;  emit  bills  of  credit;  make  anything  but  gold  and 
silver  coin  a  tender  in  payment  of  debts;  pass  any  bill  of  at- 
tainder, ex  post  facto  law,  or  law  impairing  the  obligation  of 
contracts,  or  grant  any  title  of  nobility. 

Calder  v.  Bull,  3  Dall.  386;  Fletcher  y.  Peck,  6  Or.  87;  New  Jersey  y. 
WUson,  7  Cr.  164;  Sturges  y.  Crownlnshleld,  4  Wheat.  122;  McMlUan  y. 
McNeil,  4  Wheat.  209;  Dartmouth  v.  Woodward,  4  Wheat.  618;  Owings 
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y.  Speed,  5  Wlieat.  420;  Farmers'  Bank  y.  Smith,  6  Wheat.  131;  Green 
V.  Biddle,  8  Wheat  1;  Ogden  y.  Saunders,  12  Wheat.  213;  Msuaon  y. 
Halle,  12  Wheat.  370;  Satterlee  y.  Matthewson,  2  Pet.  380;  Hart  y. 
Lamphlre,  3  Pet  280;  Craig  y.  Missouri,  4  Pet  410;  Proyldence  Bank 
y.  Billings,  4  Pet.  514;  Byrne  y.  Missouri,  8  Pet  40;  Watson  v.  Mercer, 
8  Pet  88;  Mumma  y.  Potomac  Co.,  8  Pet.  281;  Beers  y.  Haughton,  9 
Pet.  329;  Briscoe  y.  Bank  of  Kentucky,  11  Pet  257;  Charles  Bridge  y. 
Warren  Bridge,  11  Pet.  420;  Armstrong  y.  Athens  Co.,  16  Pet  281; 
Bronson  y.  Klnzle,  1  How.  311;  McCracken  v.  Hay  ward,  2  How.  608; 
Ctordon  y.  Tax  Court,  3  How.  133;  Maryland  y.  B.  ft  O.  R.  Co.,  3  How. 
534;  Nell  y.  Ohio,  3  How.  720;  Cook  y.  Moffat  5  How.  295;  Planters' 
Bank  y.  Sharp,  6  How.  301 ;  West  Bridge  y.  Dlx,  6  How.  507 ;  Crawford 
y.  Bank  of  Mobile,  7  How.  279;  Woodruff  y.  Trapnall,  10  How.  190; 
Paup  y.  Drew,  10  How.  218;  Baltimore  R.  Co.  y.  Nesbltt  10  How.  395; 
Butler  y.  Pennsylyanla,  10  How.  402;  Darrlngton  y.  Bank  of  Alabama, 
13  How.  12;  Richmond,  etc.  R.  Co.  y.  Louise  R.  Co.,  13  How.  71;  Vln- 
cennes  Unlyerslty  y.  Indiana,  14  How.  268;  Curran  y.  Arkansas,  15 
How.  304;  Bank  of  Ohio  y.  Knoop,  16  How.  369;  Carpenter  y.  Pennsyl- 
yanla, 17  How.  456;  Dodge  y.  Woolsey,  18  How.  331;  Beers  y.  Arkan- 
sas, 20  How.  527;  Aeplnwall  y.  County  of  Dayless,  22  How.  364;  Christ 
Church  y.  County  of  Philadelphia,  24  How.  300;  Howard  y.  Bugbee,  24 
How.  461;  Jefferson  Bank  y.  Skelly,  1  Black,  436;  Franklin  Bank  y. 
Ohio,  1  Black,  474;  Wabash  Canal  Co.  y.  Beers,  2  Black,  448;  Oilman  y. 
Sheboygan,  2  Black,  510;  Bridge  Proprietors  y.  Hoboken  Co.,  1  Wall. 
116;  Hawthorne  y.  Calef,  2  Wall.  10;  Blnghamton  Bridge,  3  Wall.  51; 
Turnpike  Co.  y.  State,  3  Wall.  210;  Locke  y.  New  Orleans,  4  Wall.  172; 
Hallroad  Co.  y.  Rock,  4  Wall.  177;  Cummlngs  y.  Missouri,  4  Wall.  277; 
Kx  parte  Garland,  4  Wall.  333;  Von  Hoffman  y.  Qulncy.  4  Wall.  535; 
Mulligan  y.  Corbln,  7  Wall.  487;  Furman  y.  Nlchol,  8  Wall.  44;  Home 
y.  Rouse,  8  Wall.  430;  Washington  Unlyerslty  y.  Rouse,  8  Wall.  439; 
Butz  y.  Muscatine,  8  Wall.  575;  Drehman  y.  Stifle,  8  Wall.  595;  Hep- 
burn y.  Grlswold,  8  Wall.  603;  Gut  y.  State,  9  Wall.  35;  Railroad  Co. 
y.  McClure,  10  Wall.  511;  Parker  y.  Dayls,  12  Wall.  457;  Curtis  y.  Whit- 
ing, 13  Wall.  68;  Pennsylyanla  College  Cases,  13  Wall.  190;  Wilming- 
ton R.  Co.  y.  Reld,  13  Wall.  264;  Salt  Co.  y.  Bast  Saginaw,  13  Wall. 
373;  White  y.  Hart  13  Wall.  646;  Osborn  y.  Nicholson,  13  Wall.  654; 
Railroad  Co.  y.  Johnson,  15  Wall.  195;  State  Tax  on  Foreign-held  Bonds, 
15  Wall.  300;  Tomllnson  y.  Jessup,  15  Wall.  454;  Tomllnson  y.  Branch, 
15  Wall.  460;  Miller  y.  State,  15  Wall.  478;  Holyoke  Co.  y.  Lyman,  15 
Wall.  500;  Gunn'y.  Barry,  15  Wall.  610;  Humphrey  y.  Pegues.  16  Wall. 
244;  Walker  y.  Whitehead,  16  Wall.  314;  Sohn  y.  Watterson,  17  Wall. 
596;  Barings  y.  Dabney,  19  Wall.  1;  Head  y.  Unlyerslty,  19  Wall.  526; 
Pacific  R.  Co.  y.  Magulre,  20  Wall.  36;  Garrison  y.  City  of  New  York, 
21  Wall.  196;  Ochiltree  y.  Railroad  Co.,  Si  Wall.  249;  Wilmington,  etc. 
R.  Co.  y.  King,  91  U.  S.  3;  County  of  Moultrie  y.  Rockingham  Bank, 
92  U.  S.  631;  Home  Co.  y.  Augusta,  93  U.  S.  116;  West  Wisconsin  R. 
Co.  y.  Superylsors,  93  U.  S.  595;  Murray  y.  Charleston,  96  U.  S.  432; 
Edwards  y.  Kearzey,  96  U.  S.  595;  Keith  v.  Clark,  97  U.  S.  454;  Rail- 
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road  Co.  v.  Georgia,  98  U.  S.  359;  Railroad  CJo.  v.  Tennessee,  101  TJ.  S^ 
337;  Wright  v.  Nagle,  101  U.  S.  791;  Stone  v.  Mississippi,  101  U.  S.  814; 
Railroad  Go.  v.  Alabama,  101  U.  S.  832;  Louisiana  v.  New  Orleans,  101 
U.  S.  203;  Hall  v.  Wisconsin,  103  U.  S.  5;  Pennyman's  Case,  103  U.  S. 
714;  Guaranty  Co.  v.  Board  of  Liquidation,  105  U.  S.  622;  Greenwood 
V.  Freight  Co.,  105  U.  S.  13;  Krlng  v.  Missouri,  107  U.  S.  221;  Louisiana 
V.  New  Orleans,  109  U.  S.  285;  Gilfillan  v.  Union  Canal  Co.,  109  U.  S. 
401;   Nelson  v.  St.  Martin's  Parish,  111  U.  S.  716;   Virginia  Coupon 
Cases,  114  U.  S.  270;  Amy  v.  Shelby  Co.,  114  U.  S.  387;  Efflnger  v.  Ken- 
ney,  115  U.  S.  566;  New  Orleans  Gas.  Co.  v.  La.  Light  Co.,  115  U.  S. 
650;  New  Orleans  Water-works  v.  Rivers,  115  U.  S.  674;  Louisville  Gas- 
Co.  V.  Citizens'  Gas  Co.,  115  U.  S.  683;  Fisk  v.  Jefferson  Police  Jury, 
116  U.  S.  131;  Stone  v.  Farmers*  Co.,  116  U.  S.  307;  Stone  v.  Illinois. 
Cent.  R.  Co.,  116  U.  S.  347;  Royall  v.  Virginia,  116  U.  S.  572;  St.  Tarn- 
many  Water- works  v.  New  Orleans  Water-works,  120  U.  9.  64;  Church. 
y.  Kelsey,  121  U.  S.  282;  Lehigh  Water  Co.  v.  Easton,  121  U.  S.  388; 
Seibert  v.  Lewis,  122  U.  S.  284;  New  Orleans  Water- works  y.  La.  Sugar 
Refining  Co.,  125  U.  S.  18;  Maynard  v.  Hill,  125  U.  S.  140;  Jaehne  v. 
New  York,  128  U.  S.  189;  Denny  v.  Bennett,  128  U.  S.  489;  Chinese  B2x- 
clusion  Case,  130  U.  S.  588;  Williamson  x.  New  Jersey,  130  V.  S.  189; 
Hunt  V.  Hunt,  131  U.  S.  clxv;   Freeland  v.  Williams,  131  U.  S.  405; 
Crenshaw  v.  U.  S.  134,  U.  S.  99;  McGahey  v.  Virginia.  135  U.  S.  662; 
Wheeler  v.  Jackson,  137  U.  S.  245;  Holden  y.  Minnesota,  137  U.  S.  483; 
Sioux  City  R.  Co.  y.  Sioux  City,  138  U.  S.  98;  Essex  Public  Road  Board 
V.  Skinkle,  140  U.  S.  334;  Stein  v.  Bienville  Water  Supply  Co.,  141  U.  S. 
67;  New  York  v.  Squire,  145  U.  S.  175;  Brown  v.  Smart,  145  U.  S.  454; 
Morley  v.  Railway  Co.,  146  U.  S.  162;  Hamilton  Co.  y.  Hamilton  City, 
146  U.  S.  258;  Schurz  v.  Cook,  148  U.  S.  397;  Railroad  Co.  v.  Bristol,. 
151  U.  S.  556;  Bryan  v.  Board  of  Education,  151  U.  S.  639;  Railroad  Co. 
y.  Pennsylvania,  153  U.  S.  628;  Railroad  Co.  v.  Louisiana,  157  U.  S.  219; 
Bergeman  v.  Boeker,  157  U.  S.  655;  Bank  v.  Tennessee,  161  U.  S.  134; 
Baltzer  v.  North  Carolina,  161  U.  S.  240;  Hanford  v.  Davies,  163  U.  S, 
273;  Railway  Co.  v.  Mathews,  165  U.  S.  1;  Water  Power  Co.  v.  Water 
Commissioners.  168  U.  S.  349;   Douglas  v.  Kentucky,  168  U.  S.  488; 
Hawker  v.  New  York,  170  U.  S.  189;  Houston  ft  Texas  Central  Ry.  Co. 
v.  Texas,  170  U.  S.  243;  Railroad  Co.  v.  Jacobson,  179  U.  S.  280;  Mallett 
y.  North  Carolina,  181  U.  S.  589. 

^  No  state  shall,  without  the  consent  of  the  congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws ;  and  the 
net  produce  of  all  duties  and  imposts,  laid  by  any  state  on  im- 
ports or  exports,  shall  be  for  the  use  of  the  treasury'-  of  the 
United  States;  and  all  such  laws  shall  be  subject  to  the  revis- 
ion and  control  of  the  congress. 

McCulloch  V.  Maryland,  4  Wheat.  316;  Gibbons  v.  Ogden,  9  Wheat.  1; 
Brown  v.  Maryland,  12  Wheat.  419;  Mager  v.  Grima  et  al.,  8  How.  490; 
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Cooley  V.  Wardens  of  Philadelphia,  12  How.  299;  Almy  v.  California, 
24  How.  169;  License  Tax  Cases.  5  Wall.  462;  Crandall  v.  Nevada,  6 
Wall.  35;  Waring  v.  Mayor,  8  Wall.  110;  Woodruff  v.  Parham,  8  Wall, 
123;  Hinson  v.  Lott,  8  Wall.  148;  State  Tonnage  Tax  Cases,  12  Wall. 
204;  State  Tax  on  Railway  Receipts,  15  Wall.  284;  Inman  Co.  v.  Tinker, 

94  U.  S.  238;  Cook  v.  Pennsylvania,  97  U.  S.  566;  Packet  Co.  v.  Keokuk, 

95  U.  S.  80;  People  v.  Compagnie,  107  U.  S.  59;  Brown  v.  Houston,  114 
U.  S.  622. 

"No  state  shall,  without  the  consent  of  congress,  lay  any 
duty  of  tonnage,  keep  troops  or  ships  of  war  in  time  of  peace, 
enter  into  any  agreement  or  compact  with  another  state,  or 
with  a  foreign  power,  or  engage  in  war,  unless  actually  in- 
vaded, or  in  such  imminent  danger  as  will  not  admit  of  delay. 

Green  v.  Biddle,  8  Wheat  1;  Poole  et  al.  v.  Fleeger,  11  Pet.  185;  Coo- 
ley V.  Wardens  of  Philadelphia,  12  How.  299;  Peete  v.  Morgan,  19  Wall. 
581;  Cannon  v.  New  Orleans,  20  Wall.  577;  Inman  Co.  v.  Tinker,  94  U. 
S.  238;  Packet  Co.  v.  St  Liouis,  100  U.  S.  423;  Packet  Co.  v.  Keokuk,. 
95  U.  S.  80;  Vicksburg  v.  Tobin,  100  U.  S.  430;  Packet  Co.  v.  Catletts- 
burg,  105  U.  S.  559;  Morgan  Co.  v.  Board  of  Health,  118  U.  S.  455;  Oua- 
chita Co.  V.  Aiken,  121  U.  S.  444;  Huse  v.  Glover,  119  U.  S.  543. 

Abticlb  II. 

Section  1.  ^  The  executive  power  shall  be  vested  in  a  presi- 
dent of  the  United  States  of  America.  He  shall  hold  his  office 
during  the  term  of  four  years,  and,  together  with  the  vice- 
president,  chosen  for  the  same  term,  be  elected  as  follows : 

'  Each  state  shall  appoint,  in  such  manner  as  the  legislature 
thereof  may  direct,  a  number  of  electors,  equal  to  the  whole 
number  of  senators  and  representatives  to  which  the  state  may 
be  entitled  in  the  congress ;  but  no  senator  or  representative,  or 
person  holding  an  office  of  trust  or  profit  under  the  United 
States,  shall  be  appointed  an  elector. 

Chisholm  v.  Georgia,  2  Dall.  419;  Leltensdorfer  v.  Wehh,  20  How. 
165;  Ejt  parte  Siebold,  100  U.  S.  271;  McPherson  v.  Blocker,  146  U.  S.  1. 

[The  electors  shall  meet  in  their  respective  states,  and  vote  by  bal- 
lot for  two  persons,  of  whom  one  at  least  shall  not  be  an  Inhabitant 
of  the  same  state  with  themselves.  And  they  shall  make  a  list  of  all 
the  persons  voted' for,  and  of  the  number  of  votes  for  each;  whidh  list 
they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the 
government  of  the  United  States,  directed  to  the  president  of  the 
senate.  The  president  of  the  senate  shall,  in  the  presence  of  the 
senate  and  house  of  representatives,  open  all  the  certificates,  and  the 
votes  shall  then  be  counted.  The  person  having  the  greatest  number 
of  votes  shall  be  the  president,  if  such  number  be  a  majority  of  the 


^28  CONSTITUTION  OF  THE  UNITED  STATES. 

whole  number  of  electors  appointed;  and  If  there  be  more  thai  one 
who  have  such  majority,  and  have  ,an  equal  number  of  votes,  then  the 
house  of  representatives  shall  Immediately  choose  by  ballot  one  of 
them  for  {^resident;  and  If  no  person  have  a  majority,  then  from  the 
five  highest  on  the  list  the  said  house  shall  In  like  manner  choose  the 
president.  But  in  choosing  the  president,  the  votes  shall  be  taken 
by  states,  the  representation  from  each  state  having  one  vote;  a 
quorum  for  this  purpose  shall  consist  of  a  member  or  members  from 
two-thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be  neces^ 
sary  to  a  choice.  In  every  case,  after  the  choice  of  the  president;  the 
person  having  the  greatest  number  of  votes  of  the  electors  shall  be 
the  vice-president.  But  if  there  should  remain  two  or  more  who  have 
equal  votes,  the  senate  shall  choose  from  them  by  ballot  the  vice- 
president.  J 

This  clause  has  been  superseded  by  the  twelfth  amendment 

•  The  congress  may  determine  the  time  of  choosing  the  elect- 
ors, and  the  day  on  which  they  shall  give  their  votes,  which 
■day  shall  be  the  same  throughout  the  United  States. 

•  No  person  except  a  natural  bom  citizen,  or  a  citizen  of  the 
United  States  at  the  time  of  the  adoption  of  this  constitution, 
shall  be  eligible  to  the  office  of  president;  neither  shall  any 
person  be  eligible  to  that  office  who  shall  not  have  attained  to 
the  age  of  thirty-five  years,  and  been  fourteen  years  a  resident 
within  the  United  States. 

English  V.  Sailors'  Snug  Harbor,  3  Pet.  99.. 

^  In  case  of  the  removal  of  the  president  from  office,  or  of  his 
•death,  resignation,  or  inability  to  discharge  the  powers  and 
duties  of  the  said  office,  the  same  shall  devolve  on  the  vice- 
president  ;  and  the  congress  may,  by  law,  provide  for  the  case 
of  removal,  death,  resignation,  or  inability  both  of  the  presi- 
dent and  vice-presidentj  declaring  what  officer  shall  then  act  as 
president;  and  such  officer  shall  act  accordingly  until  the  dis- 
Ability  be  removed  or  a  president  shall  be  elected. 

•  The  president  shall,  at  stated  times,  receive  for  his  services 
a  compensation,  which  shall  neither  be  increased  nor  dimin- 
ished during  the  period  for  which  he  shall  have  been  elected ; 
And  he  shall  not  receive  within  that  period  any  other  emolu- 
ment  from  the  United  States,  or  any  of  them. 

^  Before  he  enter  on  the  execution  of  his  office,  he  shall  take 
the  following  oath  or  affirmation:  **I  do  solemnly  swear  (or 
-affirm)  that  I  will  faithfully  execute  the  office  of  president  of 
the  United  States,  and  will,  to  the  best  of  my  ability,  preserve, 
protect,  and  defend  the  constitution  of  the  United  States. ' ' 
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Section  2.  ^The  president  shall  be  commander-in-chief  of 
the  army  and  navy  of  the  United  State»,  and  of  the  militia  of 
the  several  states  when  called  into  the  actual  service  of  the 
United  States.  He  may  require  the  opinion,  in  writing,  of 
the  principal  officer  in  each  of  the  executive  departments  upon 
any  subject  relating  to  the  duties  of  their  respective  offices; 
and  he  shall  have  power  to  grant  reprieves  and  pardons  for 
offenses  against  the  United  States,  except  in  cases  of  impeach- 
ment. 

United  States  v.  Wilson,  7  Pet.  150;  ESx  parte  Wells,  18  How.  307; 
Ebc  parte  Garland,  4  Wall.  333;  Armstrong's  Foundry,  6  Wall.  766; 
The  Grape  Shot,  9  Wlall.  129;  United  States  v.  Padelford,  9  Wall.  542; 
United  States  v.  Klein,  13  Wall.  128;  Armstrong  v.  United  States,  13 
Wall.  152;  Pargoud  v.  United  States,  13  Wall.  156;  Hamilton  v.  DiUin, 
21  Wall.  73;  Mechanics*  Bank  v.  Union  Bank,  22  Wall.  276;  Lamar  v. 
Browne,  92  U.  S.  187;  WaUach  v.  Van  Riswick,  92  U.  S.  202. 

^He  shall  have  power,  by  and  with  the  advice  and  consent 
of  the  senate,  to  make  treaties,  provided  two-thirds  of  the  sen- 
ators present  concur;  and  he  shall  nominate,  and  by  and  with 
the  advice  and  consent  of  the  senate,  shall  appoint  ambassadors^ 
other  public  ministers  and  consuls,  judges  of  the  supreme  court, 
and  all  other  officers  of  the  United  States  whose  appointments 
are  not  herein  otherwise  provided  for,  and  which  shall  be  estab- 
lished by  law;  but  the  congress  may  by  law  vest  the  appoint- 
ment of  such  inferior  officers,  ac  they  think  proper,  in  the 
president  alone,  in  the  courts  of  law,  or  in  the  heads  of  depart- 
ments. 

Ware  v.  Hylton,  3  Dall.  199;  Marbury  v.  Madison,  1  Cr.  137;  United 
States  v.  Klrkpatrick,  9  Wheat  720;  American  Co.  v.  Canter,  1  Pet, 
511;  Foster  v.  Nellson,  2  Pet.  253;  Cherokee  Nation  v.  Georgia,  5  Pet 
1;  Patterson  v.  Gwlnn,  5  Pet  233;  Worcester  v.  Georgia,  6  Pet.  515; 
New  Orleans  v.  De  Armas  et  al.,  9  Pet.  224;  Holden  v.  Joy,  17  Wall.  211. 

^  The  president  shall  have  power  to  fill  up  all  vacancies  that 
may  happen  during  the  recess  of  the  senate,  by  granting  com- 
missions which  shall  expire  at  the  end  of  their  next  session. 

United  States  v.  Klrkpatrick,  9  Wheat  720. 

Section  3.  He  shall  from  time  to  time  give  to  the  congress 
information  of  the  state  of  the  Union,  and  recommend  to  their 
consideration  such  measures  as  he  shall  judge  necessary  and 
expedient;  he  may,  on  extraordinary  occasions,  convene  both 
houses,  or  either  of  them,  and  in  case  of  disagreement  between 
them,  with  respect  to  the  time  of  adjournment,  he  may  ad- 
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joum  them  to  such  time  as  he  shall  think  proper;  he  shall 

receive  ambassadors  and  other  public  ministers;  he  shall  take 

care  that  the  laws  be  faithfully  executed,  and  shall  commission 

all  the  officers  of  the  United  States. 

Marbury  v.  Madison,  1  Cr.  137;  Kendall  v.  United  States,  12  Pet. 
524;  Luther  v.  Borden,  7  How.  1;  Mississippi  v.  Johnson,  President,  4 
Wall.  475;  Stewart  v.  Kahji,  11  Wall.  493;  Ex  parte  Neagle,  135  U.  S.  1. 

Section  4.  The  president,  vice-president,  and  all  civil  officers 
of  the  United  States  shall  be  removed  from  office  on  impeach- 
ment for,  and  conviction  of,  treason,  bribery,  or  other  high 
crimes  and  misdemeanors. 

Article  IIL 

Section  1.  The  judicial  power  of  the  United  States  shall  be 

vested  in  one  supreme  court,  and  in  such  inferior  courts  as  the 

congress  may  from  time  to  time  ordain  and  establish.     The 

judges,  both  of  the  supreme  and  inferior  courts,  shall  hold 

their  offices  during  good  behavior,  and  shall,  at  stated  times, 

receive  for  their  services  a  compensation  which  shall  not  be 

diminished  during  their  continuance  in  office. 

Chisholm  v.  Georgia,  2  Dall.  419;  Stuart  v.  Laird,  1  Cr.  299;  United 
States  v.  Peters,  5  Cr.  115;  Cohens  v.  Virginia,  6  Cr.  264;  Martin  v. 
Hunter,  1  V^eat.  304;  Osborn  v.  United  States  Bank,  9  Wheat  738; 
Benner  v.  Porter,  9  How.  235;  United  States  v.  Ritchie,  17  How.  525; 
Murray  v.  Hoboken  Co.,  18  How.  272;  E2x  parte  Vallandigham,  1  Wall. 
243;  Ames  v.  Kansas,  111  U.  S.  449. 

Section  2.  ^  The  judicial  power  shall  extend  to  all  cases  in 
law  and  equity  arising  under  this  constitution,  the  laws  of  the 
United  States,  and  treaties  made,  or  which  shall  be  made,  under 
their  authority;  to  all  cases  affecting  ambassadors,  other  pub- 
lic ministers^  and  consuls;  to  all  cases  of  admiralty  and  mari- 
time jurisdiction;  to  contrctversies  to  which  the  United  States 
shall  be  a  party;  to  controversies  between  two  or  more  states; 
between  a  state  and  citizens  of  another  state;  between  citi- 
zens of  different  states;  between  citizens  of  the  same  state 
claiming  lands  under  grants  of  different  states,  and  between 
a  state,  or  the  citizens  thereof,  and  foreign  states,  citizens,  or 
subjects. 

Hayburn*s  Case  (note),  2  Dall.  410;  Chisholm  v.  Georgia,  2  Dall. 
419;  Glass  v.  Sloop  Betsy,  3  Dall.  6;  United  States  y.  La  Ven- 
geance, 3  Dall.  297;  Hollingsworth  v.  Virginia,  3  Dall.  378;  Mossman 
▼.  Higginson,  4  Dall.  12;  Marbury  v.  Madison,  1  Cr.  137;  Hepburn  T. 
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Ellzey,  2  Cr.  444;  United  States  v.  Moore,  3  Cr.  159;  Strawbridge  v. 
Ciirtlss,  3  Cr.  267;  Ex  parte  Bollman,  4  Cr.  75;  Rose  v.  Himely.  4  Cr. 
241;  Chappedelaine  v.  Dechenaux,  4  Cr.  305;  Hope  Co.  v.  Boardman,  5 
Cr.  57;  Bank  United  States  v.  Devaux,  5  Cr.  61;  Hodgson  v.  Bowerbank» 

5  Cr.  303;  Owings  v.  Norwood,  5  Cr.  344;  Durousseau  v.  United  States, 

6  Cr.  307;  United  States  v.  Hudson,  7  Cr.  32;  Martin  v.  Hunter,  1 
Wheat.  304;  Colson  v.  Lewis,  2  Wheat.  377;  United  States  v.  Bevans,  3 
Wheat.  336;  Cohens  v.  Virginia,  6  Wheat.  264;  Ehc  parte  Kearney,  7 
Wheat.  38;  Matthews  t.  Zane,  7  Wheat.  164;  Osborn  v.  United  States 
Bank,  9  Wheat.  738;  United  States  v.  Ortega,  11  Wheat.  467;  American 
Co.  v.  Canter,  1  Pet.  511;  Jackson  v.  Twentyman,  2  Pet  136;  Cherokee 
Nation  v.  Georgia,  5  Pet  1;  New  Jersey  v.  New  York,  5  Pet.  283;  Davis 
V.  Packard.  6  Pet.  41;  United  States  v.  Arredondo,  6  Pet  691;  Davis  v. 
Packard,  7  Pet  276;  Breedlove  v.  Nickolet  7  Pet.  413;  Brown  v.  Keene, 
8  Pet.  112;  Davis  y.  Packard,  8  Pet.  312;  New  Orleans  v.  De  Armas,  9 
Pet.  224;  Rhode  Island  v.  Massachusetts,  12  Pet  657;  Bank  of  Augusta 
v.  Earle,  13  Pet.  519;  Bank  of  Vicksburg  v.  Slocomb,  14  Pet  60;  Suy- 
dam  V.  Broadnax,  14  Pet  67;  Prigg  v.  Pennsylvania,  16  Pet  530;  L.,  C. 
4b  C.  Ry.  Co.  V.  Letson,  2  How.  497;  Cary  v.  Curtis,  3  How.  236;  War- 
ring V.  Clark,  5  How.  441;  Luther  v.  Borden,  7  How.  1;  Sheldon  v.  Sill, 
8  How.  441;  Genesee  Chief  v.  Pitzhugh,  12  How.  443;  Fretz  v.  Ball,  12 
How.  466;  Neves  v.  Scott,  13  How.  268;  Pennsylvania  v.  Wheeling, 
Bridge,  13  How.  518;  Marshall  v.  Baltimore  &  Ohio  R.  Co.,  16 
How.  314;  United  States  v.  Guthrie,  17  How.  284;  Smith  v.  Mary- 
land, 18  How.  71;  Jones  v.  Lieague,  18  How.  76;  Murray  v.  Hobo 
ken  Co.,  18  How.  272;  Hyde  v.  Stone,  20  How.  170;  Irvine  v. 
Marshall,  20  How.  558;  Fenn  v.  Holmes,  21  How.  481;  Morewood  v. 
Enequist  23  How.  491;  Kentucky  v.  Dennison,  24  How.  66;  O.  ft  M.  R. 
Co.  V.  Wlieeler,  1  Black,  286;  Steamer  St  Lawrence,  1  Black,  522; 
Propeller  Commerce,  1  Black,  574;  Ex  parte  Vallandigham,  1  Wall.  243; 
Ex  parte  Milligan,  4  Wall.  1;  Moses  Taylor,  4  Wall.  411;  Mississippi  v. 
Johnson,  4  Wall.  475;  Hine  v.  Trevor,  4  W<all.  555;  Philadelphia  v.  Col- 
lector, 5  Wall.  720;  Georgia  v.  Stanton,  6  Wall.  50;  Payne  v.  Hook,  7 
Wall.  425;  Alicia.  7  Wlall.  571;  Ex  parte  Yerger,  8  Wall.  85;  Insurance 
Co.  V.  Dunham,  11  Wall.  1;  Virginia  v.  West  Virginia,  11  Wall.  39; 
Coal  Co.  V.  Blatchford.  11  Wall.  172;  Railway  Co.  v.  Whitton,  13  Wall. 
270;  Tarble's  Case,  13  Wall.  397;  Blyew  v.  United  States,  13  Wall.  581; 
Davis  V.  Gray,  16  Wall.  203;  Sewing  Machine  Cos.,  18  Wall.  353;  In- 
surance Co.  V.  Morse,  20  Wall.  445;  Vannevar  v.  Bryant,  21  Wall.  41; 
Loltawanna.  21  Wall.  558;  Gainee  v.  Fuentes,  92  U.  S.  10;  Miller  v. 
Dows,  94  U.  S.  444;  Doyle  v.  Continental  Co.,  94  U.  S.  535;  Tennessee 
V.  Davis,  100  U.  S.  257;  Baldwin  v.  Franks.  120  U.  S.  678;  Barron  v. 
Burnside,  121  U.  S.  186;  St  L.,  I.  M.  ft  S.  Ry.  Co.  v.  Vickers,  122  U.  S. 
360;  Brooks  v.  Missouri,  124  U.  S.  384;  New  Orleans  Waterworks  v. 
Louisiana  Sugar  Ref.  Co.,  125  U.  S.  18;  Spencer  v.  Merchant,  125  U.  S. 
345;  Dale  Tile  Mfg.  Co.  v.  Hyatt,  125  U.  S.  46;  Felix  v.  Scharnweber, 
125  U.  S.  54;  H.  ft  St  J.  R.  Co.  v.  Missouri  River  Co.,  125  U.  S.  260; 
Kreiger  v.  Shelby  R.  Co.,  125  U.  S.  39;  Craig  v.  Leitendorfer,  127  U.  S. 
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764;  Jones  v.  Craig,  127  U.  S.  213;  Wisconsin  v.  Pelican  Ins.  Co..  127 
U.  S.  265;  ITnited  States  y.  Beebe,  127  U.  s!  338;  Chinese  Ebcclusion 
Case,  130  U.  S.  581;  United  States  v.  Texas,  143  U.  S.  621;  Louisiana  t. 
Texas,  176  U.  S.  1. 

*  In  all  cases  affecting  ambassadors,  other  public  ministers 
and  consuls,  and  those  in  which  a  state  shall  be  a  party,  the  su- 
preme court  shall  have  original  jurisdiction.  In  all  the  other 
cases  before  mentioned,  the  supreme  court  shall  have  appellate 
jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions  and 
under  such  regulations  as  the  congress  shall  make. 

Chisholm  y.  Georgia,  2  DaH.  419;  Wiscart  v.  Dauchy,  3  Dall.  321; 
Marbury  v.  Madison,  1  Cr.  137;  Durousseau  v.  United  States,  6  Cr.  307; 
Martin  v.  Hunter,  1  Wheat.  304;  Cohens  v.  Virginia,  6  Wheat.  234;  Ex 
parte  Kearney,  7  Wheat.  38;  Wayman  v.  Southard,  10  Wheat  1;  Bank 
of  United  States  v.  Halstead,  10  Wheat  51;  United  States  v.  Ortega,  11 
Wheat  467;  Cherokee  Nation  v.  Georgia,  5  Pet  1;  Ex  parte  Crane,  5 
Pet  189;  New  Jersey  v.  New  York,  5  Pet  283;  Sibbald  v.  United  States, 
12  Pet  488;  Rhode  Island  v.  Massachusetts,  12  Pet  657;  Pennsylvania 
V.  Wheeling  Bridge,  13  How.  518;  In  re  Kaine,  14  How.  103;  Ableman 
V.  Booth,  21  How.  506;  Freeborn  v.  Smith,  2  Wall.  160;  Ex  parte  Mc- 
Cardle,  6  WWl.  318;  Ebc  parte  McCardle,  7  Wall.  506;  Ex  parte  Yerger, 
8  Wall.  85;  Lucy,  8  Wall.  307;  Justices  v.  Murray,  9  Wall.  274;  Penn- 
sylvania V.  Quicksilver  Co.,  10  Wall.  553;  Murdock  v.  Memphis,  20  Wall. 
590;  Bors  v.  Preston,  111  U.  S.  252;  Ames  v.  Kansas,  111  U.  S.  449. 

•  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
he  hy  jury;  and  such  trial  shall  he  held  in  the  state  where  the 
said  crimes  shall  have  heen  committed ;  but  when  not  committed 
within  any  state,  the  trial  shall  be  at  such  place  or  places  as 
the  congress  may,  by  law,  have  directed. 

Ex  parte  Milligan,  4  Wall.  2;  Cook  v.  United  States,  138  U.  S.  157. 

Section  3.  ^  Treason  against  the  United  States  shall  consist 
only  in  levying  war  against  them,  or  in  adhering  to  their  ene- 
mies, giving  them  aid  and  comfort.  No  person  shall  be  con- 
victed of  treason  unless  on  the  testimony  of  two  witnesses  to 
the  same  overt  act,  or  on  confession  in  open  court. 

United  States  v.  Insurgents,  2  Dall.  335;  United  States  v.  Mitchell, 
2  Dall.  348;  Bx  parte  Bollman,  4  Cr.  75;  United  States  v.  Burr,  4  Cr. 
469. 

^  The  congress  shall  have  power  to  declare  the  punishment  of 
treason ;  but  no  attainder  of  treason  shall  work  corruption  of 
blood  or  forfeiture,  except  during  the  life  of  the  person  at- 
tainted. 

Bigelow  V.  Forest,  9  Wall.  339;  Day  v.  Micou.  18  Wall.  156;  E?x  parte 
Lange,  18  Wall.  163;  WaUach  v.  Van  Riswick,  92  U.  S.  202. 
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Article  IV. 

Section  1.    Full  faith  and  credit  shall  be  given  in  each  state 

to  the  public  acts,  records,  and  judicial  proceedings  of  every 

other  state.    And  the  congress  may  by  general  laws  prescribe 

the  manner  in  which  such  acts,  records,  and  proceedings  shall 

be  proved,  and  the  effect  thereof. 

Mills  V.  Duryee,  7  Cr.  481;  Hampton  v.  McConiiel,  3  Wheat  234? 
Mayhew  v.  Thatcher,  6  Wheat.  129;  Darby  v.  Mayer,  10  Wheat  465; 
United  States  v.  Amedy,  11  Wheat.  392;  Caldwell  v.  Carrlngton,  9  Pet 
86;  M'Elmoyle  v.  Cohen,  13  Pet  312;  Bank  of  Augusta  v.  EJarle,  13 
Pet  519;  Bank  of  Alabama  v.  Dalton,  9  How.  522;  D'Arcy  v.  Ketchum, 
11  How.  165;  Christmas  v.  Russell,  5  Wall.  290;  Green  v.  Van  Buskirk, 
7  Wall.  139;  Paul  v.  Virginia,  8  Wall.  168;  Public  Works  v.  Columbia 
College,  17  Wall.  521;  Thompson  v.  Whitman,  18  Wall.  457;  Bonaparte 
V.  Tax  Court  104  U.  S.  592;  Hanley  v.  Donoghue,  116  U.  S.  1;  Renaud 
V.  Abbott  116  U.  S.  277;  C.  ft  A.  R.  Co.  v.  Wiggins  Ferry  Co.,  119  U.  S. 
615;  Cole  v.  Cunningham,  133  U.  S.  107;  Manning  y.  French,  133  U.  S. 
186;  Blount  v.  Walker,  134  U.  S.  607;  Simmons  v.  Seals,  138  U.  S.  439; 
Reynolds  y.  Stocklin,  140  U.  S.  254;  Carpenter  v.  Strange,  141  U.  S.  37; 
Huntington  v.  Attrill,  146  U.  S.  657;  Laing  v.  Rigney,  160  U.  S.  531; 
Ran  way  Co.  v.  Sturm,  174  U.  S.  710;  Thormann  v.  Frame,  176  U.  S. 
350. 

Section  2.    *  The  citizens  of  each  state  shall  be  entitled  to  all 

privileges  and  immunities  of  citizens  in  the  several  states. 

Bank  of  United  States  y.  Deyereux,  5  Cr.  61;  Gassies  y.  Ballou,  ft 
Pet.  761;  Rhode  Island  v.  Massachusetts,  12  Pet  657;  Bank  of  Augusta 
V.  Earle,  13  Pet.  519;  Moore  v.  Illinois,  14  How.  13;  Conner  v.  EUliot, 
18  How.  591;  Dred  Scott  v.  Sanford,  19  How.  393;  Crandall  y.  Nevada, 
6  Wall.  35;  Woodruff  y.  Parham,  8  Wall.  123;  Paul  y.  Virginia,  8  WWl. 
168;  Downham  y.  Alexandria,  10  Wall.  173;  Liverpool  Co.  v.  Massach- 
usetts, 10  Wall.  566;  Ward  v.  Maryland,  12  WaU.  418;  Slaughter-house 
Cases,  16  Wall.  36;  BradweU  v.  State,  16  Wall.  130;  Chemung  Bank  v. 
Lowery,  93  U.  S.  72;  McCready  v.  Virginia,  94  U.  S.  391;  Brown  v. 
Houston,  114  U.  S.  622;  Pembina  Mining  Co.  v.  Pennsylyania,  125  U.  S. 
181;  Kimmish  v.  Ball,  129  U.  S.  217;  BlaKe  v.  McClung,  172  U.  S.  239. 

^  A  person  charged  in  any  state  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in  another  state, 
shall,  on  demand  of  the  executive  authority  of  the  state  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  state  hav- 
ing jurisdiction  of  the  crime. 

Holmes  v.  Jennison,  14  Pet.  540;  Kentucky  v.  Dennison,  24  How.  66; 
Taylor  v.  Tainter,  16  Wall.  366;  Lascelles  y.  Georgia,  148  U.  S.  537. 

^  No  person  held  to  service  or  labor  in  one  state,  under  the 
laws  thereof,  escaping  into  another,  shall,  in  consequence  of 
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any  law  or  regulation  therein,  be  discharged  from  such  service 
or  labor,  but  shall  be  delivered  up  on  claim  of  the  party  to 
whom  such  service  or  labor  may  be  due. 

Prlgg  V.  Pennsylvania,  16  Pet.  539;  Jones  v.  Van  Zandt,  5  How.  215; 
Strader  v.  Qraham,  10  How.  82;  Moore  v.  lUinois.  14  How.  13;  Dred 
Scott  V.  Sanford,  19  How.  393;  Ableman  v.  Booth,  21  How.  506;  Callan 
V.  Wnson,  127  U.  S.  540;  Railway  Co.  v.  Alabama.  128  U.  S.  96. 

Section  3.  ^  New  states  may  be  admitted  by  the  congress  into 
this  Union ;  but  no  new  state  shall  be  formed  or  erected  within 
the  jurisdiction  of  any  other  state,  nor  any  state  be  formed  by 
the  junction  of  two  or  more  states,  or  parts  of  states,  without 
the  consent  of  the  legislatures  of  the  states  concerned  as  well 
as  of  the  congress. 

American  Insurance  Co.  y.  Canter,  1  Pet  511;  Pollard  y.  Hagan,  3 
How.  212;  Cross  v.  Harrison,  16  How.  164. 

\  ^  The  congress  shall  have  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States;  and  nothing  in  this 
constitution  shall  be  so  construed  as  to  prejudice  any  claims  of 
the  United  States  or  of  any  particular  state. 

McCulloch  y.  Maryland,  4  Wheat  316;  American  Ins.  Co.  v.  Canter,  1 
Pet  511;  United  States  y.  Gratiot,  14  Pet  526;  United  States  y.  Rogers, 
4  How.  567;  Cross  v.  Harrison,  16  How.  164;  Muckey  y.  Coxe,  18  How. 
100;  Gibson  y.  Chouteau,  13  Wall.  92;  Clinton  y.  Bnglebert»  13  Wall. 
434;  Beall  y.  New  Mexico.  16  Wall.  535. 

Section  4.  The  United  States  shall  guarantee  to  every  state 
in  this  Union  a  republican  form  of  government,  and  shall  pro- 
tect each  of  them  against  invasion;  and  on  application  of  the 
legislature,  or  of  the  executive  (when  the  legislature  cannot  be 
convened),  against  domestic  violence. 

Luther  y.  Borden,  7  How.  1;  Texas  v.  White,  7  Wall.  700. 

Article  V. 

The  congress,  whenever  two-thirds  of  both  houses  shall  deem 
it  necessary,  shall  propose  amendments  to  this  constitution,  or, 
on  the  application  of  the  legislatures  of  two-thirds  of  the  several 
states,  shall  call  a  convention  for  proposing  amendments; 
which,  in  either  case,  shall  be  valid  to  all  intents  and  purposes, 
as  part  of  this  constitution,  when  ratified  by  the  legislatures  of 
three-fourths  of  the  several  states,  or  by  conventions  in  three- 
fourths  thereof,  as  the  one  or  the  other  mode  of  ratification  may 
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be  proposed  by  the  congress;  Provided,  That  no  amendment 
which  may  be  made  prior  to  the  year  one  thousand  eight  hun- 
dred and  eight  shall  in  any  manner  affect  the  first  and  fourth 
clauses  in  the  ninth  section  of  the  first  article ;  and  that  no  state, 
without  its  consent,  shall  be  deprived  of  its  equal  suffrage  in 
the  senate. 

HoUingsworth  v.  Virginia,  3  Dall.  378. 

Article  VI. 

^AU  debts  contracted  and  engagements  entered  into,  before 
the  adoption  of  this  constitution,  shall  be  as  valid  against  the 
United  States  under  this  constitution,  as  under  the  confedera- 
tion. 

^  This  constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or 

a 

which  shall  be  made,  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land,  and  the  judges  in  every 
state  shall  be  bound  thereby,  anything  in  the  constitution  or 
laws  of  any  state  to  the  contrary  notwithstanding. 

Hayburn's  Case.  2  Dall.  409;  Ware  v.  Hylton,  3  Dall.  199;  Oalder  v. 
Bull,  3  Dall.  386;  Marbury  v.  Madison,  1  Cr.  137;  Chirac  v.  Chirac,  2 
Wheat.  259;  McCuUoch  v.  Maryland,  4  Wheat.  316;  Society  v.  New  H&. 
ven,  8  Wheat.  464;  Gibbons  v,  Ogden,  9  Wheat.  1;  Foster  v.  Neilson,  2 
Pet.  253;  Buckner  v.  Pinley,  2  Pet.  586;  Worcester  v.  Georgia,  6  Pet.  515; 
Kennett  v.  Chambers,  14  How.  38;  Lodge  v.  Woolsey,  18  How.  331;  New 
York  V.  Dibble,  21  How.  366;  Ableman  v.  Booth,  21  How.  506;  Sinnot 
V.  Davenport,  22  How.  227;  Foster  v.  Davenport,  22  How.  244;  Haver 
V.  Taker,  9  Wall.  32;  V^Oiitney  v.  Robertson,  124  U.  S.  190. 

•  The  senators  and  representatives  before  mentioned,  and  the 
members  of  the  several  state  legislatures,  and  all  executive  and 
judicial  oflBcers,  both  of  the  United  States  and  of  the  several 
states,  shall  be  bound  by  oath  or  affirmation,  to  support  this 
^constitution ;  but  no  religious  test  shall  ever  be  required  as  a 
qualification  to  any  office  or  public  trust  under  the  United 
States. 

Ex  parte  Garland,  4  Wall.  333. 

Article  VII. 

The  ratification  of  the  conventions  of  nine  states  shall  be 
sufficient  for  the  establishment  of  this  constitution  between  the 
states  so  ratifying  the  same. 
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Done  in  convention  by  the  unanimous  consent  of  the  states 
present  the  seventeenth  day  of  September,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  eighty-seven  and 
of  the  independence  of  the  United  States  of  America  the 
twelfth.  In  witness  whereof  we  have  hereunto  subscribed 
our  names. 

Go  WASfflNGTON— 
Presidt.  and  Deputy  from  Virginia^ 


John  Langdon, 


new  hampshire. 

Nicholas  Oilman. 


massachusetts. 
Nathaniel  Gorham,  Rufus  King. 

connecticut. 
Wm.  Saml  Johnson,  Roger  Sherman, 


Alexander  Hamilton. 

WiL :  Livingston, 
"Wm.  Patterson, 

B.  Franklin, 
RoBT  Morris, 
Tho.  Fitsimons, 
James  Wilson, 

Geo:  Read, 
John  Dickinson, 
Jaco  :  Broom, 

James  M 'Henry, 
Danl  Carroll, 

John  Blair, 

Wm.  Blount, 
Hu.  Williamson, 


new  YORK. 

new  jersey. 

David  Brearley, 
JoNA  Dayton. 

pennsylvania. 

Thomas  Mifflin, 
Geo.  Clymer, 
Jared  Ingersoll, 
Gouv.  Morris. 

delaware. 

Gunning  Bedford,  Jun*b. 
Richard  Bassett. 

maryland. 

DxiN :  OF  St.  Thos.  Jenifer^ 

VIRGINIA. 

James  Madison,  Jit 

north  CAROLINA. 

Bich'd  Dobbs  Spaight. 
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SOUTH  CAROLINA. 

J.  RuTLEDOE,  Charles  Cotesworth  Pinck-     ' 

Charles  Pinckney,  ney. 

Pierce  Butler, 

GEORGIA. 

WiLLUM  Few,  Abr.  Baldwin. 

Attest :  WILLIAM  JACKSON,  Secretary. 

Articles  in  Addition  to;  and  Amendment  op  the  Constitu- 
tion OP  THE  United  States  op  America,  Proposed  by 
Congress,  and  Ratified  by  the  Legislatures  op  the 
Several  States  Pursuant  to  the  Pipth  Article  op  the 
Original  Constitution. 

[Article  I.] 

Congress  shall  make  no  law  respecting  an  establishment  of 

religion,  or  prohibiting  the  free  exercise  thereof;  or  abridging 

the  freedom  of  speech,  or  of  the  press;  or  the  right  of  the 

people  peaceably  to  assemble  and  to  petition  the  government 

for  a  redress  of  grievances. 

Terret  v.  Taylor,  9  Cr.  43;  Vldal  v.  Oirard,  2  How.  127;  Ex  parte 
Garland,  4  Wall.  333;  United  States  v.  Cniikshank,  92  U.  S.  542;  Rey- 
nolds y.  United  States,  98  U.  S.  145;  Davis  v.  Beason,  133  U.  S.  333; 
Eilenbecker  y.  Plymouth  County,  134  U.  S.  31;  In  re  Rapier,  143  U.  3. 
110;  Bradfleld  v.  Roberts,  175  U.  S.  291;  United  States  v.  Williams,  194 
U.  S.  279. 

[Article  II.] 

A  well-regulated  militia,  being  necessary  to  the  security  of 

a  free  state,  the  right  of  the  people  to  keep  and  bear  arms  shall 

not  be  infringed. 

Presser  v.  Illinois,  116  U.  S.  252;  Eilenbecker  v.  Plymouth  County, 
134  U.  S.  31. 

[Article  III.] 

No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house, 
without  the  consent  of  the  owner,  nor  in  time  of  war  but  in  a 
inanner  to  be  prescribed  by  law. 

Eilenbecker  v.  Plymouth  County,  134  U.  S.  31. 

[Article  IV.] 

The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers  and  effects  against  unreasonable  searches  and  seizures 


838  CONSTITUTION  OP  THE  UNITED  STATES. 

shall  not  be  violated,  and  no  warrants  shall  issue,  but  upon 
probable  cause,  supported  by  oath  or  affirmation,  and  particu- 
larly describing  the  place  to  be  searched,  and  the  person  or 
things  to  be  seized. 

Smith  V.  Maryland,  18  How.  71;  Murray  v.  Hoboken  Co.,  18  How. 
272;  Ex  parte  Milligan,  4  Wall.  2;  Boyd  v.  United  States,  116  U.  8.  616; 
Eilenbfecker  v.  Plymouth  County,  134  U.  S.  31;  Interstate  Commerce 
Com'n  V.  Baird,  194  U.  S.  25. 

[Article  V.] 

No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  unless  on  a  presentment  or  indictment  of  a 
grand  jury,  except  in  cases  arising  in  the  land  or  naval  forces, 
or  in  the  militia  when  in  actual  service  in  time  of  war  or  public 
danger;  nor  shall  any  person  be  subject  for  the  same  offense 
to  be  twice  put  in  jeopardy  of  life  or  limb ;  nor  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself,  nor 
be  deprived  of  life,  liberty  or  property  without  due  process  of 
law ;  nor  shall  private  property  be  taken  for  public  use  without 
just  compensation. 

United  States  v.  Perez,  9  "Wheat.  579;  Barron  v.  Baltimore,  7  Pet 
243;  Fox  v.  Ohio,  5  How.  410;  West  Bridge  v.  Dix,  6  How.  507;  Mitchell 
V.  Harmony,  13  How.  115;  Moore  v.  Illinois,  14  How.  13;  Murray  v. 
Hoboken  Co.,  18  How.  272;  Dynes  v.  Hoover,  20  How.  65;  Withers  v. 
Buckley,  20  How.  84;  Oilman  v.  Sheboygan,  2  Black.  510;  Ex  parte 
Milligan.  4  Wall.  2;  Twitchell  v.  Commonwealth,  7  Wall.  321;  Hepburn 
V.  Griswold,  8  Wall.  603;  Miller  v.  United  States,  11  Wall.  268;  Legal 
Tender  Cases,  12  Wall.  457;  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166; 
Osborn  v.  Nicholson,  13  Wall.  654;  Ex  parte  Lange,  18  Wall.  163;  Kohl 
V.  United  States,  91  U.  S.  367;  Cole  v.  LaGrange,  113  U.  S.  1;  E^x  parte 
Wilson,  114  U.  S.  417;  Brown  v.  Grant,  116  U.  S.  207;  Boyd  v.  United 
States,  116  U.  S.  616;  Makin  v.  United  States,  117  U.  S.  348;  Ex  parte 
Bain,  121  U.  S.  1;  Parkinson  v.  United  States,  121  U.  S.  281;  Spies  ▼. 
Illinois,  123  U.  S.  131;  Sands  v.  Manistee  River  Co.,  123  U.  S.  288;  Mug- 
ler  V.  Kansas,  123  U.  S.  623;  Great  Falls  Co.  v.  Attorney-General,  124 
U.  S.  581;  United  States  v.  DeWalt,  128  U.  S.  393;  HuUng  v.  Kaw  Valley 
Co.,  130  U.  S.  559;  Freeland  v.  Williams,  131  U.  S.  405;  Suggs  v.  Thorn- 
ton, 132  U.  S.  524;  Eilenbecker  v.  Plymouth  County,  134  U.  S.  31;  New 
Orleans  v.  New  Orleans  Waterworks,  142  U.  S.  79;  Counselman  ▼. 
Hitchcock,  142  U.  S.  547;  Horn  Co.  v.  New  York.  143  U.  S.  305;  Shoe- 
maker V.  United  States,  147  U.  S.  282;  Thorington  v.  Montgomery,  147 
U.  S.  490;  Monongahela  Navigation  Co.  v.  United  States,  148  U.  S.  312; 
Johnson  v.  Sayer,  158  U.  S.  109;  Bauman  v.  Ross,  167  U.  S.  548;  Nor- 
wood V.  Bak^r,  172  U.  S.  269;  Scranton  v.  Wheeler,  179  U.  &  141. 
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[Article  VI.] 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the 
state  and  district  wherein  the  crime  shall  have  been  committed, 
which  district  shall  have  been  previously  ascertained  by  law, 
and  to  be  informed  of  the  nature  and  cause  of  the  accusation ; 
to  be  confronted  with  the  witnesses  against  him ;  to  have  com- 
pulsory process  for  obtaining  witnesses  in  his  favor,  and  to 
have  the  assistance  of  counsel  for  his  defense. 

United  States  v.  Cooledge,  1  Wlieat  415;  Bx  parte  Kearney,  7  Wheat. 
38;  United  States  v.  MiUs,  7  Pet.  142;  Barron  v.  Baltimore,  7  P(et  243; 
Fox  V.  Ohio,  5  How.  410;  Withers  v.  Buckley,  20  How.  84;  EJx  parte 
Milligan,  4  Wall.  2;  TwltcheU  ▼.  Ckmimonwealth,  7  Wall.  321;  Miller  y. 
United  States,  11  Wall.  268;  United  States  v.  Cook,  17  WaU.  168;  United 
States  ▼.  Cruikshank,  92  U.  S.  542;  Spies  y.  Illinois,  123  U.  S.  131; 
Eilenberger  y.  Plymouth  County,  134  U.  S.  31;  Thompson  y.  Utah,  170 
U.  S.  343;  Motes  y.  United  States.  178  U.  S.  458. 

[Articlb  VII.] 

In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be 
preserved,  and  no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States,  than  according  to 
the  rules  of  the  common  law. 

United  States  v.  La  Vengeance,  3  Dall.  297;  Bank  of  Columbia  v. 
Oakley,  4  Wheat.  235;  Parsons  v.  Bedford,  3  Pet  433;  Liyingston  v. 
Moore,  7  Pet.  469;  Webster  v.  Reid,  11  How.  437;  State  of  Pennsylvania 
V.  Wheeling  Bridge,  13  How.  51^;  Justices  v.  Murray,^  Wall.  274;  Ed- 
wards  v.  EUiott,  21  Wall.  632;  Pearson  v.  Tewdall,  95  U.  S.  294;  Mo 
EIrath  v.  United  States,  102  U.  S.  426;  Callan  v.  Wilson,  127  U.  9.  640; 
Ark.  Valley  Co.  v.  Mann,  130  U.  S.  69;  Eilenbecker  v.  Plymouth  County, 
134  U.  S.  31;  Scott  v.  Neely,  140  U.  S.  106;  Cates  v.  Allen,  149  U.  S.  451; 
Coughran  v.  Billow,  164  U.  S.  301. 

[Article  VIII.] 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  im- 
posed, nor  cruel  and  unusual  punishments  inflicted. 

Puryear  ▼.  Commonwealth,  5  Wall.  475;  Eilenbecker  ▼.  Plymouth 
County,  134  U.  S.  31;  McElvaine  v.  Brush,  142  U.  S.  155. 

[Article  IX.] 

The  enumeration  in  the  constitution  of  certain  rights,  shall 
not  be  construed  to  deny  or  disparage  others  retained  by  the 
people. 

Livinsston  y.  Moore,  7  Pet  469. 
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[Article  X.] 

The  powers  not  delegated  to  the  United  States  by  the  con- 
stitution, nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
states  respectively,  or  to  the  people. 

Cl^lsholm  y.  Georgia,  2  DalL  419;  Hollingsworth  v.  Virginia,  3  DaU. 
378;  Martin  y.  Hunter,  1  Wheat.  304;  McCulloch  y.  Maryland,  4  Wheat. 
316;  Anderson  v.  Dunn,  6  Wheat  204;  Cohens  y.  Virginia,  6  Wheat 
264;  Osborn  y.  United  States  Bank.  9  Wheat  738;  Buehler  y.  Finley. 
2  Pet  586;  Ahleman  y.  Booth,  21  How.  506;  Collector  y.  Day,  11  Wall. 
113;  Claflin  y.  Houseman,  93  U.  S.  130;  Inman  Co.  y.  Tinker,  94  U.  S. 
238;  W.  U.  Tel.  Co.  y.  Pendleton,  122  U.  S.  347;  Bowman  y.  Chicago, 
etc.,  Ry.  Co.,  125  U.  S.  465;  Mahon  y.  Justice,  127  U.  S.  700. 

Article  XI. 

The  judicial  power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity,  commenced  or 
prosecuted  against  one  of  the  United  States  by  citizens  of  an- 
other state,  or  by  citizens  or  subjects  of  any  foreign  state. 

Georgia  y.  Brailsford,  2  DaU.  402;  Chisholm  y.  Georgia,  2  DaU.  419; 
Hollingsworth  y.  Virginia,  3  Dall.  378;  Cohen  y.  Virginia,  6  Wheat 
263;  Osborn  y.  United  States  Bank,  9  Wheat  738;  United  States  y. 
Planters'  Bank,  9  Wheat  904;  Georgia  y.  Juan  Madrazo,  1  Pet  110; 
Cherokee  Nation  y.  Georgia,  5  Pet.  1;  Briscoe  y.  Bank  of  Kentucky, 
11  Pet.  257;  Curran  y.  Arkansas,  15  How.  304;  New  Hampshire  y.  Lou- 
isiana, 108  U.  S.  76;  Virginia  Coupon  Cases,  114  U.  S.  270;  Hagood  y. 
Southern,  117  U.  S.  52;  In  re  Ayres,  123  U.  S.  443;  Lincoln  Co.  y.  Lun- 
ing,  133  U.  S.  529;  Hans  y.  LouisiancL,  134  U.  S.  1;  North  Carolina  y. 
Semple,  134  U.  S.  22;  Pennoyer  y.  McConnaughy,  140  U.  S.  1;  Scott  y. 
Donald,  165  U.  S.  58,  107;  Tindal  y.  Wesley,  167  U.  S.  204;  Smith  y. 
Ames,  169  U.  S.  466;  Fitts  y.  McGhee,  172  U.  S.  516;  Smith  y.  Reeyes. 
178  U.  S.  436. 

Article  XII. 

The  electors  shall  meet  in  their  respective  states  and  vote  by 
ballot  for  president  and  vice-president,  one  of  whom,  at  least, 
shall  not  be  an  inhabitant  of  the  same  state  with  themselves; 
they  shall  name  in  their  ballots  the  person  voted  for  as  presi- 
dent, and  in  distinct  ballots  the  person  voted  for  as  vice-presi- 
dent, and  they  shall  make  distinct  lists  of  all  persons  voted  for 
as  president,  and  of  all  persons  voted  for  as  vice-president,  and 
of  the  number  of  votes  for  each,  which  lists  they  shall  sign  and 
certify,  and  transmit  sealed  to  the  seat  of  the  government  of  the 
United  States,  directed  to  the  president  of  the  senate.     The 
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president  of  the  senate  shall,  in  presence  of  the  senate  and 
house  of  representatives,  open  all  the  certificates,  and  the  votes 
shall  then  be  counted.  The  person  having  the  greatest  num- 
ber of  votes  for  president  shall  be  the  president,  if  such  num- 
ber be  a  inajority  of  the  whole  number  of  electors  appointed; 
and  if  no  person  have  such  majority,  then  from  the  persons 
having  the  highest  numbers  not  exceeding  three  on  the  list  of 
those  voted  for  as  president,  the  house  of  representatives  shall 
choose  immediately,  by  ballot,  the  president.  But  in  choosing 
the  president  the  votes  shall  be  taken  by  states,  the  representa- 
tion from  each  state  having  one  vote.  A  quorum  for  this  pur- 
pose shall  consist  of  a  member  or  members  from  two-thirds  of 
the  states,  and  a  majority  of  all  the  states  shall  be  necessary 
to  a  choice.  And  if  the  house  of  representatives  shall  not 
choose  a  president  whenever  the  right  of  choice  shall  devolve 
upon  them,  before  the  fourth  day  of  March  next  following,  then 
the  vice-president  shall  act  as  president,  as  in  case  of  the  death 
or  other  constitutional  disability  of  the  president.  The  person 
having  the  greatest  number  of  votes  as  vice-president  shall  be 
the  vice-president,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed,  and  if  no  person  have  a  majority, 
then  from  the  two  highest  numbers  on  the  list  the  senate  shall 
choose  the  vice-president.  A  quorum  for  the  purpose  shall  con- 
sist of  two-thirds  of  the  whole  number  of  senators,  and  a  mar 
jority  of  the  whole  number  shall  be  necessary  to  a  choice.  But 
no  person  constitutionally  ineligible  to  the  office  of  president 
shall  be  eligible  to  that  of  vice-president  of  the  United  States. 

Article  XIII. 

Section  1.  Neither  slavery  nor  involuntary  servitude,  except 
as  a  punishment  for  crime,  whereof  the  party  shall  have  been 
duly  convicted,  shall  exist  within  the  United  States,  or  any 
.place  subject  to  their  jurisdiction. 

Section  2.  Congress  shall  have  power  to  enforce  this  article 
by  appropriate  legislation. 

Dred  Scott  v.  Sanford,  19  How.  393;  VVThlte  v.  Hart.  13  Wall.  646; 
tDsbom  y.  Nicholson,  13  Wall.  654;  Slaughter-house  Cases,  16  Wall.  36; 
Ex  parte  Virginia.  100  U.  S.  339;  Civil  Rights  Case.  109  U.  S.  3;  Robert- 
son V.  Bolwin,  165  U.  S.  275. 

Article  XIV. 

Section  1.  All  persons  bom  or  naturalized  in  the  United 
States,  ;and  subject  to  the  jurisdiction  thereof,  are  citizens  of 
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the  United  States  and  of  the  state  wherein  they  reside.     No 

state  shall  make  or  enforce  any  law  which  shall  ahridge  the 

privileges  or  immunities  of  citizens  of  the  United  States;  nor 

shall  any  state  deprive  any  person  of  life,  liberty,  or  property, 

without  due  process  of  law ;  nor  deny  to  any  person  within  its 

jurisdiction  the  equal  protection  of  the  laws. 

Strauder  v.  West  Virginia,  100  U.  S.  303;  Virginia  v.  Rives,  100  U.  S. 
— ;  Ex  parte  Virginia,  100  U.  S.  339;  Missouri  v.  Lewis,  101  U.  S.  22; 
Civil  Rights  Cases,  109  U.  S.  3;  Louisiana  v.  New  Orleans,  109  U.  S. 
285;  Hurtado  v.  California,  110  U.  S.  516;  Hagar  v.  Reclamation  Dist, 
ill  U.  S.  701;  Elk  v.  Wilkins,  112  U.  S.  94;  Head  v.  Amoskeag  Bifg. 
Co.,  113  U.  S.  9;  Barbier  v.  Connolly,  113  U.  S.  27;  Provident  Institu- 
tion V.  Jersey  City,  113  U.  S.  506;  Soon  Hing  v.  Crowley,  113  U.  S. 
703;  Wurts  v.  Hoagland,  114  U.  S.  606;  Ky.  R.  R.  Tax  Cases,  115  U.  S. 
321;  Campbell  v.  Holt,  115  U.  S.  620;  Presser  v.  Illinois,  116  U.  S.  252; 
Stone  V.  Farmers*  Co.,  116  U.  S.  307;  Arrowsmith  v.  Harmoning,  118 
U.  S.  194;  Yick  Wo  v.  Hopkins,  118  U.  S.  356;  Santa  Clara  Co.  v.  S. 
Pac.  R.  Co.,  118  U.  S.  394;  PhUa.  Fire  Ass'n  v.  N.  Y.,  119  U.  S.  110; 
Schmidt  v.  Cobb,  119  U.  S.  286;  Baldwin  v.  Frank,  119  U.  S.  678;  Hayes 
V.  Missouri,  120  U.  S.  68;  Church  v.  Kelsey,  121  U.  S.  282;  Pembina  Co. 
V.  Pennsylvania,  125  U.  S.  181;  Spencer  v.  Merchant,  125  U.  S.  346; 
Dow  V.  Beidelman,  125  U.  S.  680;  Bank  of  Redemption  v.  Boston,  125 
U.  S.  60;  Ro  Bards  v.  Lamb,  127  U.  S.  58;  Mo.  Pac.  Ry.  Co.  v.  Mackey, 
127  U.  S.  205;  M.  &  St.  L.  Ry.  Co.  v.  Herrick,  127  U.  S.  210;  Powell  v. 
Pennsylvania,  127  U.  S.  678;  Kidd  v.  Pearson,  128  U.  S.  I;  N.  C.  etc 
Ry.  Co.  v.  Alabama,  128  U.  S.  96;  Walston  v.  Navin,  128  U.  S.  J578;  M. 
A  St.  L.  Ry.  Co.  v.  Beck  with,  129  U.  S.  26;  Dent  v.  West  Va.,  129  U.  S. 
114;  Huling  v.  Kaw  Valley  Ry.  Co.,  130  U.  S.  559;  Freeland  v.  WiUiams^ 
131  U.  S.  405;  EHenbecker  v.  Plymouth  Co.,  134  U.  S.  31;  Bell  Gap  R. 
Co.  V.  Pennsylvania,  134  U.  S.  232;  Home  Ins.  Co.  v.  New  York,  134  U. 
S.  594;  L.  &  N.  R.  Co.  v.  Woodson,  134  U.  S.  614;  York  v.  Texas,  137 
U.  S.  15;  T.  P.  R.  Co.  v.  S.  P.  R.  Co.,  137  U.  S.  48;  Crowley  v.  Christen- 
sen,  137  U.  S.  86;  St.  P.,  M.  etc.  R.  Co.  v.  PhUps,  137  U.  S.  528;  Cald- 
well V.  Texas,  137  U.  S.  692;  Kauffman  v.  Wooters,  138  U.  S.  285;  Leeper 
V.  Texas,  139  U.  S.  462;  In  re  Manning,  139  U.  S.  504;  Natal  v.  Louis- 
iana, 139  U.  S.  621;  Lent  v.  Tillsen,  140  U.  S.  316;  Kaukauna  Co.  v. 
Green  Bay.  142  U.  S.  254;  C,  A.  &  C.  R.  Co.  v.  Gibbes,  142  U.  S.  386; 
Nishlmura-Bkin  v.  United  States,  142  U.  S.  651;  Horn  Co.  v.  New  York^ 
143  U.  S.  305;  New  York  v.  Squires,  145  U.  S.  175;  Morley  v.  Railway 
Co.,  146  U.  S.  1C2;  Hallinger  v.  Davis,  140  U.  S.  314;  Yesler  v.  Commis- 
sioners, 146  U.  S.  646;  Jennings  v.  Ridge  Co.,  147  U.  S.  147;  Giozza  v. 
Tieman,  148  U.  S.  657;  Paulsen  v.  Portland,  149  U.  S.  30;  Railway  Co. 
V.  Elmmons,  149  U.  S.  364;  Railway  Co.  v.  WVight,  151  U.  S.  470;  Lawton 
V.  Steel,  152  U.  S.  133;  Duncan  v.  Missouri,  152  U.  S.  391;  Scott  v.  Mc- 
Neal.  154  U.  S.  34;  Railway  Co.  v.  Backus,  154  U.  S.  421;  Gray  v.  Con- 
necticut, 159  U.  S.  74;  Central  Land  Co.  v.  Laidley,  159  U.  S.  103;  Moore 
T.  Missouri,  159  U.  S.  673;  Railway  Co.  v.  Iowa,  160  U.  S.  389;  Eldridge 
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T.  Trezevant,  160  U.  S.  452;  Lowe  v.  Kansas,  163  U.  S.  81;  Plessy  v.  Fer- 
guson, 163  U.  S.  537;  Telegraph  Co.  v.  Taggart.  163  U.  S.  1;  Fallbrook  Ir- 
rigation District  V.  Bradley,  164  U.  S.  112;  Railway  Co.  v.  Nebraska,  164 
U.  S.  403;  Covington  v.  Lexington  Turnpike  Road  Co.  y.  Sandford,  164 
U.  S.  578;  Railway  Co.  v.  Mathews,  165  U.  S.  1;  Railway  Co.  v.  EUia,  165 
U.  S.  150;  Jones  v.  Brim,  165  U.  S.  180;  Express  Co.  v.  Ohio,  165  U.  S. 
194;  Telegraph  Co.  v.  Indiana,  165  U.  S.  304;  Railroad  Co.  v.  Chicago,  16ft 
U.  S.  226;  Gladson  v.  Minnesota,  166  U.  S.  427;  Davis  v.  Massachusetts, 

167  U.  S.  43;  Turner  v.  New  York,  168  U.  S.  90;  Hodgson  v.  Vermont, 

168  U.  S,  262;  Wilson  v.  Lambert,  168  U.  S.  611;  Holden  v.  Hardy,  169- 
U.  S.  366;  Savings  Society  v.  Multnomah  County,  169  U.  S.  421;  Smyth 
v.  Ames,  169  U.  S.  466;  United  States  v.  Wong  Kim  Ark,  169  U.  S.  649; 
Wilson  V.  North  Carolina,  169  U.  S.  586;  Williams  v.  Mississippi,  170* 
U.  S.  213;  Galveston,  etc.  Ry.  Co.  v.  Texas,  170  U.  S.  226;  Magoun  v. 
Illinois  Trust  &  Savings  Bank,  170  U.  S.  283;  Williams  v.  EiggleBton,. 
170  U.  S.  304;  Tlnsley  v.  Anderson,  171  U.  S.  101;  Meyer  v.  Richmond,. 
172  U.  S.  82;  Blake  v.  McClung,  172  U.  S.  239;  Orient  Ins.  Co.  v.  Daggs,. 

172  U.  S.  557;  Central  Loan  &  Trust  Co.  v.  Campbell  Commission  Co., 

173  U.  S.  84;  Railroad  Co.  v.  Matthews,  174  U.  S.  96;  Brown  v.  New 
Jersey,  175  U.  S.  172;  Tullis  v.  Railroad  Co.,  175  U.  S.  348;  Cumming  v, 
Richmond  Coiyity  Board  of  Education,  175  U.  S.  528;  Blake  v.  Mc- 
Clung, 176  U.  S.  59;  Weyerhauser  v.  Minnesota,  176  U.  S.  550;  Maxwell 
V.  Dowe,  176  U.  S.  581;  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  190;  Railroad 
Co.  V.  Schmidt,  177  U.  S.  230;  Saranac  Land  &  Timber  Co.  v.  New  York, 
177  U.  S.  318;  Carter  v.  Texas.  177  U.  S.  442;  L'Hote  v.  New  Orleans,. 
177  U.  S.  587;  Sully  v.  American  Nat.  Bank,  178  U.  S.  289;  Wheeler  v. 
Railroad  Co.,  178  U.  S.  321;  Taylor  and  Marshall  v.  Beckham,  178  U.  S. 
548;  American  Sugar  Refining  Co.  v.  Louisiana,  179  U.  S.  89;  New  York 
V.  Barker,  179  U.  S.  279;  Mason  v.  Missouri,  179  U.  S.  328;  Life  Asso. 
v.  Mettler,  181  U.  S.  308;  Ins.  Co.  v.  Dobney,  189  U.  S.  301;  Rogers  v.. 
Alabama,  192  U.  S.  226. 

.  Section  2.  Representatives  shall  be  apportioned  amon^  the 
several  states  according  to  their  respective  numbers^  counting- 
the  whole  number  of  persons  in  each  state,  excluding  Indian£t 
not  taxed.  But  when  the  right  to  vote  at  any  election  for  the 
choice  of  electors  for  president  and  vice-president  of  the  United 
States,  representatives  in  congress,  the  executive  and  judicial 
officers  of  a  state,  or  the  members  of  the  legislature  thereof,  is 
denied  to  any  of  the  male  inhabitants  of  such  state,  being 
twenty-one  years  of  age,  and  citizens  of  the  United  States,  or 
in  any  way  abridged,  except  for  participation  in  rebellion,  or 
other  crime,  the  basis  of  representation  therein  shall  be  reduced 
in  the  proportion  which  the  number  of  such  male  citizens  shall 
bear  to  the  whole  number  of  male  citizens  twenty-one  years  of 
age  in  such  state. 
Section  3.  No  person  shall  be  a  senator  or  representative  in 
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congress,  or  elector  of  president  and  vice-president,  or  hold  any 
office,  civil  or  military,  under  the  United  States,  or  under  any 
state,  who,  having  previously  taken  an  oath,  as  a  member  of 
congress,  or  as  an  officer  of  the  United  States,  or  as  a  member 
of  any  state  legislature,  or  as  an  executive  or  judicial  officer  of 
any  state,  to  support  the  constitution  of  the  United  States,  shall 
have  engaged  in  insurrection  or  rebellion  against  the  same,  or 
given  aid  or  support  to  the  enemies  thereof.  But  congress  may 
by  a  vote  of  two-thirds  of  each  house,  remove  such  disability. 

Section  4.  The  validity  of  the  public  debt  of  the  United 
States,  authorized  by  law,  including  debts  incurred  for  pay- 
ment of  pensions  and  bounties  for  services  in  suppressing  msur- 
rection  or  rebellion,  shall  not  be  questioned.  But  neither  the 
United  States  nor  any  state  shall  assume  or  pay  any  debt  or 
obligation  incurred  in  aid  of  insurrection  or  rebellion  against 
the  United  States,  or  any  claim  for  the  loss  or  emancipation  of 
.any  slave;  but  all  such  debts,  obligations,  and  claims  shall  be 
held  illegal  and  void. 

Section  5.  The  congress  shall  have  power  to  enforce,  by  ap- 
propriate legislation^  the  provisions  of  this  article. 

Crandall  v.  Nevada.  6  Wall.  35;  Paul  v.  Virginia,  8  Wall.  168;  Ward 
v.  Maryland,  12  Wall.  418;  Slaughter-house  Cases,  16  Wall.  36;  Brad- 
weU  V.  State,  16  Wall.  130;  Bartemeyer  v.  Iowa,  18  Wall.  129;  Minor 
y.  Happersett,  21  Wall.  162;  Walker  v.  Sauvinet,  92  U.  S.  90;  Kennard 
T.  Louisiana,  92  U.  S.  480;  United  States  v.  Cruikshank,  92  U.  S.  542; 
Munn  V.  Illinois,  94  U.  S.  113. 

Article  XV. 

Section  1.  The  right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United  States  or  by  any 
state  on  account  of  race,  color,  or  previous  condition  of  servi- 
tude. 

Section  2.  The  congress  shall  have  power  to  enforce  this 

article  by  appropriate  legislation. 

United  States  v.  Reese^  92  U.  S.  214;  United  States  v.  Cruikshank, 
^2  U.  S.  542;  Ex  parte  Yarborough.  110  U.  S.  651. 

The  first  ten  amendments  to  the  constitution  of  the  United  States 
were  proposed  by  the  first  congress  in  1789,  and  ratified  by  the  requis- 
ite number  of  states  in  1790.  The  eleventh  amendment  was  proposed 
In  1794,  and  was  declared,  in  1798,  to  have  been  ratified  by  the  requis- 
ite number  of  states.  The  twelfth  amendment  was  proposed  in  1803, 
and  declared  ratified  in  1804.  The  thirteenth  amendment  was  pro- 
posed and  declared  to  be  ratified  in  1865.  The  fourteenth  amendment 
was  proposed  in  1866,  and  declared  ratified  in  1868;  and  the  fifteenth 
amendment  was  proposed  in  1869,  and  declared  ratified  in  1870. 
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OBIGINAL  JUDICIARY  ACT,  SEPTEMBER  24,  1789. 
JUDICIARY  ACT,  MARCH  8,  1875. 


AN  ACT  to  eetablieh  the  judicial  courts  of  the  United  States. 

Section  1.  Be  it  €7iacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Congress  assembled, 
That  the  supreme  court  of  the  United  States  shall  consist  of  a 
chief  justice  and  five  associate  justices,  any  four  of  whom  shall 
be  a  quorum,  and  shall  hold  annually  at  the  seat  of  govern- 
ment two  sessions,  the  one  commencing  the  first  Monday  of 
February,  and  the  other  the  first  Monday  of  August.  That  the 
associate  justices  shall  have  precedence  according  to  the  date 
of  their  commission's,  or  when  the  commissions  of  two  or  more 
of  them  bear  date  on  the  same  day,  according  to  their  respec- 
tive ages. 

Sec.  2.  And  be  it  further  enacted.  That  the  United  States 
shall  be,  and  they  hereby  are  divided  into  thirteen  districts,  to 
be  limited  and  called  as  follows,  to  wit:  one  to  consist  of  that 
part  of  the  state  of  Massachusetts  which  lies  easterly  of  the 
state  of  New  Hampshire,  and  to  be  called  Maine  district;  one 
to  consist  of  the  state  of  New  Hampshire,  and  to  be  called  New 
Hampshire  district ;  one  to  consist  of  the  remaining  part  of  the 
state  of  Massachusetts,  and  to  be  called  Massachusetts  district; 
one  to  consist  of  the  state  of  Connecticut,  and  to  be  called  Con- 
necticut district;  one  to  consist  of  the  state  of  New  York,  and 
to  be  called  New  York  district;  one  to  consist  of  the  state  of 
New  Jersey,  and  to  be  called  New  Jersey  district;  one  to  con- 
sist of  the  state  of  Pennsylvania,  and  to  be  called  Pennsylvania 
district ;  one  to  consist  of  the  state  of  Delaware,  and  to  be  called 
to  be  called  Maryland  district;  one  to  consist  of  the  state  of 
Delaware  district ;  one  to  consist  of  the  state  of  Maryland,  and 
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Virginia,  except  that  part  called  the  district  of  Kentucky,  and 
to  be  called  Virginia  district;  one  to  consist  of  the  remaining 
part  of  the  state  of  Virginia,  and  to  be  called  Kentucky  dis- 
trict; one  to  consist  of  the  state  of  South  Carolina,  and  to  be 
called  South  Carolina  district;  one  to  consist  of  the  state 
of  Greorgia,  and  to  be  called  Georgia  district. 

Sbc.  3.  And  be  it  further  enacted,  That  there  be  a  court  called 
a  district  court,  in  each  of  the  afore  mentioned  districts,  to  con- 
sist of  one  judge,  who  shall  reside  in  the  district  for  which  he 
is  appointed,  and  shall  be  called  a  district  judge,  and  shall  hold 
annually  four  sessions,  the  first  of  which  to  commence  as  fol- 
lows, to  wit:  in  the  districts  of  New  York  and  of  New  Jersey 
on  the  first,  in  the  district  of  Pennsylvania  on  the  second,  in 
the  district  of  Connecticut  on  the  third,  and  in  the  district  of 
Delaware  on  the  fourth,  Tuesdays  of  November  next;  in  the 
districts  of  Massachusetts,  of  Maine,  and  of  Maryland,  on  the 
iirst,  in  the  district  of  Georgia  on  the  second,  and  in  the  dis- 
tricts of  New  Hampshire,  of  Virginia,  and  of  Kentucky,  on  the 
third  Tuesdays  of  December  next ;  and  the  other  three  sessions 
progressively  in  the  respective  districts  on  the  like  Tuesdays 
of  every  third  calendar  month  afterwards,  and  in  the  district 
of  South  Carolina,  on  the  third  Monday  in  March  and  Septem- 
ber, the  first  Monday  in  July,  and  the  second  Monday  in  De- 
cember of  each  and  every  year,  commencing  in  December  next; 
and  that  the  district  judge  shall  have  power  to  hold  special 
courts  at  his  discretion.  That  the  stated  district  court  shall 
be  held  at  the  places  following,  to  wit:  in  the  district  of  Maine, 
at  Portland  and  Pownalsborough  alternately,  beginning  at  the 
first;  in  the  district  of  New  Hampshire,  at  Exeter  and  Ports- 
mouth alternately,  beginning  at  the  first;  in  the  district  of 
Massachusetts,  at  Boston  and  Salem  alternately,  beginning  at 
the  first;  in  the  district  of  Connecticut,  alternately  at  Hart- 
ford and  New  Haven,  beginning  at  the  first;  in  the  district  of 
New  York,  at  New  York;  in  the  district  of  New  Jersey,  al- 
ternately at  New  Brunswick  and  Burlington,  beginning  at  the 
first;  in  the  district  of  Pennsylvania,  at  Philadelphia  and  York 
Town  alternately,  beginning  at  the  first;  in  the  district  of  Dela- 
ware, alternately  at  Newcastle  and  Dover,  beginning  at  the 
first;  in  the  district  of  Maryland,  alternately  at  Baltimore  and 
Easton,  beginning  at  the  first;  in  the  district  of  Virginia,  al- 
ternately at  Richmond  and  Williamsburgh,  beginning  at  the 
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first;  in  the  district  of  Kentucky,  at  Harrodsburgh ;  in  the  dis- 
trict of  South  Carolina,  at  Charleston;  and  in  the  district  of 
Georgia,  alternately  at  Savannah  and  Augusta,  beginning  at 
the  first;  and  that  the  special  courts  shall  be  held  at  the  same 
place  in  each  district  as  the  stated  courts,  or  in  districts  that 
have  two,  at  either  of  them,  in  the  discretion  of  the  judge,  or 
at  such  other  place  in  the  district,  as  the  nature  of  the  business 
and  his  discretion  shall  direct.  And  that  in  the  districts  that 
have  but  one  place  for  holding^  the  district  court,  the  records 
thereof  shall  be  kept  at  that  place;  and  in  districts  that  have 
two,  at  that  place  in  each  district  which  the  judge  shall  appoint. 

Sec.  4.  And  be  it  further  enacted,  That  the  before  mentioned 
districts,  except  those  of  Maine  and  Kentucky,  shall  be  divided 
into  three  circuits,  and  be  called  the  eastern,  the  middle,  and 
the  southern  circuit.  That  the  eastern  circuit  shall  consist  of 
the  districts  of  New  Hampshire,  Massachusetts,  Connecticut 
and  New  York ;  that  the  middle  circuit  shall  consist  of  the  dis- 
tricts of  New  Jersey,  Pennsylvania,  Delaware,  Maryland  and 
Virginia ;  and  that  the  southern  circuit  shall  consist  of  the  dis- 
tricts of  South  Carolina  and  Georgia,  and  that  there  shall  be 
held  annually  in  each  district  of  said  circuits,  two  courts,  which 
shall  be  called  circuit  courts,  and  shall  consist  of  any  two 
justices  of  the  supreme  court,  and  the  district  judge  of  such  dis- 
tricts, any  two  of  whom  shall  constitute  a  quorum :  Provided, 
That  no  district  judge  shall  give  a  vote  in  any  case  of  appeal  or 
error  from  his  own  decision ;  but  may  assign  the  reasons  of  such 
his  decision. 

Sec.  5.  And  be  it  further  enacted,  That  the  first  session  of  the 
said  circuit  court  in  the  several  districts  shall  commence  at  the 
times  following,  to  wit:  in  New  Jersey  on  the  second,  in  New 
York  on  the  fourth,  in  Pennsylvania  on  the  eleventh,  in  Con- 
necticut on  the  twenty-second,  and  in  Delaware  on  the  twenty- 
seventh,  days  of  April  next;  in  Massachusetts  on  the  third,  in 
Maryland  on  the  seventh,  in  South  Carolina  on  the  twelfth,  in 
New  Hampshire  on  the  twentieth,  in  Virginia  on  the  twenty- 
second,  and  in  Georgia  on  the  twenty-eighth,  days  of  May  next, 
and  the  subsequent  sessions  in  the  respective  districts  on  the 
like  days  of  every  sixth  calendar  month  afterwards,  except  in 
South  Carolina,  where  the  session  of  the  said  court  shall  com- 
mence on  the  first,  and  in  Georgia  where  it  shall  commence  on 
the  seventeenth  day  of  October,  and  except  when  any  of  those 
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days  shall  happen  on  a  Sunday,  and  then  the  session  shall  com- 
mence on  the  next  day  following.  And  the  sessions  of  the 
said  circuit  court  shall  be  held  in  the  district  of  New  Hamp- 
shire, at  Portsmouth  and  Exeter  alternately,  beginning  at  the 
first;  in  the  district  of  Massachusetts,  at  Boston;  in  the  dis- 
trict of  Conecticut,  alternately  at  Hartford  and  New  Haven, 
beginning  at  the  last ;  in  the  district  of  New  York,  alternately 
at  New  York  and  Albany,  beginning  at  the  first;  in  the  dis- 
trict of  New  Jersey,  at  Trenton ;  in  the  district  of  Pennsylva- 
nia, alternately  at  Philadelphia  and  Yorktown,  beginning  at 
the  first ;  in  the  district  of  Delaware,  alternately  at  New  Castle 
and  Dover,  beginning  at  the  first;  in  the  district  of  Maryland, 
alternately  at  Annapolis  and  Easton,  beginning  at  the  first ;  in 
the  district  of  Virginia,  alternately  at  Charlottesville  and  Will- 
iamsburgh.  beginning  at  the  first;  in  the  district  of  South 
Carolina,  alternately  at  Columbia  and  Charleston,  beginning 
at  the  first;  and  in  the  district  of  Georgia,  alternately  at  Sa- 
vannah and  Augusta,  beginning  at  the  first.  And  the  circuit 
courts  shall  have  power  to  hold  special  sessions  for  the  trial  of 
criminal  causes  at  any  other  time  at  their  discretion,  or  at  the 
discretion  of  the  isupreme  court. 

Sec.  6.  And  be  it  further  enacted,  That  the  supreme  court 
may,  by  any  one  or  more  of  its  justices  being  present,  be  ad- 
journed from  day  to  day  until  a  quorum  be  convened;  and 
that  a  circuit  court  may  also  be  adjourned  from  day  to  day  by 
any  one  of  its  judges,  or  if  none  are  present,  by  the  marshal  of 
the  district  until  a  quorum  be  convened;  and  that  a  district 
court,  in  case  of  the  inability  of  the  judge  to  attend  at  the 
commencement  of  a  session,  may  by  virtue  of  a  written  order 
from  the  said  judge,  directed  to  the  marshal  of  the  district,  be 
adjourned  by  the  said  marshal  to  such  day,  antecedent  to  the 
next  stated  session  of  the  said  court,  as  in  the  said  order  shall 
be  appointed ;  and  in  the  case  of  the  death  of  the  said  judge,  and 
his  vacancy  not  being  supplied,  all  process,  pleadings  and  pro- 
ceedings of  what  nature  soever,  pending  before  the  said  court, 
shall  be  continued  of  course  until  the  next  stated  session  after 
the  appointment  and  acceptance  of  the  office  by  his  successor. 
Sec.  7.  And  he  it  [further]  enacted  That  the  supreme  court, 
and  the  district  courts  shall  have  power  to  appoint  clerks  for 
their  respective  courts,  and  that  the  clerk  for  each  district 
court  shall  be  clerk  also  of  the  circuit  court  in  such  district,  and 
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each  of  the  said  clerks  shall,  before  he  enters  upon  the  execu- 
tion of  his  office,  take  the  following  oath  or  affirmation,  to  wit : 

*'I,  A,  B.,  being  appointed  clerk  of ,  do  solemnly  swear, 

or  affirm,  that  I  will  truly  and  faithfully  enter  and  record  all 
the  orders,  decrees,  judgments  and  proceedings  of  the  said 
court,  and  that  I  will  faithfully  and  impartially  discharge  and 
perform  all  the  duties  of  my  said  office,  according  to  the  best 
of  my  abilities  and  understanding.  So  help  me  God."  Which 
words,  so  help  me  God,  shall  be  omitted  in  all  cases  where  am 
affirmation  is  admitted  instead  of  an  oath.  And  the  said  clerks 
shall  also  severally  give  bond,  with  sufficient  sureties,  (to  be 
approved  of  by  the  supreme  and  district  courts  respectively) 
to  the  United  States,  in  the  sum  of  two  thousand  dollars,  faith- 
fully to  discharge  the  duties  of  his  office,  and  seasonably  to 
record  the  decrees,  judgments  and  determinations  of  the  court 
of  which  he  is  clerk. 

Sec.  8.  And  be  it  further  enactedy  That  the  justices  of  the 
supreme  court,  and  the  district  judges,  before  they  proceed  to 
execute  the  duties  of  their  respective  offices,  shall  take  the  fol- 
lowing oath  or  affirmation,  to  wit:  *'I,  A.  B.,  do  solemnly 
swear  or  affirm,  that  I  will  administer  justice  without  respect 
to  persons,  and  do  equal  right  to  the  poor  and  to  the  rich,  and 
that  I  will  faithfully  and  impartially  discharge  and  perform 

all  the  duties  incumbent  on  me  as ,  according  to  the  best 

of  my  abilities  and  understanding,  agreeably  to  the  constitution 
and  laws  of  the  United  States.    So  help  me  God.'* 

Sec.  9.  And  he  it  further  enacted.  That  the  district  courts 
shall  have,  exclusively  of  the  courts  of  the  several  states,  cog- 
nizance of  all  crimes  and  offenses  that  shall  be  cognizable 
under  the  authority  of  the  United  States,  committed  within 
their  respective  districts,  or  upon  the  high  seas ;  where  no  other 
punishment  than  whipping,  not  exceeding  thirty  stripes,  a  fine 
not  exceeding  one  hundred  dollars,  or  a  term  of  imprisonment 
not  exceeding  six  months,  is  to  be  inflicted ;  and  shall  also  have 
exclusive  original  cognizance  of  all  civil  causes  of  admirality 
and  maritime  jurisdiction,  including  all  seizures  under  laws  of 
impost,  navigation  or  trade  of  the  United  States,  where  the 
seizures  are  made,  on  waters  which  are  navigable  from  the  sea 
by  vessels  of  ten  or  more  tons  burthen,  within  their  respective 
districts  as  well  as  upon  the  high  seas ;  saving  to  suitors,  in  all 
cases,  the  right  of  a  common  law  remedy,  where  the  common 
64 
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law  is  competent  to  give  it ;  and  shall  also  have  exclusive  orig- 
inal cognizance  of  all  seizures  on  land,  or  other  waters  than  as 
aforesaid,  made,  and  of  all  suits  for  penalties  and  forfeitures 
incurred,  under  the  laws  of  the  United  States.    And  shall  also 
have  cognizance,  concurrent  with  the  courts  of  the  several 
states,  or  the  circuit  courts,  as  the  case  may  be,  of  all  causes 
where  an  alien  sues  for  a  tort  only  in  violation  of  the  law  of 
nations  or  a  treaty  of  the  United  States.    And  shall  also  have 
cognizance,  concurrent  as  last  mentioned,  of  all  suits  at  com- 
mon lliw  where  the  United  States  sue,  and  the  matter  in  dis- 
pute amounts,  exclusive  of  costs,  to  the  sum  or  value  of  one 
hundred  dollars.    And  shall  also  have  jurisdiction  exclusively 
of  the  courts  of  the  several  states,  of  all  suits  against  consuls 
or  vice-consuls,  except  for  offenses  above  the  description  afore- 
said.   And  the  trial  of  issues  in  fact,  in  the  district  courts,  in 
all  causes  except  civil  causes  of  admirality  and  maritime  juris- 
diction, shall  be  by  jury. 

Seo.  10.  And  be  it  further  eiuicted,  That  the  district  court  in 
Kentucky  district  shall,  besides  the  jurisdiction  aforesaid,  have 
jurisdiction  of  all  other  causes,  except  of  appeals  and  writs  of 
error,  hereinafter  made  cognizable  in  a  circuit  court,  and  shall 
proceed  therein  in  the  same  manner  as  a  circuit  court,  and  writs 
of  error  and  appeals  shall  lie  from  decisions  therein  to  the  su- 
preme court  in  the  same  causes,  as  from  a  circuit  court  to  the 
supreme  court,  and  under  the  same  regulations.  And  the  dis- 
trict court  in  Maine  district  shall,  besides  the  jurisdiction  herein 
before  granted,  have  jurisdiction  of  all  causes,  except  of  appeals 
and  writs  of  error  herein  after  made  cognizable  in  a  circuit 
court,  and  shall  proceed  therein  in  the  same  manner  as  a  cir- 
cuit court:  And  writs  of  error  shall  lie  from  decisions  therein 
to  the  circuit  court  in  the  district  of  Massachusetts  in  the  same 
manner  as  from  other  district  courts  to  their  respective  circuit 
courts. 

Sec.  11.  And  be  it  further  enacted,  That  the  circuit  courts 
shall  have  original  cognizance,  concurrent  with  the  courts  of 
the  several  states,  of  all  suits  of  a  civil  nature  at  common  law 
or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of 
costs,  the  sum  or  value  of  five  hundred  dollars,  and  the  United 
States  are  plaintiffs,  or  petitioners;  or  an  alien  is  a  party,  or 
the  suit  is  between  a  citizen  of  the  state  where  the  suit  is 
brought,  and  a  citizen  of  another  state.    And  shall  have  ex- 
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<;lusive  cognizance  of  all  crimes  and  offenses  cognizable  under 
the  authority  of  the  United  States,  except  where  this  act 
otherwise  provides,  or  the  laws  of  thje  United  States  shall 
otherwise  direct,  and  concurrent  jurisdiction  with  the  district 
courts  of  the  crimes  and  offenses  cognizable  therein.  But  no 
person  shall  be  arrested  in  one  district  for  trial  in  another,  in 
any  civil  action  before  a  circuit  or  district  court.  And  no  civil 
suit  shall  be  brought  before  either  of  said  courts  against  an  in- 
habitant of  the  United  States,  by  any  original  process  in  any 
other  district  than  that  whereof  he  is  an  inhabitant,  or  in 
which  he  shall  be  found  at  the  time  of  serving  the  writ,  nor 
shall  any  district  or  circuit  court  have  cognizance  of  any  suit 
to  recover  the  contents  of  any  promissory  note  or  other  chose 
in  action  in  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  said  contents  if  no  as- 
signment had  been  made,  except  in  cases  of  foreign  bills  of 
exchange.  And  the  circuit  courts  shall  also  have  appellate 
jurisdiction  from  the  district  courts  under  the  regulations  and 
restrictions  herein  after  provided. 

Sec.  12.  And  be  it  further  enacted,  That  if  a  suit  be  com- 
menced in  any  state  court  against  an  alien,  or  by  a  citizen  of 
the  state  in  which  the  suit  is  brought  against  a  citizen  of  an- 
other state,  and  the  matter  in  dispute  exceeds  the  aforesaid 
sum  or  value  of  five  hundred  dollars,  exclusive  of  costs,  to  be 
made  to  appear  to  the  satisfaction  of  the  court;  and  the  de- 
fendant shall,  at  the  time  of  entering  his  appearance  in  such 
state  court,  file  a  petition  for  the  removal  of  the  cause  for  trial 
into  the  next  circuit  court,  to  be  held  in  the  district  where  the 
suit  is  pending,  or  if  in  the  district  of  Maine  to  the  district 
court  next  to  be  holden  therein,  or  if  in  Kentucky  district  to 
the  district  court  next  to  be  holden  therein,  and  offer  good 
and  sufficient  surety  for  his  entering  in  such  court,  on  the  first 
day  of  its  session,  copies  of  said  process  against  him,  and  also 
for  his  there  appearing  and  entering  special  bail  in  the  cause, 
if  special  bail  was  originally  requisite  therein,  it  shall  then  be 
the  duty  of  the  state  court  to  accept  the  surety,  and  proceed 
no  further  in  the  cause,  and  any  bail  that  may  have  been  origi- 
nally taken  shall  be  discharged,  and  the  said  copies  being  en- 
tered as  aforesaid,  in  such  court  of  the  United  States,  the  cause 
shall  there  proceed  in  the  same  manner  as  if  it  had  been 
brought  there  by  original  process.     And  any  attachment  of 
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the  goods  or  estate  of  the  defendant  by  the  original  process^ 
shall  hold  the  goods  or  estate  so  attached,  to  answer  the  final 
judgment  in  the  same  manner  as  by  the  laws  of  such  state 
they  would  have  been  holden  to  answer  final  judgment,  had  it 
been  rendered  by  the  court  in  which  the  suit  was  commenced. 
And  if  in  any  action  commenced  in  a  state  court,  the  title  of 
land  be  concerned,  and  the  parties  are  citizens  of  the  same 
state,  and  the  matter  in  dispute  exceeds  the  sum  or  value  of 
five  hundred  dollars,  exclusive  of  costs,  the  sum  or  value  being 
made  to  appear  to  the  satisfaction  of  the  court,  either  party^ 
before  the  trial,  shall  state  to  the  court  and  make  afBdavit  if 
they  require  it,  that  he  claims  and  shall  rely  upon  a  right  or 
title  to  the  land,  under  a  grant  from  a  state  other  than  that  in 
which  the  suit  is  pending,  and  produce  the  original  grant  or 
an  exemplification  of  it,  except  where  the  loss  of  public  records- 
shall  put  it  out  of  his  power,  and  shall  move  that  the  adverse 
party  inform  the  court,  whether  he  claims  a  right  or  title  to- 
the  land  under  a  grant  from  the  state  in  which  the  suit  is  pend- 
ing; the  said  adverse  [party]  shall  give  such  information,  or 
otherwise  not  be  allowed  to  plead  such  grant,  or  give  it  in 
evidence  upon  the  trial,  and  if  he  informs  that  he  does  claim 
under  such  grant,  the  party  claiming  under  the  grant  first 
mentioned  may  then,  on  motion,  remove  the  cause  for  trial  to- 
the  next  circuit  court  to  be  holden  in  such  district,  or  if  in  the 
district  of  Maine,  to  the  court  next  to  be  holden  therein ;  or  if 
in  Kentucky  district,  to  the  district  court  next  to  be  holden 
therein;  but  if  he  is  the  defendant,  shall  do  it  under  the  same 
regulations  as  in  the  before-mentioned  case  of  the  removal  of 
a  cause  into  such  court  by  an  alien;  and  neither  party  remov- 
ing the  cause,  shall  be  allowed  to  plead  or  give  evidence  of 
any  other  title  than  that  by  him  stated  as  aforesaid,  as  the 
ground  of  his  claim;  and  the  trial  of  issues  in  fact  in  the  cir- 
cuit courts  shall,  in  all  suits,  except  those  of  equity,  and  of  ad- 
mirality,  and  maritime  jurisdiction,  be  by  jury. 

Sec.  13.  And  be  it  further  enacted,  That  the  supreme  court 
shall  have  exclusive  jurisdiction  of  all  controversies  of  a  civil 
nature,  where  a  state  is  a  party,  except  between  a  state  and 
its  citizens;  and  except  also  between  a  state  and  citizens  of 
other  states,  or  aliens,  in  which  latter  case  it  shall  have  origi- 
nal but  not  exclusive  jurisdiction.    And  shall  have  exclusively 
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all  such  jurisdiction  of  suits  or  proceedings  against  ambassa- 
dors, or  other  public  ministers,  or  their  domestics,  or  domestic 
servants,  as  a  court  of  law  can  have  or  exercise  consistently 
with  the  law  of  nations;  and  original,  but  not  exclusive  juris- 
diction of  all  suits  brought  by  ambassadors,  or  other  public 
ministers,  or  in  which  a  consul,  or  vice  consul,  shall  be  a  party. 
And  the  trial  of  issues  in  fact  in  the  supreme  court,  in  all  ac- 
tions at  law  against  citizens  of  the  United  States,  shall  be  by 
jury.  The  supreme  court  shall  also  have  appellate  jurisdic- 
tion from  the  circuit  courts  and  courts  of  the  several  states,  in 
the  cases  hereinafter  specially  provided  for;  and  shall  have 
power  to  issue  writs  of  prohibition  to  the  district  courts,  when 
proceeding  as  courts  of  admiralty  and  maritime  jurisdiction, 
and  writs  of  mandamus,  in  cases  warranted  by  the  principles 
and  usages  of  law,  to  any  courts  appointed,  or  persons  holding 
office,  under  the  authority  of  the  United  States. 

Sec.  14.  And  be  it  further  enacted,  That  all  the  before-men- 
tioned courts  of  the  United  States,  shall  have  power  to  issue 
writs  of  scire  facias,  habeas  corpus^  and  all  other  writs  not  spe- 
cially provided  for  by  statute,  which  may  be  necessary  for  the 
exercise  of  their  respective  jurisdictions,  and  agreeable  to  the 
principles  and  usages  of  law.  And  that  either  of  the  justices 
of  the  supreme  court,  as  well  as  the  judges  of  the  district  courts, 
shall  have  power  to  grant  writs  of  habeas  corpus  for  the  pur- 
pose of  an  inquiry  into  the  cause  of  commitment. — Provided, 
That  writs  of  habeas  corpus  shall  in  no  case  extend  to  prison- 
ers in  gaol,  unless  where  they  are  in  custody,  under  or  by  color 
of  the  authority  of  the  United  States,  or  are  committed  for 
trial  before  some  court  of  the  same,  or  are  necessary  to  be 
brought  into  court  to  testify. 

Sec.  15.  And  be  it  further  enacted,  That  all  the  said  courts 
of  the  United  States,  shall  have  power  in  the  trial  of  actions 
at  law,  on  motion  and  due  notice  thereof  being  given,  to  re- 
quire the  parties  to  produce  books  or  writings  in  their  posses- 
sion or  power,  which  contain  evidence  pertinent  to  the  issue, 
in  cases  and  under  circumstances  where  they  might  be  com- 
pelled to  produce  the  same  by  the  ordinary  rules  of  proceeding 
in  chancery;  and  if  a  plaintiff  shall  fail  to  comply  with  such 
order,  to  produce  books  or  writings,  it  shall  be  lawful  for  the 
courts  respectively,  on  motion,  to  give  the  like  judgment  for 
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the  defendant  as  in  eases  of  nonsuit;  and  if  a  defendant  shall 
fail  to  comply  with  such  order,  to  produce  books  or  writings, 
it  shall  be  lawful  for  the  courts  respectively  on  motion  as  afore- 
said, to  give  judgment  against  him  or  her  by  default. 

Sec.  16.  And  he  it  further  enacted,  That  suits  in  equity  shall 
not  be  sustained  in  either  of  the  courts  of  the  United  States,  in 
any  case  where  plain,  adequate  and  complete  remedy  may  be 
had  at  law. 

Sec.  17.  And  he  it  further  enacted,  That  all  the  said  courts 
of  the  United  States  shall  have  power  to  grant  new  trials,  in 
cases  where  there  has  been  a  trial  by  jury  for  reasons  for  which 
new  trials  have  usually  been  granted  in  the  courts  of  law;  and 
shall  have  power  to  impose  and  administer  all  necessary  oaths 
or  afBrmations,  and  to  punish  by  fine  or  imprisonment,  at  the 
discretion  of  said  courts,  all  contempts  of  authority  in  any 
cause  or  hearing  before  the  same;  and  to  make  and  establish 
all  necessary  rules  for  the  orderly  conducting  business  in  the 
said  courts,  provided  such  rules  are  not  repugnant  to  the  laws 
of  the  United  States. 

Sec.  18.  And  he  it  further  enacted.  That  when  in  a  circuit 
court,  judgment  upon  a  verdict  in  a  civil  action  shall  be  en- 
tered, execution  may  on  motion  of  either  party,  at  the  discre- 
tion of  the  court,  and  on  such  conditions  for  the  security  of 
the  -adverse  party  as  they  may  judge  proper,  be  stayed  forty- 
two  days  from  the  time  of  entering  judgment,  to  give  time  to 
file  in  the  clerk's  office  of  said  court,  a  petition  for  a  new  trial. 
And  if  such  petition  be  there  filed  within  said  term  of  forty- 
two  days,  with  a  certificate  thereon  from  either  of  the  judges 
of  such  court,  that  he  allows  the  same  to  be  filed,  which  cer- 
tificate he*  may  make  or  refuse  at  his  discretion,  execution 
shall  of  course  be  further  stayed  to  the  next  session  of  said 
court.  And  if  a  new  trial  be  granted,  the  former  judgment 
shall  be  thereby  rendered  void. 

Sec.  19.  And  he  it  further  enacted.  That  it  shall  be  the  duty 
of  circuit  courts,  in  causes  in  equity  and  of  admiralty  and 
maritime  jurisdiction,  to  cause  the  facts  on  which  they  found 
their  sentence  or  decree,  fully  to  appear  upon  the  record  either 
from  the  pleadings  and  decree  itself,  or  a  state  of  the  case 
agreed  by  the  parties,  or  their  counsel,  or  if  they  disagree  by 
a  stating  of  the  case  by  the  court. 

Sec.  20.  And  he  it  further  enacted,  That  where  in  a  circuit 
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court,  a  plaintiff  in  an  action,  originally  brought  there,  or  a 
petitioner  in  equity,  other  than  the  United  States,  recovers 
less  than  the  sum  or  value  of  five  hundred  dollars^  or  a  libel- 
ant, upon  his  own  appeal,  less  than  the  sum  or  value  of  three 
hundred  dollars,  he  shall  not  be  allowed,  but  at  the  discretion 
of  the  court,  may  be  adjudged  to  pay  the  costs. 

Sec,  21.  And  be  it  further  enacted,  That  from  final  decrees 
in  a  district  court  in  causes  of  admiralty  and  maritime  juris- 
diction, where  the  matter  in  dispute  exceeds  the  sum  or  value 
of  three  hundred  dollars,  exclusive  of  costs,  an  appeal  shall  be 
allowed  to  the  next  circuit  court,  to  be  held  in  such  district. 
Provided,  nevertheless,  That  all  such  appeals  from  final  decrees 
as  aforesaid,  from  the  district  court  of  Maine,  shall  be  made 
to  the  circuit  court,  next  to  be  holden  after  each  appeal  in  the 
district  of  Massachusetts. 

Sec.  22.  And  he  it  further  enacted,  That  final  decrees  and 
judgments  in  civil  actions  in  a  district  court,  where  the  mat- 
ter in  dispute  exceeds  the  sum  or  value  of  fifty  dollars,  exclu- 
sive of  costs,  may  be  re-examined,  and  reversed  or  afiSrmed  in 
a  circuit  court,  holden  in  the  same  district,  upon  a  writ  of 
error,  whereto  shall  be  annexed  and  returned  therewith  at 
the  day  and  place  therein  mentioned,  an  authenticated  tran- 
script of  the  record,  and  assignment  of  errors,  and  prayer  for 
reversal,  with  a  citation  to  the  adverse  party,  signed  by.  the 
judge  of  such  district  court,  or  a  justice  of  the  supreme  court, 
the  adverse  party  having  at  least  twenty  days'  notice.  And 
upon  a  like  process,  may  final  judgments  and  decrees  in  civil 
actions,  and  suits  in  equity  in  a  circuit  court,  brought  there 
by  original  process,  or  removed  there  from  courts  of  the  sev^ 
era  I  states,  or  removed  there  by  appeal  from  a  district  court 
where  the  matter  in  dispute  exceeds  the  sum  or  value  of  two 
thousand  dollars,  exclusive  of  costs,  be  re-examined  and  re- 
versed or  affirmed  in  the  supreme  court,  the  citation  being  in 
such  case  signed  by  a  judge  of  such  circuit  court,  or  justice  of 
the  supreme  court,  and  the  adverse  party  having  at  least  thirty 
days*  notice.  But  there  shall  be  no  reversal  in  either  court 
on  such  writ  of  error  for  error  in  ruling  any  plea  in  abatement, 
other  than  a  plea  to  the  jurisdiction  of  the  court,  or  such  plea 
to  a  petition  or  bill  in  equity,  as  is  in  the  nature  of  a  demurrer, 
or  for  any  error  in  fact.  And  writs  of  error  shall  not  be 
brought  but  within  five  years  after  rendering  or  passing  the 
judgment  or  decree  complained  of,  or  in  ease  the  person  enti- 
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tied  to  such  writ  of  error  be  an  infant,  feme  covert,  non  compos 
mentis,  or  imprisoned,  then  within  five  years  as  aforesaid,  ex- 
elusive  of  the  time  of  such  disability.  And  every  justice  or 
judg6  signing  a  citation  on  any  writ  of  error  as  aforesaid,  shall 
take  good  and  suflBicient  security,  that  the  plaintiff  in  error 
shall  prosecute  his  writ  to  effect,  and  answer  all  damages  and 
costs  if  he  fail  to  make  his  plea  good. 

Sec.  23.  And  he  it  further  enacted.  That  a  writ  of  error  as 
aforesaid  shall  be  a  supersedeas  and  stay  execution  in  cases  only 
where  the  writ  of  error  is  served,  by  a  copy  thereof  being  lodged 
for  the  adverse  party  in  the  clerk's  oflBce  where  the  record  re- 
mains, within  ten  days,  Sundays  exclusive,  after  rendering  the 
judgment  or  passing  the  decree  complained  of.  Until  the  ex- 
piration of  which  term  of  ten  days,  executions  shall  not  issue 
in  any  case  where  a  writ  of  error  may  be  a  supersedeas;  and 
whereupon  such  writ  of  error  the  supreme  or  a  circuit  court 
shall  affirm  a  judgment  or  decree,  they  shall  adjudge  or  decree 
to  the  respondent  in  error  just  damages  for  his  delay,  and  sin- 
gle or  double  costs  at  their  discretion. 

Sec.  24.  And  he  it  further  enacted,  That  when  a  judgment  or 
decree  shall  be  reversed  in  a  circuit  court,  such  court  shall  pro- 
ceed to  render  such  judgment  or  pass  such  decree  as  the  district 
court  should  have  rendered  or  passed;  and  the  supreme  court 
shall  do  the  same  on  reversals  therein,  except  where  the  re- 
versal is  in  favor  of  the  plaintiff,  or  petitioner  in  the  original 
suit,  and  the  damages  to  be  assessed,  or  matter  to  be  decreed, 
are  uncertain,  in  which  case  they  shall  remand  the  cause  for  a 
final  decision.  And  the  supreme  court  shall  not  issue  execu- 
tion in  causes  that  are  removed  before  them  by  writs  of  error, 
but  shall  send  a  special  mandate  to  the  circuit  court  to  award 
execution  thereupon. 

Sec.  25.  And  be  it  further  enacted,  That  a  final  judgment  or 
decree  in  any  suit,  in  the  highest  court  of  law  or  equity  of  a 
state  in  which  a  decision  in  the  suit  could  be  had,  where  is 
drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or  an 
authority  exercised  under  the  United  States,  and  the  decision 
is  against  their  validity;  or  where  is  drawn  in  question  the 
validity  of  a  statute  of,  or  an  authority  exercised  under  any 
state,  on  the  ground  of  their  being  repugnant  to  the  constitu- 
tion, treaties,  or  laws  of  the  United  States,  and  the  decision  is 
in  favor  of  such  their  validity,  or  where  is  drawn  in  question 
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the  construction  of  any  clause  of  the  constitution,  or  of  a  treaty, 
or  statute  of,  or  commission  held  under  the  United  States,  and 
the  decision  is  against  the  title,  right,  privilege  or  exemption 
specially  set  up  or  claimed  by  either  party,  under  such  clause 
of  the  said  constitution,  treaty,  statute  or  commission,  may  be 
re-examined  and  reversed  or  affirmed  in  the  supreme  court  of 
the  United  States  upon  a  writ  of  error,  the  citation  being 
signed  by  the  chief  justice,  or  judge  or  chancellor  of  the  court 
rendering  or  passing  the  judgment  or  decree  complained  of,  or 
by  a  justice  of  the  supreme  court  of  the  United  States,  in  the 
same  manner  and  under  the  same  regulations,  and  the  writ 
shall  have  the  same  effect,  as  if  the  judgment  or  decree  com- 
plained of  had  been  rendered  or  passed  in  a  circuit  court,  and 
the  proceeding  upon  the  reversal  shall  also  be  the  same,  except 
that  the  supreme  court,  instead  of  remanding  the  cause  for  a 
final  decision  as  before  provided,  may  at  their  discretion,  if  the 
cause  shall  have  been  once  remanded  before,  proceed  to  a  final 
decision  of  the  same,  and  award  execution.  But  no  other  error 
shall  be  assigned  or  regarded  as  a  ground  of  reversal  in  any 
such  case  as  aforesaid,  than  such  as  appears  on  the  face  of  the 
record,  and  immediately  respects  the  before  mentioned  ques- 
tions of  validity  or  construction  of  the  said  constitution,  trea- 
ties, statutes,  commissions,  or  authorities  in  dispute. 

Sec.  26.  And  be  it  further  ertacted,  That  in  all  causes  brought 
before  either  of  the  courts  of  the  United  States  to  recover  the 
forfeiture  annexed  to  any  articles  of  agreement,  covenant,  bond, 
or  other  specialty,  where  the  forfeiture,  breach  or  non-per- 
formance shall  appear,  by  the  default  or  confession  of  the  de- 
fendant, or  upon  demurrer,  the  court  before  whom  the  action 
is,  shall  render  judgment  therein  for  the  plaintiff  to  recover  so 
much  as  is  due  according  to  equity.  And  when  the  sum  for 
which  judgment  should  be  rendered  is  uncertain,  the  same 
shall,  if  either  of  the  parties  request  it,  be  assessed  by  a  jury. 

Sec.  27.  And  he  it  further  enacted.  That  a  marshal  shall  be 
appointed  in  and  for  each  district  for  the  term  of  four  years, 
but  shall  be  removable  from  his  office  at  pleasure,  whose  duty  it 
shall  be  to  attend  the  district  and  circuit  courts  when  sitting 
therein,  and  also  the  supreme  court  in  the  district  in  wliich 
that  court  shall  sit.  And  to  execute  throughout  the  district, 
aU  lawful  precepts  directed  to  him,  and  issued  under  the  au- 
thority of  the  United  States,  and  he  shall  have  power  t9  com- 
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mand  all  necessary  assistance  in  the  execution  of  his  duty^  and 
to  appoint  as  there  shall  be  occasion,  one  or  more  deputies, 
who  shall  be  removable  from  office  by  the  judge  of  the  district 
court,  or  the  circuit  court  sitting  within  the  district,  at  the 
pleasure  of  either;  and  before  he  enters  on  the  duties  of  hig 
office,  he  shall  become  bound  for  the  faithful  performance  of 
the  same,  by  himself  and  by  his  deputies  before  the  judge  of 
the  district  court  to  the  United  States,  jointly  and  severally^ 
with  two  good  and  sufficient  sureties,  inhabitants  and  freehold- 
ers of  such  district,  to  be  approved  by  the  district  judge,  in  the 
sum  of  twenty  thousand  dollars,  and  shall  take  before  said 
judge,  as  shall  also  his  deputies,  before  they  enter  on  the  duties 
of  their  appointment,  the  following  oath  of  office:  **I,  A.  B., 
do  solemnly  swear  or  affirm,  that  I  will  faithfully  execute  all 

lawful  precepts  directed  to  the  marshal  of  the  district  of 

under  the  authority  of  the  United  States,  and  true  returns 
make,  and  in  all  things  well  and  truly,  and  without  malice  or 
partiality,  perform  the  duties  of  the  office  of  marshal  (or  mar- 
shal's deputy,  as  the  case  may  be)  of  the  district  of ,  dur- 
ing my  continuance  in  said  office,  and  take  only  my  lawful 
fees.    So  help  me  God." 

Sec.  28.  And  be  it  further  enacted,  That  in  all  causes  wherein 
the  marshal  or  his  deputy  shall  be  a  party,  the  writs  and  pre- 
cepts therein  shall  be  directed  to  such  disinterested  person  as 
the  court,  or  any  justice  or  judge  thereof  may  appoint,  and  the 
person  so  appointed,  is  hereby  authorized  to  execute  and  re- 
turn the  same.  And  in  case  of  the  death  of  any  marshal,  his 
deputy  or  deputies  shall  continue  in  office,  unless  otherwise 
specially  removed ;  and  shall  execute  the  same  in  the  name  of 
the  deceased,  until  another  marshal  shall  be  appointed  and 
sworn :  And  the  defaults  or  misfeasances  in  office  of  such  dep- 
uty or  deputies  in  the  meantime,  as  well  as  before,  shall  be  ad- 
judged a  breach  of  the  condition  of  the  bond  given,  as  before 
directed,  by  the  marshal  who  appointed  them;  and  the  execu- 
tor or  administrator  of  the  deceased  marshal  shall  have  like 
remedy  for  the  defaults  and  misfeasances  in  office  of  such  dep- 
uty or  deputies  during  such  interval,  as  they  would  be  entitled 
to  if  the  marshal  had  continued  in  life  and  in  the  exercise  of 
his  said  office,  until  his  successor  was  appointed,  and  sworn  or 
affirmed:  And  every  marshal  or  his  deputy  when  removed 
from  office,  or  when  the  term  for  which  the  marshal  is  ap- 
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pointed  shall  expire,  shall  have  power  notwithstanding  to  exe- 
cute all  such  precepts  as  may  be  in  their  hands  respectively  at 
the  time  of  such  removal  or  expiration  of  oflBce ;  and  the  mar- 
shal shall  be  held  answerable  for  the  delivery  to  his  successor 
of  all  prisoners  which  may  be  in  his  custody  at  the  time  of  his 
removal,  or  when  the  term  for  which  he  is  appointed  shall  ex- 
pire, and  for  that  purpose  may  retain  such  prisoners  in  his 
custody  until  his  successor  shall  be  appointed  and  qualified  as 
the  law  directs. 

Sec.  29.  And  be  it  further  enacted,  That  in  cases  punishable 
with  death,  the  trial  shall  be  had  in  the  county  where  the  of- 
fense was  committed,  or  where  that  cannot  be  done  without 
great  inconvenience,  twelve  petit  Jurors  at  least  shall  be  sum- 
moned from  thence.  And  jurors  in  all  cases  to  serve  in  the 
courts  of  the  United  States  shall  be  designated  by  lot  or  other- 
wise in  each  state  respectively  according  to  the  mode  of  form- 
ing juries  therein  now  practiced,,  so  far  as  the  laws  of  the  same 
shall  render  such  designation  practicable  by  the  courts  or  mar- 
shals of  the  United  States;  and  the  jurors  shall  have  the  same 
qualifications  as  are  requisite  for  jurors  by  the  laws  of  the  state 
of  which  they  are  citizens,  to  serve  in  the  highest  courts  of  law 
of  such  state,  and  shall  be  returned  as  there  shall  be  occasion 
for  them  from  such  parts  of  the  district  from  time  to  time  as 
the  court  shall  direct,  so  as  shall  be  most  favorable  to  an  im- 
partial trial,  and.  so  as  not  to  incur  an  unnecessary  expense, 
or  unduly  to  burthen  the  citizens  of  any  part  of  the  district 
with  such  services.  And  writs  of  venire  facias  when  directed 
by  the  court  shall  issue  from  the  clerk's  ofiice,  and  shall  be 
served  and  returned  by  the  marshal  in  his  proper  person,  or  by 
his  deputy,  or  in  case  the  marshal  or  his  deputy  is  not  an  in- 
different person,  or  is  interested  in  the  event  of  the  cause,  by 
such  fit  person  as  the  court  shall  specially  appoint  for  that  pur- 
pose, to  whom  they  shall  administer  an  oath  or  aflSrmation 
that  he  will  truly  and  impartially  serve  and  return  such  writ. 
And  when  from  challenges  or  otherwise  there  shall  not  be  a 
jury  to  determine  any  civil  or  criminal  cause,  the  marshal  or 
his  deputy  shall,  by  order  of  the  court  where  such  defect  of 
jurors  shall  happen,  return  jurymen  de  talibus  circumsta^tibus^ 
sufficient  to  complete  the  panel;  and  when  the  marshal  or  his 
deputy  are  disqualified  as  aforesaid,  jurors  may  be  returned  by 
such  disinterested  person  as  the  court  shall  appoint* 
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Sec.  30.  And  he  it  further  enacted,  That  the  mode  of  proof 
by  oral  testimony  and  examination  of  witnesses  in  open  court 
shall  be  the  same  in  all  the  courts  of  the  United  States,  as  well 
in  the  trial  of  causes  in  equity  and  admiralty  and  maritime 
jurisdiction,  as  of  actions  at  common  law.  And  when  the  tes- 
timony of  any  person  shall  be  necessary  in  any  civil  cause  de- 
pending in  any  district  in  any  court  of  the  United  States,  who 
shall  live  at  a  greater  distance  from  the  place  of  trial  than  one 
hundred  miles,  or  is  bound  on  a  voyage  to  sea,  or  is  about  to 
go  out  of  the  United  States,  or  out  of  such  district,  and  to  a 
greater  distance  from  the  place  of  trial  than  as  aforesaid,  be* 
fore  the  time  of  trial,  or  is  ancient  or  very  infirm,  the  deposi- 
tion of  such  person  may  be  taken  de  bene  esse  before  any  justice 
or  judge  of  any  of  the  courts  of  the  United  States,  or  before 
any  chancellor,  justice  or  judge  of  a  supreme  or  superior  court, 
mayor  or  chief  magistrate  of  a  city,  or  judge  of  a  county 
court  or  court  of  common  pleas  of  any  of  the  United  States, 
not  being  of  counsel  or  attorney  to  either  of  the  parties,  or  in- 
terested in  the  event  of  the  cause,  provided  that  a  notification 
from  the  magistrate  before  whom  the  deposition  is  to  be  taken 
to  the  adverse  party,  to  be  present  at  the  taking  of  the  same, 
and  to  put  interrogatories,  if  he  think  fit,  be  first  made  out 
and  served  on  the  adverse  party  or  his  attorney  as  either  may 
be  nearest,  if  either  is  within  one  hundred  miles  of  the  place 
of  such  caption,  allowing  time  for  their  attendance  after  noti- 
fied, not  less  than  at  the  rate  of  one  day,  Sundays  exclusive, 
for  every  twenty  miles  travel.  And  in  causes  of  admiralty 
and  maritime  jurisdiction,  or  other  cases  of  seizure  when  a 
libel  shall  be  filed,  in  which  an  adverse  party  is  not  named, 
and  depositions  of  persons  circumstanced  as  aforesaid  shall  be 
taken  before  a  claim  be  put  in,  the  like  notification  as  afore- 
said shall  be  given  to  the  person  having  the  agency  or  pos- 
session of  the  property  libeled  at  the  time  of  the  capture  or 
seizure  of  the  same,  if  known  to  the  libelant.  And  every  per- 
son deposing  as  aforesaid  shall  be  carefully  examined  and  cau- 
tioned, and  sworn  or  affiirmed  to  testify  the  whole  truth,  and 
shall  subscribe  the  testimony  by  him  or  her  given  after  the 
same  shall  be  reduced  to  writing,  which  shall  be  done  only  by 
the  magistrate  taking  the  deposition,  or  by  the  deponent  in 
his  presence.  And  the  depositions  so  taken  shall  be  retained 
by  such  magistrate  until  he  deliver  the  same  with  his  own  hand 
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into  the  court  for  which  they  are  taken,  or  shall,  together  with 
a  certificate  of  the  reasons  aforesaid  of  their  being  taken,  and 
of  the  notice  if  any  given  to  the  adverse  party,  be  by  him  the 
said  magistrate  sealed  up  and  directed  to  such  court,  and  re- 
main under  his  seal  until  opened  in  court.  And  any  such  per- 
son may  be  compelled  to  appear  and  depose  as  aforesaid  in  the 
same  manner  as  to  appear  and  testify  in  court.  And  in  Jhe  trial 
of  any  cause  of  admiralty  or  maritime  jurisdiction  in  a  district 
court,  the  decree  in  which  may  be  appealed  from,  if  either  party 
shall  suggest  to  and  satisfy  the  court  that  probably  it  will  not 
be  in  his  power  to  produce  the  witnesses  there  testifying  before 
the  circuit  court  should  an  appeal  be  had,  and  shall  move  that 
their  testimony  be  taken  down  in  writing,  it  shall  be  so  done  by 
the  clerk  of  the  court.  And  if  an  appeal  be  had,  such  testimony 
may  be  used  on  the  trial  of  the  same,  if  it  shall  appear  to  the 
satisfaction  of  the  court  which  shall  try  the  appeal,  that  the 
witnesses  are  then  dead  or  gone  out  of  the  United  States,  or  to 
a  greater  distance  than  as  aforesaid  from  the  place  where  the 
court  is  sitting,  or  that  by  reason  of  age,  sickness,  bodily  in- 
firmity or  imprisonment,  they  are  unable  to  travel  and  appear 
at  court,  but  not  otherwise.  And  unless  the  same  shall  be  made 
to  appear  on  the  trial  of  any  cause,  with  respect  to  witnesses 
whose  depositions  may  have  been  taken  therein,  such  deposi- 
tions shall  not  be  admitted  or  used  in  the  cause.  Provided,  That 
nothing  herein  shall  be  construed  to  prevent  any  court  of  the 
United  States  from  granting  a  dedimus  potestatem  to  take  de- 
positions according  to  common  usage,  when  it  may  be  necessary 
to  prevent  a  failure  or  delay  of  justice,  which  power  they  shall 
severally  possess,  nor  to  extend  to  depositions  taken  in  per- 
petuam  ret  memoriam,  which  if  they  relate  to  matters  that  may 
be  cognizable  in  any  court  of  the  United  States,  a  circuit  court 
on  application  thereto  made  as  a  court  of  equity,  may,  accord- 
ing to  the  usages  in  chancery  direct  to  be  taken. 

Sec.  31.  And  be  it  [further]  enacted.  That  where  any  suit 
shall  be  depending  in  any  court  of  the  United  States,  and 
either  of  the  parties  shall  die  before  final  judgment,  the  exec- 
utor or  administrator  of  such  deceased  party  who  was  plaintiff, 
petitioner,  or  defendant,  in  case  the  cause  of  action  doth  by 
law  survive,  shall  have  full  power  to  prosecute  or  defend  any 
such  suit  or  action  until  final  judgment;  and  the  defendant  or 
defendants  are  hereby  obliged  to  answer  thereto  accordingly; 
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and  the  court  before  whom  such  cause  may  be  depending,  is 
hereby  empowered  and  directed  to  hear  and  determine  the 
same,  and  to  render  judgment  for  or  against  the  executor  or 
administrator,  as  the  case  may  require.    And  if  such  executor 
or  administrator  having  been  duly  served  with  a  scire  facias 
from  the  oflBice  of  the  clerk  of  the  court  where  such  suit  is  de- 
pending, twenty  days  beforehand,  shall  neglect  or  refuse  to 
become  a  party  to  the  suit,  the  court  may  render  judgment 
against  the  estate  of  the  deceased  party,  in  the  same  manner 
as  if  the  executor  or  administrator  had  voluntarily  made  him- 
self a  party  to  the  suit.    And  the  executor  or  administrator 
who  shall  become  a  party  as  aforesaid,  shall,  upon  motion  to 
the  court  where  the  suit  is  depending,  be  entitled  to  a  contin- 
uance of  the  same  until  the  next  term  of  the  said  court.    And 
if  there  be  two  or  more  plaintiffs  or  defendants,  and  one  or 
more  of  them  shall  die,  if  the  cause  of  action  shall  survive  to 
the  surviving  plaintiff  or  plaintiffs,  or  against  the  surviving  de- 
fendant or  defendants,  the  writ  or  action  shall  not  be  thereby 
abated;  but  such  death  being  suggested  upon  the  record,  th^ 
action  shall  proceed  at  the  suit  of  the  surviving  plaintiff  or 
plaintiffs  against  the  surviving  defendant  or  defendants. 

Sec.  32.  And  be  it  further  enacted,  That  no  summons,  writ 
declaration,  return,  process,  judgment,  or  other  proceedings  in 
civil  causes  in  any  of  the  courts  of  the  United  States,  shall  be 
abated,  arrested,  quashed  or  reversed,  for  any  defect  or  want 
of  form,  but  the  said  courts  respectively  shall  proceed  and  give 
judgment  according  as  the  right  of  the  cause  and  matter  in 
law  shall  appear  unto  them,  without  regarding  any  imperfec- 
tions, defects,  or  want  of  form  in  such  writ,  declaration,  or 
other  pleading,  return,  process,  judgment,  or  course  of  proceed- 
ing whatsoever,  except  those  only  in  cases  of  demurrer,  which 
the  party  demurring  shall  specially  set  down  and  express  to- 
gether with  his  demurrer  as  the  cause  thereof.  And  the  said 
courts  respectively  shall  and  may,  by  virtue  of  this  act,  from 
time  to  time,  amend  all  and  every  such  imperfections,  defects 
and  wants  of  form,  other  than  those  only  which  the  party  de- 
murring shall  express  as  aforesaid,  and  may  at  any  time  per- 
mit either  of  the  parties  to  amend  any  defect  in  the  process  or 
pleadings,  upon  such  conditions  as  the  said  courts  respectively 
shall  in  their  discretion,  and  by  their  rules  prescribe. 
SEa  33.  And  be  it  further  enacteed,  That  for  any  crime  or 
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offense  against  the  United  States,  the  offender  may,  by  any 
justice  or  judge  of  the  United  States,  or  by  any  justice  of  the 
peace,  or  other  magistrate  of  any  of  the  United  States  where 
he  may  be  found  agreeably  to  the  usual  mode  of  process  against 
offenders  in  such  state,  and  at  the  expense  of  the  United  States, 
be  arrested,  and  imprisoned  or  bailed,  as  the  case  may  be,  for 
trial  before  such  court  of  the  United  States  as  by  this  act  has 
cognizance  of  the  offense.    And  copies  of  the  process  shall  be 
returned  as  speedily  as  may  be  into  the  clerk's  oflSce  of  such 
court,  together  with  the  recognizances  of  the  witnesses  for  their 
appearance  to  testify  in  the  case ;  which  recognizances  the  mag« 
istrate  before  whom  the  examination  shall  be,  may  require  on 
pain  of  imprisonment.    And  if  such  commitment  of  the  offender, 
or  the  witnesses  shall  be  in  a  district  other  than  that  in  which 
the  offense  is  to  be  tried,  it  shall  be  the  duty  of  the  judge  of 
that  district  where  the  delinquent  is  imprisoned,  seasonably  to 
issue,  and  of  the  marshal  of  the  same  district  to  execute  a  war- 
rant for  the  removal  of  the  offender,  and  the  witnesses,  or 
either  of  them,  as  the  case  may  be,  to  the  district  .in  which  the 
trial  is  to  be  had.    And  upon  all  arrests  in  criminal  cases,  bail 
shall  be  admitted,  except  where  the  punishment  may  be  death, 
in  which  cases  it  shall  not  be  admitted  but  by  the  supreme  or 
a  circuit  court,  or  by  a  justice  of  the  supreme  court,  or  a  judge 
of  a  district  court,  who  shall  exercise  their  discretion  therein, 
regarding  the.  nature  and  circumstances  of  the  offense,  and  of 
the  evidence,  and  the  usages  of  law.    And  if  a  person  commit- 
ted by  a  justice  of  the  supreme  or  a  judge  of  a  district  court 
for  an  offense  not  punishable  with  death,  shall  afterwards  pro- 
cure bail,  and  there  be  no  judge  of  the  United  States  in  the 
district  to  take  the  same,  it  may  be  taken  by  any  judge  of  the 
supreme  or  superior  court  of  law  of  such  state. 

Sec.  34.  And  be  it  further  enacted,  That  the  laws  of  the  sev- 
eral states,  except  where  the  constitution,  treaties  or  statutes 
of  the  United  States  shall  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials  at  common  law  in  the 
courts  of  the  United  States  in  cases  where  they  apply. 

Sec.  35.  And  he  it  further  enacted,  That  in  all  the  courts  of 
the  United  States,  the  parties  may  plead  and  manage  their  own 
causes  personally  or  by  the  assistance  of  such  counsel  or  at- 
torneys at  law  as  by  the  rules  of  the  said  courts  respectively 
shall  be  permitted  to  manage  and  conduct  causes  therein.    And 
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there  shall  be  appointed  in  each  district  a  meet  person  learned 
in  the  law  to  act  as  attorney  for  the  United  States  in  such  dis- 
trict, who  shall  be  sworn  or  affirmed  to  the  faithful  execution 
of  his  office,  whose  duty  it  shall  be  to  prosecute  in  such  district 
all  delinquents  for  crimes  and  offenses,  cognizable  under  the 
authority  of  the  United  States,  and  all  civil  actions  iii  which 
the  United  States  shall  be  concerned,  except  before  the  su- 
preme court  in  the  district  in  which  that  court  shall  be  holden. 
And  he  shall  receive  as  a  compensation  for  his  services  such 
fees  as  shall  be  taxed  therefor  in  the  respective  courts  before 
which  the  suits  or  prosecutions  shall  be.  And  there  shall  also 
be  appointed  a  meet  person,  learned  in  the  law,  to  act  as  at- 
torney-general for  the  United  States,  who  shall  be  sworn  or 
affirmed  to  a  faithful  execution  of  his  office ;  whose  duty  it  shall 
be  to  prosecute  and  conduct  all  suits  in  the  supreme  court  in 
which  the  United  States  shall  be  concerned,  and  to  give  his  ad- 
vice and  opinion  upon  questions  of  law  when  required  by  the 
president  of  the  United  States,  or  when  requested  by  the  heads 
of  any  of  the  departments,  touching  any  matters  that  may  con- 
cern their  departments,  and  shall  receive  such  compensation 
for  his  services  as  shall  by  law  be  provided. 
Approved  September  24, 1789.^ 

a  1  U.  S.  Stat  at  L.,  ch.  20,  pp.  73-79. 
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AN  ACT  to  determine  the  Jurisdiction  of  circuit  courts  of  the  United 
States,  and  to  resrulate  the  removal  of  causes  from  state  courts, 
and  for  other  purposes. 

Be  it  enacted  by  the  Senate  a/nd  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  the  cir- 
cuit courts  of  the  United  States  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  states,  of  all  suits  of 
a  civil  nature  at  common  law  or  in  equity,  where  the  matter 
in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  five 
himdred  dollams,  and  arising  under  the  constitution  or  laws  of 
the  United  States,  or  treaties  made,  or  which  shall  be  made, 
under  their  authority,  or  in  which  the  United  States  are  plain- 
tiffs or  petitioners,  or  in  which  there  shall  be  a  controversy  be- 
tween citizens  of  different  states,  or  a  controversy  between 
citizens  of  the  same  state  claiming  lands  under  grants  of  dif- 
ferent states,  or  a  controversy  between  citizens  of  a  state  and 
foreign  states,  citizens,  or  subjects;  and  shall  have  exclusive 
cognizance  of  all  crimes  and  offenses  cognizable  under  the  au- 
thority of  the  United  States,  except  as  otherwise  provided  by 
•  law,  and  concurrent  jurisdiction  with  the  district  courts  of  the 
crimes  and  offenses  cognizable  therein.  But  no  person  shall  be 
arrested  in  one  district  for  trial  in  another  in  any  civil  action 
before  a  circuit  or  district  court.  And  no  civil  suit  shall  be 
brought  before  either  of  said  courts  against  any  person  by  any 
original  process  or  proceeding  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at 
the  time  of  serving  such  process  or  commencing  such  proceed- 
ing, except  as  hereinafter  provided;  nor  shall  any  circuit  or 
district  court  have  cognizance  of  any  suit  founded  on  contract 
in  favor  of  an  assignee  unless  a  suit  might  have  been  prosecuted 
in  such  court  to  recover  thereon  if  no  assignment  had  been 
made,  except  in  cases  of  promissory  notes  negotiable  by  the 
law  merchant  and  bills  of  exchange.  And  the  circuit  courta 
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shall  also  have  appellate  jurisdiction  from  the  district  courts 
under  the  regulations  and  restrictions  prescribed  by  law. 

Sec  2.  That  any  suit  of  a  civil  nature,  at  law  or  in  equity, 
now  pending  or  hereafter  brought  in  any  state  court  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value 
of  five  hundred  dollars,  and  arising  under  the  constitution  or 
laws  of  the  United  States,  or  treaties  made,  or  which  shall  be 
made,  under  their  authority,  or  in  which  the  United  States 
shall  be  plaintiflF  or  petitioner,  or  in  which  there  shall  be  a  con- 
troversy between  citizens  of  diflPerent  states,  or  a  controversy 
between  citizens  of  the  same  state  claiming  land  under  grants 
of  different  states,  or  a  controversy  between  citizens  of  a  state 
and  foreign  states,  citizens,  or  subjects,  either,  party  may  re- 
move said  suit  into  the  circuit  court  of  the  United  States  for 
the  proper  district.  And  when  in  any  suit  mentioned  in  this 
section  there  shall  be  a  controversy  which  is  wholly  between 
citizens  of  different  states,  and  which  can  be  fully  determined 
as  between  them,  then  either  one  or  more  of  the  plaintiffs  or 
defendants  actually  interested  in  such  controversy  may  remove 
said  suit  into  the  circuit  court  of  the  United  States  for  the. 
proper  district. 

Sec.  3.  That  whenever  either  party  or  any  one  or  more  of 
the  plaintiffs  or  defendants  entitled  to  remove  any  suit  men- 
tioned in  the  next  preceding  section,  shall  desire  to  remove 
such  suit  from  a  state  court  to  the  circuit  court  of  the  United 
States,  he  or  they  may  make  and  file  a  petition  in  such  suit  in 
such  state  court  before  or  at  the  term  at  which  said  cause  could 
be  first  tried  and  before  the  trial  thereof  for  the  removal  of 
such  suit  into  the  circuit  court  to  be  held  in  the  district  where 
such  suit  is  pending,  and  shall  make  and  file  therewith  a  bond, 
with  good  and  suflScient  surety,  for  his  or  their  entering  in 
such  circuit  court,  on  the  first  day  of  its  then  next  session,  a 
copy  of  the  record  in  such  suit,  and  for  paying  all  costs  that 
may  be  awarded  by  the  said  circuit  court,  if  said  court  shall 
hold  that  such  suit  was  wrongfully  or  improperly  removed 
thereto,  and  also  for  there  appearing  and  entering  special  bail 
in  such  suit,  if  special  bail  was  originally  requisite  therein,  it 
shall  then  be  the  duty  of  the  state  court  to  accept  said  petition 
and  bond,  and  proceed  no  further  in  such  suit,  and  any  bail 
that  may  have  been  originally  taken  shall  be  discharged;  and 
the  said  copy  being  entered  as  aforesaid  in  said  circuit  court 
of  the  United  States,  the  cause  shall  then  proceed  in  the  same 


JUDICIARY  ACT,  MARCH  3,  1875.  867 

manner  as  if  it  had  been  originally  commenced  in  the  said  cir- 
cuit court ;  and  if  in  any  action  commenced  in  a  state  court  the 
title  of  land  be  concerned,  and  the  parties  are  citizens  of  the 
same  state,  and  the  matter  in  dispute  exceed  the  sum  or  value 
of  five  hundred  dollars,  exclusive  of  costs,  the  sum  or  value 
being  made  to  appear,  one  or  more  of  the  plaintiffs  or  defend- 
ants, before  the  trial,  may  state  to  the  court  and  make  affidavit, 
if  the  court  require  it,  that  he  or  they  claim  and  shall  rely  upon 
a  right  or  title  to  the  land  under  a  grant  from  a  state,  and  pro- 
duce the  original  grant,  or  an  exemplification  of  it,  except 
where  the  loss  of  public  records  shall  put  it  out  of  his  or  their 
-power,  and  shall  move  that  any  one  or  more  of  the  adverse 
party  inform  the  court  whether  he  or  they  claim  a  right  or 
title  to  the  land  under  a  grant  from  some  other  state,  the  party 
or  parties  so  required  shall  give  such  information,  or  otherwise 
not  be  allowed  to  plead  such  grant,  or  give  it  in  evidence  upon 
the  trial;  and  if  he  or  they  inform  that  he  or  they  do  claim 
under  such  grant,  any  one  or  more  of  the  party  moving  for 
«uch  information  may  then,  on  petition  and  bond  as  hereinbe- 
fore mentioned  in  this  act,  remove  the  cause  for  trial  to  the 
circuit  court  of  the  United  States  next  to  be  holden  in  such  dis- 
trict ;  and  any  one  of  either  party  removing  the  cause  shall  not 
be  allowed  to  plead  or  give  evidence  of  any  other  title  than 
that  by  him  or  them  stated  as  aforesaid  as  the  ground  of  his  or 
•their  claim ;  and  the  trial  of  issues  of  fact  in  the  circuit  courts 
shall,  in  all  suits  except  those  of  equity  and  of  admiralty  and 
maritime  jurisdiction,  be  by  jury. 

Sec.  4.  That  when  any  suit  shall  be  removed  from  a  state 
eourt  to  a  circuit  court  of  the  United  States,  any  attachment 
or  sequestration  of  the  goods  or  estate  of  the  defendant  had  in 
such  suit  in  the  state  court  shall  hold  the  goods  or  estate  so  at- 
tached or  sequestered  to  answer  the  final  judgment  or  decree 
in  the  same  manner  as  by  law  they  would  have  been  held  to 
answer  final  judgment  or  decree  had  it  been  rendered  by  the 
court  in  which  such  suit  was  commenced ;  and  all  bonds,  under- 
takings, or  security  given  by  either  party  in  such  suit  prior  to 
its  removal  shall  remain  valid  and  effectual,  notwithstanding 
said  removal;  and  all  injunctions,  orders,  and  other  proceed- 
ings had  in  such  suit  prior  to  its  removal  shall  remain  in  full 
force  and  effect  until  dissolved  or  modified  by  the  court  to 
Avhich  such  suit  shall  be  removed. 

Sec.  5    That  if,  in  any  suit  commenced  in  a  circuit  court  or 
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removed  from  a  state  court  to  a  circuit  court  of  the  United 
States,  it  shall  appear  to  the  satisfaction  of  said  circuit  court, 
at  any  time  after  such  suit  has  heen  brought  or  removed  thereto, 
that  such  suit  does  not  really  and  substantially  involve  a  dis- 
pute or  controversy  properly  within  the  jurisdiction  of  said 
circuit  court,  or  that  the  parties  to  said  suit  have  been  improp- 
erly or  coUusively  made  or  joined,  either  as  plaintiffs  or  de- 
fendants, for  the  purpose  of  creating  a  case  cognizable  or  re- 
movable under  this  act,  the  said  circuit  court  shall  proceed  no 
further  therein,  but  shall  dismiss  the  suit  or  remand  it  to  the 
court  from  which  it  was  removed,  as  justice  may  require,  and 
shall  make  such  order  as  to  costs  as  shall  be  just ;  but  the  order 
of  said  circuit  court  dismissing  or  remanding  said  cause  to  the 
state  court  shall  be  reviewable  by  the  supreme  court  on  writ 
of  error  or  appeal,  as  the  case  may  be. 

Sec.  6.  That  the  circuit  court  of  the  United  States  shall,  in 
all  suits  removed  under  the  provisions  of  this  act,  proceed 
therein  as  if  the  suit  had  been  originally  commenced  in  said 
circuit  court,  and  the  same  proceedings  had  been  taken  in  such 
suit  in  said  circuit  court  as  shall  have  been  had  therein  in  said 
state  court  prior  to  its  removal 

Sec.  7.  That  in  all  cases  removable  under  this  act,  if  the 
term  of  the  circuit  court  to  which  the  same  is  removable,  then 
next  to  be  holden,  shall  commence  within  twenty  days  after 
filing  the  petition  and  bond  in  the  state  court  for  its  removal, 
then  he  or  they  who  apply  to  remove  the  same  shall  have 
twenty  days  from  such  application  to  file  said  copy  of  record 
in  said  circuit  court,  and  enter  appearance  therein ;  and  if  done 
within  said  twenty  days,  such  filing  and  appearance  shall  be 
taken  to  satisfy  the  said  bond  in  that  behalf;  that  if  the  clerk 
of  the  state  court  in  which  any  such  cause  shall  be  pending, 
shall  refuse  to  any  one  or  more  of  the  parties  or  persons  ap- 
plying to  remove  the  same,  a  copy  of  the  record  therein,  after 
tender  of  legal  fees  for  such  copy,  said  clerk  so  offending  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof 
in  the  circuit  court  of  the  United  States  to  which  said  action 
or  proceeding  was  removed,  shall  be  punished  by  imprison- 
ment not  more  than  one  year,  or  by  fine  not  exceeding  ouq 
thousand  dollars,  or  both  in  the  discretion  of  the  court. 

And  the  circuit  court  to  which  any  cause  shall  be  remov- 
able under  this  act  shall  have  power  to  issue  a  writ  of  cer^ 
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iiorari  to  said  state  court  commanding  said  state  court  to 
make  return  of  the  record  in  any  such  cause  removed  as  afore- 
said, or  in  which  any  one  or  more  of  the  plaintiffs  or  defend- 
ants have  complied  with  the  provisions  of  this  act  for  the 
removal  of  the  same,  and  enforce  said  writ  according  to  law; 
and  if  it  shall  he  impossible  for  the  parties  or  persons  removing 
any  cause  under  this  act,  or  complying  with  the  provisions  for 
the  removal  thereof,  to  obtain  such  copy,  for  the  reason  that 
the  clerk  of  said  state  court  refuses  to  furnish  a  copy,  on  pay- 
ment of  legal  fees,  or  for  any  other  reason,  the  circuit  court 
shall  make  an  order  requiring  the  prosecutor  in  any  such  action 
or  proceeding  to  enforce  forfeiture  or  recover  penalty  as  afore- 
said, to  file  a  copy  of  the  paper  or  proceeding  by  which  the 
same  was  commenced,  within  such  time  as  the  court  may  de- 
termine; and  in  default  thereof  the  court  shall  dismiss  the 
said  action  or  proceeding ;  but  if  said  order  shall  be  complied 
with,  then  said  circuit  court  shall  require  the  other  party  to 
plead,  and  said  action  or  proceeding  shall  proceed  to  final 
judgment;  and  the  said  circuit  court  may  make  an  order  re- 
quiring the  parties  thereto  to  plead  de  novo;  and  the  bond 
given,  conditioned  as  aforesaid,  shall  be  discharged  so  far  as  it 
requires  copy  of  the  record  to  be  filed  as  aforesaid. 

Sec  8.  That  when  in  any  suit,  commenced  in  any  circuit 
court  of  the  United  States,  to  enforce  any  legal  or  equitable 
lien  upon,  or  claim  to,  or  to  remove  any  incumbrance  or  lien 
or  cloud  upon  the  title  to  real  or  personal  property  within  the 
district  where  such  suit  is  brought,  one  or  more  of  the  defend- 
ants therein  shall  not  be  an  inhabitant  of,  or  found  within,  the 
said  district,  or  shall  not  voluntarily  appear  thereto,  it  shall 
be  lawful  for  the  court  to  make  an  order  directing  such  absent 
defendant  or  defendants  to  appear,  plead,  answer,  or  demur, 
by  a  day  certain  to  be  designated,  which  order  shall  be  served 
on  such  absent  defendant  or  defendants,  if  practicable,  wher- 
ever found,  and'  also  upon  the  person  or  persons  in  possession 
or  charge  of  said  property,  if  any  there  be ;  or  where  such  per- 
sonal ser\ice  upon  such  absent  defendant  or  defendants  is  not 
practicable,  such  order  shall  be  published  in  such  manner  as 
the  court  may  direct,  not  less  than  once  a  week  for  six  con- 
secutive weeks;  and  in  case  such  absent  defendant  shall  not 
appear,  plead,  answer,  or  demur  within  the  time  so  limited,  or 
within  some  further  time,  to  be  allowed  by  the  court,  in  its 
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discretion,  and  upon  proof  of  the  service  or  publication  of  said 
order,  and  of  the  performance  of  the  directions  contained  in 
the  same,  it  shall  be  lawful  for  the  court  to  entertain  jurisdic- 
tion, and  proceed  to  the  hearing  and  adjudication  of  such  suit 
in  the  same  manner  as  if  such  absent  defendant  had  been 
served  with  process  within  the  said  district;  but  said  adjudi- 
cation shall,  as  regards  said  absent  defendant  or  defendants 
without  appearance,  affect  only  the  property  which  shall  have 
been  the  subject  of  the  suit  and  under  the  jurisdiction  of  the 
court  therein,  within  such  district.  And  when  a  part  of  the 
said  real  or  personal  property  against  which  such  proceeding 
shall  be  taken  shall  be  within  another  district  but  within  the 
same  state,  said  suit  may  be  brought  in  either  district  in  said 
state ;  provided,  however^  that  any  defendant  or  defendants  not 
actually  personally  notified  as  above  provided  may,  at  any  time 
within  one  year  after  final  judgment  in  any  suit  mentioned  in 
this  section,  enter  his  appearance  in  said  suit  in  said  circuit 
court,  and  thereupon  the  said  court  shall  make  an  order  set- 
ting aside  the  judgment  therein,  and  permitting  said  defend- 
ant or  defendants  to  plead  therein  on  payment  by  him  or  them 
of  such  costs  as  the  court  shall  deem  just ;  and  thereupon  said 
suit  shall  be  proceeded  with  to  final  judgment  according  to  law. 

Sec.  9.  That  whenever  either  party  to  a  final  judgment  or 
decree  which  has  been  or  shall  be  rendered  in  any  circuit  court 
has  died  or  shall  die  before  the  time  allowed  for  taking  an  ap- 
peal or  bringing  a  writ  of  error  has  expired,  it  shall  not  be 
necessary  to  revive  the  suit  by  any  formal  proceedings  afore- 
said. The  representative  of  such  deceased  party  may  file  in 
the  office  of  the  clerk  of  such  circuit  court  a  duly  certified  copy 
of  his  appointment  and  thereupon  may  enter  an  appeal  or  bring 
writ  of  error  as  the  party  he  represents  might  have  done.  If 
the  party  in  whose  favor  such  judgment  or  decree  is  rendered 
has  died  before  appeal  taken  or  writ  of  error  brought,  notice 
to  his  representatives  shall  be  given  from  the  supreme  court, 
as  provided  in  case  of  the  death  of  a  party  after  appeal  taken 
or  writ  of  error  brought. 

Sec.  10.  That  all  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 

Approved  March  3,  1875.^ 

1 18  U.  S.  Stat  at  L.,  eh.  137,  pp.  470-473. 
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ACT  AUGUST  13,  1888. 


AN  ACT  to  correct  the  enrollment  of  an  act  approved  March  third, 
eighteen  hundred  and  eighty-seven,  entitled  "An  act  to  amend  seo 
tions  one,  two,  three,  and  ten  of  an  act  to  determine  the  Jurisdic- 
tion of  the  circuit  courts  of  the  United  States,  and  to  regulate  the 
removal  of  causes  from  the  state  courts,  and  for  other  purposes, 
approved  March  third,  eighteen  hundred  and  seventy-five." 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  the  act 
approved  March  third,  eighteen  hundred  and  eighty-seven,  en- 
titled'* An  act  to  amend  sections  one,  two,  three,  and  ten  of 
an  act  to  determine  the  jurisdiction  of  the  circuit  courts  of  the 
United  States,  and  to  regulate  the  removal  of  causes  from  state 
courts,  and  for  other  purposes,  approved  March  third,  eighteen 
hundred  and  seventy-five,"  be,  and  the  same  is  hereby  amended 
so  as  to  read  as  follows : 

*'Be  it  enacted  by  the  Sen^de  and  House  of  Representatives  of 
the  United  States  of  America  in  Cangress  assembled,  That  the 
first  section  of  an  act  entitled  *  An  act  to  determine  the  jurisdic- 
tion of  circuit  courts  of  the  United  States  and  to  regulate  the 
removal  of  causes  from  state  courts,  and  for  other  purposes,' 
approved  March  third,  eighteen  hundred  and  seventy-five,  be, 
and  the  same  is  hereby,  amended  so  as  to  read  as  follows: 

**That  the  circuit  courts  of  the  United  States  shall  have  orig- 
inal cognizance,  concurrent  with  the  courts  of  the  several  states, 
of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity,  where 
the  matter  in  dispute  exceeds,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  two  thousand  dollars,  and  arising  under  the 
constitution  or  laws  of  the  United  States,  or  treaties  made,  or 
which  shall  be  made,  under  their  authority,  or  in  which  con- 
troversy the  United  States  are  plaintiffs  or  petitioners,  or  in 
which  there  shall  be  a  controversy  between  citizens  of  differ- 
ent states,  in  which  the  matter  in  dispute  exceeds,  exclusive  of 
interest  and  costs,  the  sum  or  value  aforesaid,  or  a  controversy 


872  JUDICIARY  ACT,  MARCH  3,  1887. 

between  citizens  of  the  same  state  claiming*  lands  under  ^ants 
of  diflPerent  states,  or  a  controversy  between  citizens  of  a  state 
and  foreign  states,  citizens,  or  subjects,  in  which  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or 
value  aforesaid,  and  shall  have  exclusive  cognizance  of  all 
crimes  and  offenses  cognizable  under  the  authority  of  the  United 

• 

States,  except  as  otherwise  provided  by  law,  and  concurrent 
jurisdiction  with  the  district  courts  of  the  crimes  and  offenses 
cognizable  by  them.  But  no  person  shall  be  arrested  in  one  dis- 
trict for  trial  in  another  in  any  civil  action  before  a  circuit  or 
district  court ;  and  no  civil  suit  shall  be  brought  before  either  of 
said  courts  against  any  person  by  any  original  process  or  pro- 
ceeding in  any  other  district  than  that  whereof  he  is  an  inhab- 
itant, but  where  the  jurisdiction  is  founded  only  on  the  fact 
that  the  action  is  between  citizens  of  different  states,  suits  shall 
be  brought  only  in  the  district  of  the  residence  of  either  the 
plaintiff  or  the  defendant,  nor  shall  any  circuit  or  district  court 
have  cognizance  of  any  suit,  except  upon  foreign  bills  of  ex- 
change, to  recover  the  contents  of  any  promissory  note  or  other 
chose  in  action  in  favor  of  any  assignee,  or  of  any  subsequent 
holder  if  such  instrument  be  payable  to  bearer  and  be  not  made 
by  any  corporation,  unless  such  suit  might  have  been  prose- 
cuted in  such  court  to  recover  the  said  contents  if  no  assign- 
ment or  transfer  had  been  made;  and  the  circuit  courts  shall 
also  have  appellate  jurisdiction  from  the  district  courts  under 
the  regulations  and  restrictions  prescribed  by  law." 

That  the  second  section  of  said  act  be,  and  the  same  is  hereby, 
amended  so  as  to  read  as  follows : 

**Sec.  2.  '  That  any  suit  of  a  civil  nature,  at  law  or  in  equity, 
arising  under  the  constitution  or  laws  of  the  United  States,  or 
treaties  made,  or  which  shall  be  made;  under  their  authority, 
of  which  the  circuit  courts  of  the  United  States  are  given  orig- 
inal jurisdiction  by  the  preceding  section,  which  may  now  be 
pending,  or  which  may  hereafter  be  brought,  in  any  state  court, 
may  be  removed  by  the  defendant  or  defendants  therein  to  the 
circuit  court  of  the  United  States  for  the  proper  district.  Any 
other  suit  of  a  civil  nature,  at  law  or  in  equity,  of  which  the 
circuit  courts  of  the  United  States  are  given  jurisdiction  by  the 
preceding  section,  and  which  are  now  pending,  or  which  may 
hereafter  be  brought,  in  any  state  court,  may  be  removed  into 
the  circuit  court  of  the  United  States  for  the  proper  district 


JUDICIARY  ACT,  MARCH  3,  1887.  873 

by  the  defendant  or  defendants  therein,  being  non-residents  of 
that  state.  And  when  in  any  snit  mentioned  in  this  section 
there  shall  be  a  controversy  which  is  wholly  between  citizens 
of  different  states,  and  which  can  be  fully  determined  as  be- 
tween them,  then  either  one  or  more  of  the  defendants  actually 
interested  in  such  controversy  may  remove  said  suit  into  the 
circuit  court  of  the  United  States  for  the  proper  district.  And 
where  a  suit  is  now  pending,  or  may  be  hereafter  brought,  in 
any  state  court,  in  which  there  is  a  controversy  between  a  citi- 
zen of  the  state  in  which  the  suit  is  brought  and  a  citizen  of 
another  state,  any  defendant,  being  such  citizen  of  another 
state,  may  remove  such  suit  into  the  circuit  court  of  the  United 
States  for  the  proper  district,  at  any  time  before  the  trial 
thereof,  when  it  shall  be  made  to  appear  to  said  circuit  court 
that  from  prejudice  or  local  influence  he  will  not  be  able  to 
obtain  justice  in  such  state  court,  or  in  any  other  state  court 
to  which  the  said  defendant  may,  under  the  laws  of  the  state, 
have  the  right,  on  account  of  such  prejudice  or  local  influence, 
to  remove  said  cause :  Provided^  That  if  it  further  appear  that 
said  suit  can  be  fully  and  justly  determined  as  to  the  other 
defendants  in  the  state  court,  without  being  affected  by  such 
prejudice  or  local  influence,  and  that  no  party  to  the  suit  will 
be  prejudiced  by  a  separation  of  the  parties,  said  circuit  court 
may  direct  the  suit  to  be  remanded,  so  far  as  relates  to  such 
other  defendants,  to  the  state  court,  to  be  proceeded  with 
therein. 

''At  any  time  before  the  trial  of  any  suit  which  is  now  pend- 
ing in  any  circuit  court  or  may  hereafter  be  entered  therein, 
and  which  has  been  removed  to  said  court  from  a  state  court 
on  the  affidavit  of  any  party  plaintiff  that  he  had  reason  to 
believe  and  did  believe  that,  from  prejudice  or  local  influence, 
lie  was  unable  to  obtain  justice  in  said  state  court,  the  circuit 
«court  shall,  on  application  of  the  other  party,  examine  into  the 
truth  of  said  affidavit  and  the  grounds  thereof,  and,  unless  it 
jshall  appear  to  the  satisfaction  of  said  court  that  said  party 
will  not  be  able  to  obtain  justice  in  such  state  court,  it  shall 
•cause  the  same  to  be  remanded  thereto. 

**  Whenever  any  cause  shall  be  removed  from  any  state  court 
into  any  circuit  court  of  thie  United  Slates,  and  the  circuit  court 
shall  decide  that  the  cause  was  improperly  removed,  and  order 
the  same  to  be  remanded  to  the  state  court  from  whence  it 
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came,  such  remand  shall  be  immediately  carried  into  execution, 
and  no  appeal  or  writ  of  error  from  the  decision  of  the  circuit 
court  so  remanding  such  cause  shall  be  allowed." 

That  section  three  of  said  act  be,  and  the  same  is  hereby, 
amended  so  as  to  read  as  follows : 

**Sec.  3,    That  whenever  any  party  entitled  to  remove  any 
suit  mentioned  in  the  next  preceding  section,  except  in  such 
cases  as  are  provided  for  in  the  last  clause  of  said  section,  may 
desire  to  remove  such  suit  from  a  state  court  to  the  circuit 
court  of  the  United  States,  he  may  make  and  file  a  petition  in 
such  suit  in  such  state  court  at  the  time,  or  any  time  before  the 
defendant  is  required  by  the  laws  of  the  state  or  the  rule  of 
the  state  court  in  which  such  suit  is  brought  to  answer  or  plead 
to  the  declaration  or  complaint  of  the  plaintiff,  for  the  removal 
of  such  suit,  into  the  circuit  court  to  be  held  in  the  district 
where  such  suit  is  pending,  and  shall  make  and  file  therewith 
a  bond,  with  good  and  suflScient  surety,  for  his  or  their  enter- 
ing in  such  circuit  court,  on  the  first  day  of  its  then  next  ses- 
sion, a  copy  of  the  record  in  such  suit,  and  for  paying  all  costs 
that  may  be  awarded  by  the  said  circuit  court  if  said  court 
shall  hold  that  suit  was  wrongfully  or  improperly  removed 
thereto,  and  also  for  their  appearing  and  entering  special  bail 
in  such  suit  if  special  bail  was  originally  requisite  therein.    It 
shall  then  be  the  duty  of  the  state  court  to  accept  said  petition 
and  bond,  and  proceed  no  further  in  such  suit;  and  the  said 
copy  being  entered  as  aforesaid  in  the  said  circuit  court  of  the 
United  States,  the  cause  shall  then  proceed  in  the  same  manner 
as  if  it  had  been  originally  commenced  in  the  said  circuit  court; 
and  if  in  anv  action  commenced  in  a  state  court  the  title  of 
land  be  concerned,  and  the  parties  are  citizens  of  the  same 
state,  and  the  matter  in  dispute  exceed  the  sum  or  value  of 
two  thousand  dollars,  exclusive  of  interest  and  costs,  the  sum 
or  value  being  made  to  appear,  one  or  more  of  the  plaintiffs  or 
defendants,  before  the  trial,  may  state  to  the  court,  and  make 
affidavit  if  the  court  require  it,  that  he  or  they  claim  and  shall 
rely  upon  a  right  or  title  to  the  land  under  a  grant  from  a 
state,  and  produce  the  original  grant,  or  an  exemplification  .of 
it,  except  where  the  loss  of  public  records  shall  put  it  out  of 
his  or  their  power,  and  shall  move  that  any  one  or  more  of  the 
adverse  party  inform  the  court  whether  he  or  they  claim  a 
right  or  title  to  the  land  under  a  grant  from  some  other  state. 
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the  part}'  or  parties  so  required  shall  give  such  information,  or 
otherwise  not  be  allowed  to  plead  such  grant  or  give  it  in  evi- 
dence upon  the  trial ;  and  if  he  or  they  inform  that  he  or  they 
do  claim  under  such  grant,  any  one  or  more  of  the  party  mov- 
ing for  such  information  may  then,  on  petition  and  bond,  as 
hereinbefore  mentioned  in  this  act,  remove  the  cause  for  trial 
to  the  circuit  court  o"  the  United  States  next  to  be  holden  in 
such  district;  and  any  one  or  either  party  removing  the  cause 
shall  not  be  allowed  to  plead  or  give  evidence  of  any  other 
title  than  that  by  him  or  them  stated  as  aforesaid  as  the  ground 
of  his  or  their  claim." 

Sec.  2.  That  whenever  in  any  cause  pending  in  any  court  of 
the  United  States  there  shall  be  a  receiver  or  manager  in  pos- 
session of  any  property,  such  receiver  or  manager  shall  man- 
age and  operate  such  property  according  to  the  requirements, 
of  the  valid  laws  of  the  state  in  which  such  property  shall  be 
situated,  in  the  same  manner  that  the  owner  or  possessor 
thereof  would  be  bound  to  do  if  in  possession  thereof.  Any 
receiver  or  manager  who  shall  wilfully  violate  the  provisions, 
of  this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  on  conviction  thereof,  be  punished  by  a  fine  not  exceed- 
ing three  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in  the  discretion  of  the- 
court. 

Sec.  3.  That  every  receiver  or  manager  of  any  property  ap- 
pointed by  any  court  of  the  United  States  may  be  sued  in  re- 
spect of  any  act  or  transaction  of  his  in  carrying  on  the  business 
connected  with  such  property,  without  the  previous  leave  of 
the  court  in  which  such  receiver  or  manager  was  appointed; 
but  such  suit  shall  be  subject  to  the  general  equity  jurisdiction 
of  the  court  in  which  such  receiver  or  manager  was  appointed,, 
so  far  as  the  same  shall  be  necessary  to  the  ends  of  justice. 

Sec.  4.  That  all  national  banking  associations  established 
under  the  laws  of  the  United  States  shall,  for  the  purposes  of 
all  actions  by  or  against  them,  real,  personal,  or  mixed,  and  all 
suits  in  equity,  be  deemed  citizens  of  the  states  in  which  they 
are  respectively  located ;  and  in  such  cases  the  circuit  and  dis- 
trict courts  shall  not  have  jurisdiction  other  than  such  as  they 
would  have  in  cases  between  individual  citizens  of  the  same 
state. 

The  provisions  of  this  section  shall  not  be  held  to  affect  the 
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jurisdiction  of  the  courts  of  the  United  States  in  cases  com- 
menced by  the  United  States  or  by  direction  of  any  officer 
thereof,  or  cases  for  winding  up  the  affairs  of  any  such  bank. 

Sec.  5.  That  nothing  in  this  act  shall  be  held,  deemed,  or 
construed  to  repeal  or  affect  any  jurisdiction  or  right  men- 
tioned either  in  sections  six  hundred  and  forty-one,  or  in  six 
hundred  and  forty-two,  or  in  six  hundred  and  forty-three,  or  in 
seven  hundred  and  twenty-two,  or  in  title  twenty-four  of  the 
Revised  Statutes  of  the  United  States,  or  mentioned  in  section 
eight  of  the  act  of  congress  of  which  this  act  is  an  amendment, 
or  in  the  act  of  congress  approved  March  first,  eighteen  hun- 
dred and  seventy-five,  entitled  '*An  act  to  protect  all  citizens 
in  their  civil  and  legal  rights." 

Sec.  6.  That  the  last  paragraph  of  section  five  of  the  act  of 
congress  approved  March  third,  eighteen  hundred  and  seventy- 
five,  entitled  ''An  act  to  determine  the  jurisdiction  of  circuit 
courts  of  the  United  States  and  to  regulate  the  removal  of 
causes  from  state  courts,  and  for  other  purposes,"  and  section 
six  hundred  and  forty  of  the  Revised  Statutes,  and  all  laws  and 
parts  of  laws  in  conflict  with  the  provisions  of  this  act,  be,  and 
the  same  are  hereby  repealed:  Provided,  That  this  act  shall 
not  affect  the  jurisdiction  over  or  disposition  of  any  suit  re- 
moved from  the  court  of  any  state,  or  suit  commenced  in  any 
court  of  the  United  States,  before  the  passage  hereof  except  as 
otherwise  expressly  provided  in  this  act. 

Sec.  7.  That  no  person  related  to  any  justice  or  judge  of  any 
court  of  the  United  States  by  affinity  or  consanguinity  within 
the  decree  of  first  cousin  shall  hereafter  be  appointed  by  such 
court  or  judge  to,  or  employed  by  such  court  or  judge  in,  any 
office  or  duty  in  any  court  of  which  such  justice  or  judge  may 
be  a  member. 

Approved  August  13,  1888.^ 

i  25  U.  S.  Stat  at  L.,  eh.  866,  p.  433. 
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AN  ACT  to  establish  circuit  courts  of  appeals  and  to  define  and  regu- 
late in  certain  cases  the  Jurisdiction  of  the  courts  of  the  United 
States,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembledy  That  there 
shall  be  appointed  by  the  president  of  the  United  States,  by 
and  with  the  advice  and  consent  of  the  senate,  in  each  circuit 
an  additional  circuit  judge,  who  shall  have  the  same  qualifica- 
tions, and  shall  have  the  same  power  and  jurisdiction  therein 
that  the  circuit  judges  of  the  United  States,  within  their  re- 
spective circuits,  now  have  under  existing  laws,  and  who  shall 
be  entitled  to  the  same  compensation  as  the  circuit  judges  of 
the  United  States  in  their  respective  circuits  now  have. 

Sec.  2.  That  there  is  hereby  created  in  each  circuit  a  circuit 
court  of  appeals,  which  shall  consist  of  three  judges,  of  whom 
two  shall  constitute  a  quorum,  and  which  shall  be  a  court  of 
record  with  appellate  jurisdiction,  as  is  hereafter  limited  and 
established.  Such  court  shall  prescribe  the  form  and  style  of 
its  seal  and  the  form  of  writs  and  other  process  and  procedul*e 
as  may  be  conformable  to  the  exercise  of  its  jurisdiction  as 
shall  be  conferred  by  law.  It  shall  have  the  appointment  of 
the  marshal  of  the  court  with  the  same  duties  and  powers  under 
the  regulations  of  the  court  as  are  now  provided  for  the  marshal 
of  the  supreme  court  of  the  United  States,  so  far  as  the  same 
may  be  applicable.  The  court  shall  also  appoint  a  clerk,  who 
shall  perform  and  exercise  the  same  duties  and  powers  in  re- 
gard to  all  matters  within  its  jurisdiction  as  are  now  exercised 
and  performed  by  the  clerk  of  the  supreme  court  of  the  United 
States,  so  far  as  the  same  may  be  applicable.  The  salary  of 
the  marshal  of  the  court  shall  be  twenty-five  hundred  dollars 
a  year,  and  the  salary  of  the  clerk  of  the  court  shall  be  three 
thousand  dollars  a  year,  to  be  paid  in  equal  proportions  quar- 
terly.   The  costs  and  fees  in  the  supreme  court  now  provided 
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for  by  law  shall  be  costs  and  fees  in  the  circuit  courts  of  ap- 
peals ;  and  the  same  shall  be  expended,  accounted  for,  and  paid 
for,  and  paid  over  to  the  treasury  department  of  the  United 
States  in  the  same  manner  as  is  provided  in  respect  of  the  costs 
and  fees  in  the  supreme  court. 

The  court  shall  have  the  power  to  establish  all  rules  and  regu- 
lations for  the  conduct  of  the  business  of  the  court  within  its 
jurisdiction  as  conferred  by  law. 

Sec.  3.  That  the  chief  justice  and  the  associate  justices  of  the 
supreme  court  assigned  to  each  circuit,  and  the  circuit  judges 
within  each  circuit  and  the  several  district  judges  within  each 
circuit,  shall  be  competent  to  sit  as  judges  of  the  circuit  court 
of  appeals  within  their  respective  circuits  in  the  manner  here- 
inafter provided.  In  case  the  chief  justice  or  an  associate  jus- 
tice of  the  supreme  court  should  attend  at  any  session  of  the 
circuit  court  of  appeals  he  shall  preside,  and  the  circuit  judges 
in  attendance  upon  the  court  in  the  absence  of  the  chief  justice 
or  associate  justice  of  the  supreme  court  shall  preside  in  the 
order  of  the  seniority  of  their  respective  commissions. 

In  case  the  full  court  at  any  time  shall  not  be  made  up  by 
the  attendance  of  the  chief  justice  or  an  associate  justice  of  the 
supreme  court  and  circuit  judges,  one  or  more  district  judges 

■ 

within  the  circuit  shall  be  competent  to  sit  in  the  court  accord- 
ing to  such  order  or  provision  among  the  district  judges  as 
either  by  general  or  particular  assignment  shall  be  designated 
by  the  court :  Provided,  That  no  justice  or  judge  before  whom 
a  cause  or  question  may  have  been  tried  or  heard  in  a  dis- 
trict court,  or  existing  circuit  court,  shall  sit  on  the  trial  or 
hearing  of  such  cause  or  question  in  the  circuit  court  of  appeals, 
A  term  shall  be  held  annually  by  the  circuit  court  of  appeals 
in  the  several  judicial  circuits  at  the  following  places:  In  the 
first  circuit,  in  the  city  of  Boston ;  in  the  second  circuit,  in  the 
city  of  New  York;  in  the  third  circuit,  in  the  city  of  Phila- 
delphia ;  in  the  fourth  circuit,  in  the  city  of  Richmond ;  in  the 
fifth  circuit,  in  the  city  of  New  Orleans;  in  the  sixth  circuit, 
in  the  citv  of  Cincinnati ;  in  the  seventh  circuit  in  the  citv  of 
Chicago ;  in  the  eighth  circuit,  in  the  city  of  St.  Louis ;  in  the 
ninth  circuit,  in  the  city  of  San  Francisco;  and  in  such  other 
places  in  each  of  the  above  circuits  as  said  court  may  from  time 
te  time  designate.    The  first  term  of  said  courts  shall  be  held  on 
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the  second  Monday  in  January,  eighteen  hundred  and  ninety- 
one,  and  thereafter  at  such  times  as  may  be  fixed  by  said  courts. 

Sec.  4.  That  no  appeal,  whether  by  writ  of  error  or  other- 
wise, shall  hereafter  be  taken  or  allowed  from  any  district  court 
to  the  existing  circuit  courts,  and  no  appellate  jurisdiction  shall 
hereafter  be  exercised  or  allowed  by  said  existing  circuit  courts, 
but  all  appeals  by  writ  of  error,  or  otherwise,  from  said  district 
courts  shall  only  be  subject  to  review  in  the  supreme  court  of 
the  United  States  or  in  the  circuit  court  of  appeals  hereby  es- 
tabished,  as  is  hereinafter  provided,  and  the  review,  by  appeal, 
by  writ  of  error,  or  otherwise,  from  the  existing  circuit  courts 
shall  be  had  only  in  the  supreme  court  of  the  United  States  or 
in  the  circuit  courts  of  appeals  hereby  established  according 
to  the  provisions  of  this  act  regulating  the  same. 

Sec.  5.  That  appeals  or  writs  of  error  may  be  taken  from  the 
district  courts  or  from  the  existing  circuit  courts  direct  to  the 
supreme  court  in  the  following  cases : 

In  any  case  in  which  the  jurisdiction  of  the  court  is  in  issue ; 
in  such  cases  the  question  of  jurisdicton  alone  shall  be  certi- 
fied to  the  supreme  court  from  the  court  below  for  decision. 

Prom  the  final  sentences  and  decrees  in  prize  causes. 

In  cases  of  conviction  of  a  capital  or  otherwise  infamous 
crime. 

In  any  case  that  involves  the  construction  or  application  of 
the  constitution  of  the  United  States. 

In  any  case  in  which  the  constitutionality  of  any  law  of  the 
United  States,  or  the  validity  or  construction  of  any  treaty 
made  under  its  authority,  is  drawn  in  question. 

In  any  case  in  which  the  constitution  or  law  of  a  state  is 
claimed  to  be  in  contravention  of  the  constitution  of  the  United 
States. 

Nothing  in  this  act  shall  affect  the  jurisdiction  of  the  su- 
preme court  in  cases  appealed  from  the  highest  court  of  a  state, 
nor  the  construction  of  the  statute  providing  for  review  of 
such  cases. 

Sec.  6.  That  the  circuit  courts  of  appeals  established  by  this 
act  shall  exercise  appellate  jurisdiction  to  review  by  appeal  or 
by  writ  of  error  final  decision  in  the  district  court  and  the  ex- 
isting circuit  courts  in  all  cases  other  than  those  provided  for 
in  the  preceding  section  of  this  act,  unless  otherwise  provided 
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by  law,  and  the  judgments  op  decrees  of  the  circuit  courts  of 
appeals  shall  be  final  in  all  cases  in  which  the  jurisdiction  is 
dependent  entirely  upon  the  opposite  parties  to  the  suit  or  con- 
troversy, being  aliens  and  citizens  of  the  United  States  or  cit- 
izens of  different  states;  also  in  all  cases  arising  under  the 
patent  laws,  under  the  revenue  laws,  and  under  the  criminal 
laws  and  in  admiralty  cases,  excepting  that  in  every  such  sub- 
ject within  its  appellate  jurisdiction  the  circuit  court  of  appeals 
at  any  time  may  certify  to  the  supreme  court  of  the  United 
States  any  questions  or  propositions  of  law  concerning  which 
it  desires  the  instruction  of  that  court  for  its  proper  decision. 
And  thereupon  the  supreme  court  may  either  give  its  instruc- 
tion on  the  questions  and  propositions  certified  to  it,  which 
shall  be  binding  upon  the  circuit  courts  of  appeals  in  such  case, 
or  it  may  require  that  the  whole  record  and  cause  m%y  be  sent 
up  to  it  for  its  consideration,  and  thereupon  shall  decide  the 
whole  matter  in  controversy  in  the  same  manner  as  if  it  had 
been  brought  for  re/iew  by  writ  of  error  or  appeal. 

And  excepting  also  that  in  any  such  case  as  is  hereinbefore 
made  final  in  the  circuit  court  of  appeals  it  shall  be  competent 
for  the  supreme  court  to  require,  by  certiorari  or  otherwise,  any 
such  case  to  be  certified  to  the  supreme  court  for  its  review  and 
determination  With  the  same  power  and  authority  in  the  case 
as  if  it  had  been  carried  by  appeal  or  writ  of  error  to  the  su- 
preme court. 

In  all  cases  not  hereinbefore,  in  this  section,  made  final  there 
shall  be  of  right  an  appeal  or  writ  of  error  or  review  of  the 
case  by  the  supreme  court  of  the  United  States  where  the 
matter  in  controversy  shall  exceed  one  thousand  dollars  be- 
sides costs.  But  no  such  appeal  shall  be  taken  or  writ  of  error 
sued  out  unless  within  one  year  after  the  entry  of  the  order, 
judgment,  or  decree  sought  to  be  reviewed. 

Sec.  7.  That  where,  upon  a  hearing  in  equity  in  a  district 
court,  or  in  an  existing  circuit  court,  an  injunction  shall  be 
granted  or  continued  by  an  interlocutory  order  or  decree,  in  a 
cause  in  which  an  appeal  from  a  final  decree  may  be  taken 
under  the  provisions  of  this  act  to  the  circuit  court  of  appeals, 
an  appeal  may  be  taken  from  such  interlocutory  order  or  de- 
cree granting  or  continuing  such  injunction  to  the  circuit  court 
of  appeals:  Provided,  That  the  appeal  must  be  taken  within 
thirty  days  from  the  entry  of  such  order  or  decree,  and  it  shall 
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take  precedence  in  the  appellate  court;  and  the  proceedings  in 
other  respects  in  the  court  below  shall  not  be  stayed  unless; 
otherwise  ordered  by  that  court  during  the  pendency  of  such- 
appeal. 

Sbc.  8.  That  any  justice  or  judge,  who,  in  pursuance  of  the* 
provisions  of  this  act,  shall  attend  the  circuit  court  of  appeal* 
held  at  any  place  other  than  where  he  resides  shall,  upon  his 
written  certificate,  be  paid  by  the  marshal  of  the  district  in 
which  the  court  shall  be  held  his  reasonable  expenses  for  travel 
and  attendance,  not  to  exceed  ten  dollars  per  day,  and  such 
payments  shall  be  allowed  the  marshal  in  the  settlement  of  his 
accounts  with  the  United  States. 

Sec.  9.  That  the  marshals  of  the  several  districts  in  which 
said  circuit  court  of  appeals  may  be  held  shall,  under  the  direc- 
tion of  the  attorney- general  of  the  United  States,  and  with  his 
approval,  provide  such  rooms  in  the  public  buildings  of  the 
United  States  as  may  be  necessary,  and  pay  all  incidental  ex- 
penses of  said  court,  including  criers,  bailiffs,  and  messengers : 
Provided,  however,  That  in  case  proper  rooms  cannot  be  pro- 
vided in  such  buildings,  then  the  said  marshals,  with  the  ap- 
proval of  the  attorney-general  of  the  United  States,  may,  from 
time  to  time,  lease  such  rooms  as  may  be  necessary  for  such 
courts.  That  the  marshals,  criers,  clerks,  bailiffs,  and  messen- 
gers shall  be  allowed  the  same  compensation  for  their  respect- 
ive service  as  are  allowed  for  similar  services  in  the  existing 
circuit  courts. 

Sec.  10.  That  whenever  on  appeal  or  writ  of  error  or  other- 
wise a  case  coming  directly  from  the  district  court  or  existing 
circuit  court  shaU  be  reviewed  and  determined  in  the  supreme 
court  the  cause  shall  be  remanded  to  the  proper  district  or  cir- 
cuit court  for  further  proceedings  to  be  taken  in  pursuance  of 
such  determination.  And  whenever  on  appeal  or  writ  of  error 
or  otherwise  a  case  coming  from  a  circuit  court  of  appeals  shall 
be  reviewed  and  determined  in  the  supreme  court  the  cause 
shall  be  remanded  by  the  supreme  court  to  the  proper  district 
or  circuit  court  for  further  proceedings  in  pursuance  of  such 
determination.  Whenever  on  appeal  or  writ  of  error  or  other- 
wise a  case  coming  from  a  district  or  circuit  court  shall  be  re- 
viewed and  determined  in  the  drcuit  court  of  appeals  in  a  case- 
in which  the  decision  in  the  circuit  court  of  appeals  is  final  such 
cause  shall  be  remanded  to  the  said  district  or  circuit  court  for 
66 
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further  proceediQgs  to  be  there  taken  in  pursuance  of  such  de- 
termination. 

Sbc.  11.  That  no  appeal  or  writ  of  error  by  which  any  order, 
judgment,  or  decree  may  be  reviewed  in  the  circuit  courts  of 
appeals  under  the  provisions  of  this  act  shall  be  taken  or  sued 
out  except  within  six  months  after  the  entry  of  the  order,  judg- 
ment, or  decree  sought  to  be  reviewed:  Provided,  however, 
That  in  all  cases  in  which  a  lesser  time  is  now  by  law  limited 
for  appeals  or  writs  of  error  such  limits  of  time  shall  apply  to 
appeals  or  writs  of  error  in  such  cases  taken  to  or  sued  out 
from  the  circuit  courts  of  appeals.  And  all  provisions  of  law 
now  in  force  regulating  the  methods  and  system  of  review, 
through  appeals  or  writs  of  error,  shall  regulate  the  methods 
and  system  of  appeals  and  writs  of  error  provided  for  in  this 
act  in  respect  of  the  circuit  courts  of  appeal,  including  all  pro- 
visions for  bonds  or  other  securities  to  be  required  and  taken 
on  such  appeals  and  writs  of  error,  and  any  judge  of  the  cir- 
cuit courts  of  appeals,  in  respect  of  cases  brought  or  to  be 
brought  to  that  court,  shall  have  the  same  powers  and  duties 
as  to  the  allowance  of  appeals  or  writs  of  error,  and  the  con- 
ditions of  such  allowance,  as  now  by  law  belong  to  the  justices 
or  judges  in  respect  of  the  existing  courts  of  the  United  States 
respectively. 

Sec.  12.  That  the  circuit  court  of  appeals  shall  have  the 
powers  specified  in  section  seven  hundred  and  sixteen  of  the 
Revised  Statutes  of  the  United  States. 

Sec.  13.  Appeals  and  writs  of  error  may  be  taken  and  prose- 
cuted from  the  decisions  of  the  United  States  court  in  the 
Indian  erritorj"  to  the  supreme  court  of  the  United  States,  or 
to  the  circuit  court  of  appeals  in  the  eighth  circuit,  in  t^e  same 
manner  and  under  the  same  regulations  as  from  the  circuit  or 
district  courts  of  the  United  States,  under  this  act. 

Sec.  14.  That  section  six  hundred  and  ninety-one  of  the  Re- 
vised Statutes  of  the  United  States  and  section  three  of  an  act 
entitled  ''An  act  to  facilitate  the  disposition  of  cases  in  the 
supreme  court,  and  for  other  purposes,"  approved  February  six- 
teenth, eighteen  hundred  and  seventy-five,  be,  and  the  same 
are  hereby  repealed.  And  all  acts  and  parts  of  acts  relating 
to  appeals  or  writs  of  error  inconsistent  with  the  provisions  for 
review  by  appeals  or  writs  of  error  in  the  preceding  sections 
five  and  six  of  this  act  are  hereby  repealed. 
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SBa  15.  That  the  circuilt  court  of  appeals  in  cases  in  which 
the  judgments  of  the  circuit  courts  of  appeal  are  made  final  by 
this  act  shall  have  the  same  appellate  jurisdiction,  by  writ  of 
error  or  appeal,  to  review  the  judgments,  orders,  and  decrees 
of  the  supreme  courts  of  the  several  territories  as  by  this  act 
they  may  have  to  review  the  judgments,  orders,  and  decrees 
of  the  district  court  and  circuit  courts;  and  for  that  purpose 
tie  several  territories  shall,  by  orders  of  the  supreme  court,  to 
be  made  from  time  to  time,  be  assigned  to  particular  circuits. 

Approved  March  3, 1891.^ 

1  26  U.  S.  Stat,  at  L.,  eh.  517,  p.  826. 


JOINT  BESOLUTION. 


To  provide  for  the  organization  of  the  circuit  courts  of  appeals. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  first 
meeting  of  the  several  circuit  courts  of  appeals  mentioned  in 
the  act  of  congress  passed  at  this  present  session  entitled  **An 
act  to  establish  circuit  courts  of  appeals  and  to  define  and 
regulate  in  certain  cases  the  jurisdiction  of  the  courts  of  the 
United  States,  and  for  other  purposes,"  shall  be  held  on  the 
third  Tuesday  in  June,  A.  D.  eighteen  hundred  and  ninety-one ; 
and  if,  from  any  casualty,  the  first  meeting  of  any  of  said 
Qpurts  shall  fail  to  be  so  held  on  that  day,  the  first  meeting  of 
any  such  court  so  failing  to  be  held,  shall  be  held  on  such  day 
subsequent  thereto  as  the  chief  justice,  or  any  justice  of  the 
supreme  court  of  the  United  States  assigned  to  such  circuit 
shall  direct:  And  be  it  further  resolved,  That  nothing  in  said 
act  shall  be  held  or  construed  in  anywise  to  impair  the  juris- 
diction of  the  supreme  court  or  any  circuit  court  of  the  United 
States  in  any  case  now  pending  before  it,  or  in  respect  of  any 
case  wherein  the  writ  of  error  or  the  appeal  shall  have  been 
sued  out  or  taken  to  any  of  said  courts  before  the  first  day  of 
July,  anno  Domini,  eighteen  hundred  and  ninety-one. 

Approved  March  3, 1891.^ 

1 26  U.  S.  Stat  at  Ll,  p.  1115. 
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MAKGH  3,  1891. 


AN  ACT  to  amend  the  act  entitled  an  act  to  establish  circuit  courts  of 
appeals,  and  to  define  and  regulate  in  certain  cases  the  Jurisdiction 
of  the  courts  of  the  United  States,  and  for  other  purposes,  approved 
March  third,  eighteen  hundred  and  ninety-one. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Cingress  assernbled,  That  the 
seventh  section  of  the  act  of  congress  entitled  ''An  act  to  es- 
tablish circuit  courts  of  appeals  and  to  define  and  regulate  in 
certain  cases  the  jurisdiction  of  the  courts  of  the  United  States, 
and  for  other  purposes,"  approved  March  third,  eighteen  hun- 
dred and  ninety-one,  be,  and  the  same  is  hereby  amended  to 
read  as  follows : 

That  where,  upon  a  hearing  in  equity  in  a  district  court  or 
a  circuit  court,  an  injunction  shall  be  granted,  continued,  re- 
fused, or  dissolved  by  an  interlocutory  order  or  decree,  or  an 
application  to  dissolve  an  injunction  shall  be  refused,  in  a  case 
in  which  an  appeal  from  a  final  decree  may  be  taken  under 
the  provisions  of  this  act  to  the  circuit  court'  of  appeals,  an  ap- 
peal may  be  taken  from  such  interlocutory  order  or  decree 
granting,  continuing,  refusing,  dissolving,  or  refusing  to  di^ 
solve  an  injunction,  to  the  circuit  court  of  appeals:  Provided, 
That  the  appeal  must  be  taken  within  thirty  days  from  the 
entry  of  such  order  or  decree,  and  it  shall  take  precedence  in 
the  appellate  court;  and  the  proceeding  in  other  respects  in 
the  court  below  shall  not  be  stayed  unless  otherwise  ordered 
by  that  court  during  the  pendency  of  such  appeal:  And  pro- 
vided further,  That  the  court  below  may  in  its  discretion  re- 
quire, as  a  condition  of  the  appeal,  an  additional  injunction 
bond. 

Approved  February  18, 1895.^ 

128  U.  S.  Stat  at  Lu,  ch.  96,  pp.  666,  667. 


ACT  AMENDINO  SECTION  5,  JUDICIARY  ACT, 

MAKCH  3,  1881. 


AN  ACT  to  withdraw  from  the  supreme  court  Jurisdiction  of  criminal 
cases  not  capital  and  confer  the  same  on  the  circuit  court  of  appeals. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  so 
much  of  section  five  of  the  act  entitled  ''An  act  to  establish 
circuit  courts  of  appeal  and  to  define  and  regulate  in  certain 
cases  the  jurisdiction  of  the  courts  of  the  United  States,  and 
for  other  purposes,"  approved  March  third,  eighteen  hundred 
and  ninety-one,  as  reads,  ''in  cases  of  conviction  of  a  capital 
or  otherwise  infamous  crime,"  be  amended  by  striking  out  the 
words,  "or  otherwise  infamous,"  so  that  the  same  will  read, 
"in  cases  of  conviction  of  a  capital  crime;"  and  that  appeals 
or  writs  of  error  may  be  taken  from  the  district  courts  or  cir- 
cuit courts  to  the  proper  circuit  courts  of  appeals  in  cases  of 
conviction  of  an  infamous  crime  not  capital:  Provided,  that 
no  case  now  pending  in  the  supreme  court  or  in  which  an  ap- 
peal on  writ  of  ertor  shall  have  been  taken  or  sued  out  before 
the  passage  of  this  act  shall  be  affected  hereby,  but  in  all  such 
cases  the  jurisdiction  of  the  supreme  court  shall  remain  and 
said  supreme  court  shall  proceed  therein  as  if  this  act  had  not 
been  passed. 

Approved  Janary  20, 1897. 

1 29  U.  S.  Stat  at  K,  ch.  68,  p.  492. 


ACT  AMENDINO  SECTION  7,  JUDIGIABY  ACT, 

MAKOH  3,  1891 


AN  ACT  to  amend  tlve  seyenth  section  of  the  act  entitled  "An  act  to 
establish  circuit  courts  of  appeals,  and  to  define  and  regulate  in 
certain  cases  the  Jurisdiction  of  the  courts  of  the  United  States,  and 
for  other  purposes/'  approved  March  tliird,  eighteen  hundred  and 
ninety^ne. 

Be  it  erutcted  by  the  Seriate  a/nd  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  the 
seventh  section  of  the  act  entitled  ''An  act  to  establish  circuit 
courts  of  appeals,  and  to  define  and  reflate  in  certain  eases  the 
jurisdiction  of  the  courts  of  the  United  States,  and  for  other 
purposes/'  approved  March  third,  eighteen  hundred  and  ninety- 
one,  be  amended  so  as  to  read  as  follows : 

**Sec.  7.  That  where,  upon  a  hearing  in  equity  in  a  district 
court  or  a  circuit  court,  or  by  a  judge  thereof  in  vacation,  an 
injunction  shall  be  granted  or  continued  or  a  receiver  ap- 
pointed, by  an  interlocutory  order  or  decree,  in  a  cause  in  which 
an  appeal  from  a  final  decree  may  be  taken  under  the  provisions 
of  this  act  to  the  circuit  court  of  appeals,  an  appeal  may  be 
taken  from  such  interlocutory  order  or  decree  granting  or  con- 
tinuing such  injunction  or  appointing  such  receiver  to  the  cir- 
cuit court  of  appeals :  Provided,  That  the  appeal  must  be  taken 
within  thirty  days  from  the  entry  of  such  order  or  decree,  and 
it  shall  take  precedence  in  the  appellate  court;  and  the  pro- 
ceedings in  other  respects  in  the  court  below  shall  not  be 
stayed,  unless  otherwise  ordered  by  that  court,  or  by  the  ap- 
pellate- court  or  a  judge  thereof,  during  the  pendency  of  such 
appeal :  Provided  further.  That  the  court  below  may  in  its  dis- 
cretion require  as  a  condition  of  the  appeal  an  additional  bond/* 

Approved,  June  6, 1900.^ 

1  31  U.  S.  Stat  at  L.,  ch.  803,  pp.  660-661. 


SUITS  AGAINST  THE  OOVEBNMENT. 


AN  ACT  to  provide  for  the  bringing  of  suits  against  the  gOYernment 

of  the  United  States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  the 
court  of  claims  shall  have  jurisdiction  to  hear  and  determine 
the  following  matters : 

First.  All  claims  founded  upon  the  constitution  of  the  United 
States  or  any  law  of  congress,  except  for  pensions,  or  upon 
any  regulation  of  an  executive  department,  or  upon  any  con- 
tract, expressed  or  implied,  with  the  government  of  the  United 
States,  or  for  damages,  liquidated  or  unliquidated,  in  cases  not 
sounding  in  tort,  in  respect  of  which  claims  the  party  would 
be  entitled  to  redress  against  the  United  States  either  in  a 
court  of  law,  equity,  or  admiralty  if  the  United  States  were 
suable:  Provided,  however^  That  nothing  in  this  section  shall 
be  construed  as  giving  to  either  of  the  courts  herein  mentioned 
jurisdiction  to  hear  and  determine  claims  growing  out  of  the 
late  civil  war,  and  commonly  known  as  "war  claims,"  or  to  hear 
and  determine  other  claims,  which  have  heretofore  been  re- 
jected, or  reported  on  adversely  by  any  court,  department,  or 
commission  authorized  to  hear  and  determine  the  same. 

Second.  All  set-offs,  counter-claims,  claims  for  damages, 
whether  liquidated  or  unliquidated,  or  other  demands  whatso- 
ever on  the  part  of  the  government  of  the  United  States 
against  any  claimant  against  the  government  in  said  court: 
Provided,  that  no  suit  against  the  government  of  the  United 
States  shall  be  allowed  under  this  act  unless  the  same  shall 
have  been  brought  within  six  years  after  the  right  accrued  for 
which  the  claim  is  made. 

Sec.  2.  That  the  district  courts  of  the  United  States  shall 
have  concurrent  jurisdiction  with  the  court  of  claims  as  to  all 
matters  named  in  the  preceding  section  where  the  amount  of 
the  claim  does  not  exceed  one  thousand  dollars,  and  the  circuit 
courts  of  the  United  States  shall  have  such  concurrent  juris- 
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diction  in  all  cases  where  the  amount  of  such  claim  exceeds 
one  thousand  dollars  and  does  not  exceed  ten  thousand  dol- 
lars. All  causes  brought  and  tried  under  the  provisions  of  this 
act  shall  be  tried  by  the  court  without  a  jury. 

Sec.  3.  That  whenever  any  person  shall  present  his  petition 
to  the  court  of  claims  alleging  that  he  is  or  has  been  indebted 
to  the  United  States  as  an  oflScer  or  agent  thereof,  or  by  virtue 
of  any  contract  therewith,  or  that  he  is  the  guarantor,  or  surety, 
or  personal  representative  of  any  officer,  or  agent,  or  contractor 
80  indebted,  or  that  he,  or  the  person  for  whom  he  is  such 
surety,  guarantor,  or  personal  representative  h^^  hel(i  any  office 
or  agency  under  the  United  States,  or  entered  into  any  con- 
tract therewith,  under  which  it  may  be  or  has  been  claimed 
that  an  indebtedness  to  the  United  States  has  arisen  and  ex- 
ists, and  that  he  or  the  person  he  represents  has  applied  to  the 
proper  department  of  the  government  requesting  that  the  ac- 
count of  such  office,  agency,  or  indebtedness  may  be  adjusted 
and  settled,  and  that  three  years  have  elapsed  from  the  date 
of  such  application  and  said  account  still  remains  unsettled  and 
unadjusted,  and  that  no  suit  upon  the  same  has  been  brought 
by  the  United  States,  said  court  shall,  due  notice  first  being 
given  to  the  head  of  said  department  and  to  the  attorney-gen- 
eral of  the  United  States,  proceed  to  hear  the  parties  and  to 
ascertain  the  amount,  if  any,  due  the  United  States  on  said 
account.  The  attorney-general  shall  represent  .  the  United 
States  at  the  hearing  of  said  cause.  The  court  may  postpone 
the  same  from  time  to  time  whenever  justice  shall  require. 
The  judgment  of  said  court  or  of  the  supreme  court  of  the 
United  States,  to  which  an  appeal  shall  lie,  as  in  other  cases, 
as  to  the  amount  due,  shall  be  binding  and  conclusive  upon  the 
parties.  The  payment  of  such  amount  so  found  due  by  the 
court  shall  discharge  such  obligation.  An  action  shall  accrue 
to  the  United  States  against  such  principal,  or  surety,  or  repre- 
sentative to  recover  the  amount  so  found  due,  which  may  be 
brought  at  any  time  within  three  years  after  the  final  judgment 
of  said  court.  Unless  suit  shall  be  brought  within  said  time, 
such  claim  and  the  claim  on  the  original  indebtedness  shall  be 
forever  barred. 

Sec.  4.  That  the  jurisdiction  of  the  respective  courts  of  the 
United  States  proceeding  under  this  act,  including  the  right  of 
exception  and  appeal,  shall  be  governed  by  the  law  now  in 
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force,  in  so  far  as  the  same  is  applicable  and  not  inconsistent 
with  the  provisions  of  this  act;  and  the  course  of  procedure 
shall  be  in  accordance  with  the  established  rules  of  said  re- 
spective courts,  and  of  such  additions  and  modifications  thereof 
as  said  courts  may  adopt. 

Sbo.  5.  That  the  plaintiff  in  any  suit  brought  under  the  pro- 
visions of  the  second  section  of  this  act  shall  file  a  petition, 
duly  verified  with  the  clerk  of  the  respective  court  having  ju- 
risdiction of  the  case,  and  in  the  district  where  the  plaintiff 
resides.  Such  petition  shall  set  forth  the  full  name  and  resi- 
dence of  the  plaintiff,  the  nature  of  his  claim,  and  a  succinct 
statement  of  the  facts  upon  which  the  claim  is  based,  the 
money  or  any  other  thing  claimed,  or  the  damages  sought  to 
be  recovered,  and  praying  the  court  for  a  judgment  or  decree 
upon  the  facts  and  law. 

Sec.  6.  That  the  plaintiff  shall  cause  a  copy  of  his  petition 
filed  under  the  preceding  section  to  be  served  upon  the  district 
attorney  of  the  United  States  in  the  district  wherein  suit  is 
brought,  and  shall  mail  a  copy  of  the  same,  by  registered  let- 
ter, to  the  attorney-general  of  the  United  States,  and  shall 
thereupon  cause  to  be  filed  with  the  clerk  of  the  court  wherein 
suit  is  instituted  an  affidavit  of 'Such  service  and  the  mailing  of 
such  letter.  It  shall  be  the  duty  of  the  district  attorney  upon 
whom  service  of  petition  is  made  as  aforesaid,  to  appear  and 
defend  the  interests  of  the  government  in  the  suit,  and  within 
sixty  days  after  the  service  of  petition  upon  him,  unless  the 
time  should  be  extended  by  order  of  the  court  made  in  the 
case,  to  file  a  plea,  answer,  or  demurrer  on  the  part  of  the  gov- 
ernment, and  to  file  a  notice  of  any  counter-claim,  set-off,  claim 
for  damages,  or  other  demand  or  defense  whatsoever  of  the 
government  in  the  premises:  Provided,  that  should  the  district 
attorney  neglect  or  refuse  to  file  the  plea,  answer,  demurrer, 
or  defense,  as  required,  the  plaintiff  may  proceed  with  the  case 
under  such  rules  as  the  court  may  adopt  in  the  premises;  but 
the  plaintiff  shall  not  have  judgment  or  decree  for  his  claim, 
or  any  part  thereof,  unless  he  shall  establish  the  same  by  proof 
satisfactory  to  the  court. 

Sec.  7.  That  it  shall  be  the  duty  of  the  court  to  cause  a  writ- 
ten opinion  to  be  filed  in  the  cause,  setting  forth  the  specific 
findings  by  the  court  of  the  facts  therein  and  the  conclusions 
of  the  court  upon  all  questions  of  law  involved  in  the  case,  and 
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to  render  judgment  thereon.  If  the  suit  be  in  equity  or  ad- 
miralty, the  court  shall  proceed  with  the  same  according  to  the- 
rules  of  such  courts. 

Sec.  8.  That  in  the  trial  of  any  suit  brought  under  any  of 
the  provisions  of  this  act,  no  person  shall  be  excluded  as  a  wit- 
ness because  he  is  a  party  to  or  interested  in  said  suit ;  and  any 
plaintiff  or  party  in  interest  may  be  examined  as  a  witness  on 
the  part  of  the  government. 

Section  ten  hundred  and  seventv-nine  of  the  Revised  Stat- 
utes  is  hereby  repealed.  The  provisions  of  section  ten  hun- 
dred and  eighty  of  the  Revised  Statutes  shall  apply  to  cases 
under  this  act. 

Sec.  9.  That  the  plaintiff  or  the  United  States,  in  any  suit 
brought  under  the  provisions  of  this  act  shall  have  the  same 
rights  of  appeal  or  writ  of  error  as  are  now  reserved  in  the 
statutes  of  the  United  States  in  that  behalf  made,  and  upon  the 
conditions  and  limitations  therein  contained.  The  modes  of 
procedure  in  claiming  and  perfecting  an  appeal  or  writ  of  error 
shall  conform  in  all  respects,  and  as  near  as  may  be,  to  the 
statutes  and  rules  of  court  governing  appeals  and  writs  of  error 
in  like  causes. 

Sec.  10.  That  when  the  findings  of  fact  and  the  law  appli- 
cable thereto  have  been  filed  in  any  case  as  provided  in  section, 
six  of  this  act,  and  the  judgment  or  decree  is  adverse  to  the 
government,  it  shall  be  the  duty  of  the  district  attorney  to 
transmit  to  the  attorney-general  of  the  United  States  certified 
copies  of  all  the  papers  filed  in  the  cause,  with  a  transcript  of 
the  testimony  taken,  the  written  findings  of  the  court,  and  hia 
written  opinion  as  to  the  same;  whereupon  the  attorney-gen- 
eral shall  determine  and  direct  whether  an  appeal  or  writ  of 
error  shall  be  taken  or  not;  and  when  so  directed  the  district 
attorney  shall  cause  an  appeal  or  writ  of  error  to  be  perfected 
in  accordance  with  the  terms  of  the  statutes  and  rules  of  prac- 
tice governing  the  same:  Provided,  that  no  appeal  or  writ  of 
error  shall  be  allowed  after  six  months  from  the  judgment  or 
decree  in  such  suit.  From  the  date  of  such  final  judgment  or 
decree  interest  shall  be  computed  thereon,  at  the  rate  of  four 
per  centum  per  annum,  until  the  time  when  an  appropriation 
is  made  for  the  payment  of  the  judgment  or  decree. 

Sec.  11.  That  the  attorney-general  shall  report  to  congress, 
and  at  the  beginning  of  each  session  of  congress,  the  suits- 
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under  this  act  in  which  a  final  judgment  or  decree  has  been 
rendered,  giving  the  date  of  each,  and  a  statement  of  the  costs 
taxed  in  each  case. 

Sec.  12.  That  when  any  claim  or  matter  may  be  pending  in 
any  of  the  executive  departments  which  involves  controverted 
questions  of  fact  or  law,  the  head  of  such  department,  with  the 
consent  of  the  claimant,  may  transmit  the  same,  with  the 
vouchers,  papers,  proofs,  and  documents  pertaining  thereto,  to 
said  court  of  claims,  and  the  same  shall  be  there  proceeded  in 
under  such  rules  as  the  court  may  adopt.  When  the  facts  and 
•conclusions  of  law  shall  have  been  found,  the  court  shall  report 
its  findings  to  the  department  by  which  it  was  transmitted. 

Sec.  13.  That  in  every  case  which  shall  come  before  the  court 
of  claims,  or  is  now  pending  therein,  under  the  provisions  of 
.an  act  entitled  ''An  act  to  afford  assistance  and  relief  to  con- 
gress and  the  executive  departments  in  the  investigation  of 
•claims  and  demands  against  the  government,"  approved  March, 
third,  eighteen  hundred  and  eighty-three,  if  it  shall  appear  to 
the  satisfaction  of  the  court,  upon  the  facts  established,  that  it 
has  jurisdiction  to  render  judgment  or  decree  thereon  under 
existing  laws  or  under  the  provisions  of  this  act,  it  shall  pro- 
ceed to  do  so,  giving  to  either  party  such  further  opportunity 
for  hearing  as  in  its  judgment  justice  shall  require,  and  report 
its  proceedings  therein  to  either  house  of  congress  or  to  the 
■department  by  which  the  same  was  referred  to  said  court. 

Sec.  14.  That  whenever  any  bill,  except  for  a  pension,  shall 
be  pending  in  either  house  of  congress  providing  for  the  pay- 
ment of  a  claim  against  the  United  States,  legal  or  equitable, 
^r  for  a  grant,  gift,  or  bounty  to  any  person,  the  house  in  which 
such  bill  is  pending  may  refer  the  same  to  the  court  of  claims, 
who  shall  proceed  with  the  same  in  accordance  with  the  pro- 
visions of  the  act  approved  March  third,  eighteen  hundred  and 
eighty-three,  entitled  an  **Act  to  afford  assistance  and  relief 
to  congress  and  the  executive  departments  in  the  investigation 
of  claims  and  demands  against  the  government,"  and  report  to 
:such  house  the  facts  in  the  case  and  the  amount,  where  the 
:same  can  be  liquidated,  including  any  facts  bearing  upon  the 
question  whether  there  has  been  delay  or  laches  in  presenting 
:such  claim  or  applying  for  such  grant,  gift,  or  bounty,  and  any 
facts  bearing  upon  the  question  whether  the  bar  of  any  statute 
wor  limitation  should  be  removed,  or  which  shall  be  claimed  to 
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excnse  the  claimant  for  not  having  resorted  to  any  established 
legal  remedy. 

Sec.  15.  If  the  government  of  the  United  States  shall  put  in 
issue  the  right  of  the  plaintiff  to  recover,  the  court  may,  in  its 
discretion,  allow  costs  to  the  prevailing  party  from  the  time  of 
joining  such  issue.  Such  costs,  however,  shall  include  only 
what  is  actually  incurred  for  witnesses,  and  for  summoning 
the  same,  and  fees  paid  to  the  clerk  of  the  court. 

Sec.  16.  That  all  laws  and  parts  of  laws  inconsistent  with 
this  act  are  hereby  repealed 

Approved  March  3, 1887.* 

1 24  U.  S.  Stat,  at  L.,  eh.  359,  p.  505, 


THE  SHEBMAN  ANTX-TBUST  ACT. 


AN  ACT  to  protect  trade  and  commerce  against  unlawful  restraints 

and  monopolies. 

Be  it  enacted  by  the  Setiate  and  House  of  Representatives  of 
ihe  United  States  of  America  in  Congress  assembled. 

Sec.  1.  Every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce 
among  the  several  states,  or  with  foreign  nations,  is  hereby  de- 
clared to  be  illegal.  Every  person  who  shall  make  any  such 
contract  or  engage  in  any  such  combination  or  conspiracy, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by  both 
said  punishments,  in  the  distretion  of  the  court. 

Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to 
monopolize,  or  combine  or  conspire  with  any  other  person  or 
persons,  to  monopolize  any  part  of  the  trade  or  commerce 
among  the  several  states,  or  with  foreign  nations,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five  thousand  dollars,  or 
by  imprisonment  not  exceeding  one  year,  or  by  both  said  pun- 
ishments, in  the  discretion  of  the  court. 

Sec.  3.  Every  contract,  combination  in  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce 
in  any  territory  of  the  United  States  or  of  the  District  of  Col- 
umbia, or  in  restraint  of  trade  or  commerce  between  any  such 
Territory  and  another,  or  between  any  such  Territory  or  Terri- 
tories and  any  state  or  states  or  the  District  of  Columbia,  or 
with  foreign  nations,  or  between  the  District  of  Columbia  and 
any  state  or  states  or  foreign  nations,  is  hereby  declared  illegal. 
Every  person  who  shall  make  any  such  contract  or  engage  in 
any  such  combination  or  conspiracy,  shall  be  deemed  guilty  of 
misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by 
fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment 
not  exceeding  one  year,  or  by  both)  said  punishments,  in  the 
discretion  of  the  court. 

Sec.  4.  The  several  circuit  courts  of  the  United  States  are 
hereby  invested  with  jurisdiction  to  prevent  and  restrain  viola- 
tions of  this  act ;  and  it  shall  be  the  duty  of  the  several  district 
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attorneys  of  the  United  States,  in  their  respective  districts, 
under  the  direction  of  the  attorney-general,  to  institute  proceed- 
ings in  equity  to  prevent  and  restrain  such  violations.  Such 
proceedings  may  be  by  way  of  petition  setting  forth  the  case 
And  praying  that  such  violation  shall  be  enjoined  or  otherwise 
prohibited.  When  the  parties  complained  of  shall  have  been 
duly  notified  of  such  petition  the  court  shall  proceed,  as  soon 
as  may  be,  to  the  hearing  and  determination  of  the  case;  and 
pending  such  petition  and  before  final  decree,  the  court  may 
At  any  time  make  such  temporary  restraining  order  or  prohibi- 
tion as  shall  be  deemed  just  in  the  premises. 

Sec.  5.  Whenever  it  shall  appear  to  the  court  before  which 
any  proceeding  under  section  four  of  this  act  may  be  pending, 
that  the  ends  of  justice  require  that  other  parties  should  be 
brought  before  the  court,  the  court  may  cause  them  to  be  sum- 
moned, whether  they  reside  in  the  district  in  which  the  court 
is  held  or  not ;  and  subpoenas  to  that  end  may  be  served  in  any 
district  by  the  marshal  thereof. 

Sec.  6.  Any  property  owned  under  any  contract  or  by  any 
combination,  or  pursuant  to  any  conspiracy  (and  being  the 
-subject  thereof)  mentioned  in  section  one  of  this  act,  and  be- 
ing in  the  course  of  transportation  from  one  state  to  another, 
or  to  a  foreign  country,  shall  be  forfeited  to  the  United  States, 
And  may  be  seized  and  condemned  by  like  proceedings  as  those 
provided  by  law  for  the  forfeiture,  seizure,  and  condemnation 
of  property  imported  into  the  United  States  contrary  to  law. 

Sec.  7.  Any  person  who  shall  be  injured  in  his  business  or 
property  by  any  other  person  or  corporation  by  reason  of  any- 
thing forbidden  or  declared  to  be  unlawful  by  this  act,  may 
sue  therefor  in  any  circuit  court  of  the  United  States  in  the 
district  in  which  the  defendant  resides  or  is  found,  without 
respect  to  the  amount  in  controversy,  and  shall  recover  three 
fold  the  damages  by  him  sustained,  and  the  costs  of  suit,  in- 
cluding a  reasonable  attorney's  fee. 

Sec.  8.  That  the  word  ** person, *'  or  ** persons,"  wherever 
used  in  this  ^ct  shall  be  deemed  to  include  corporations  and 
associations  existing  under  or  authorized  by  the  laws  of  either 
the  United  States,  the  laws  of  any  of  the  Territories,  liie  laws 
of  any  State,  or  the  laws  of  any  foreign  cbuntry. 

Approved,  July  2,  1890.^ 

1  26  U.  S.  Stat,  at  L.,  eh.  647«  p.  209. 
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AN  ACT  to  further  regulate  commerce  with  foreign  nations  and  among 

the  states. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentaiives  of 
the  United  States  of  America  in  Congress  assembled^  That  any- 
thing done  or  omitted  to  be  done  by  a  corporation  common  car- 
rier, subject  to  the  act  to  regulate  commerce  and  the  acts 
amendatory  thereof  which,  if  done  or  omitted  to  be  done  by  any 
director  or  officer  thereof,  or  any  receiver,  trustee,  lessee,  agent, 
or  person  acting  for  or  employed  by  such  corporation,  would 
constitute  a  misdemeanor  under  said  acts  or  under  this  act 
shall  also  be  held  to  be  a  misdemeanor  committed  by  such  cor- 
poration,' and  upon  conviction  thereof  it  shall  be  subject  to  like 
penalties  as  are  prescribed  in  said  Acts  or  by  this  Act  with 
reference  to  such  persons  except  as  such  penalties  are  herein 
changed.  The  wilful  failure  upon  the  part  of  any  carrier  sub- 
ject to  said  acts  to  file  and  publish  the  tariffs  or  rates  and 
charges  as  required  by  said  acts  or  strictly  to  observe  such 
tariffs  until  changed  according  to  law,  shall  be  a  misdemeanor, 
and  upon  conviction  thereof  the  corporation  offending  shall 
be  subject  to  a  fine  not  less  than  one  thousand  dollars  nor  more 
then  twenty  thousand  dollars  for  each  offense ;  and  it  shall  be 
unlawful  for  any  person,  persons,  or  corporation  to  offer,  grant 
or  give  or  to  solicit,  accept,  or  receive  any  rebate,  concession, 
or  discrimination  in  respect  of  the  transportation  of  any  prop- 
erty in  intersate  or  foreign  commerce  by  any  common  carrier 
subject  to  said  Act  to  regulate  commerce  and  the  acts  amend- 
atory thereto  whereby  any  such  property  shall  by  any  device 
whatever  be  transported  at  a  less  rate  than  that  named  in  the 
tariffs  published  and  filed  by  such  carrier,  as  is  required  by 
said  act  to  regulate  commerce  and  the  acts  amendatory  thereto, 
or  whereby  any  other  advantage  is  given  or  discrimination  is 
practiced.  Every  person  or  corporation  who  shall  offer,  grant, 
or  give  or  solicit,  accept  or  receive  any  such  rebates,  concession, 
or  discrimination  shall  be  deemed  guilty  of  a  misdemeanor. 
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and  on  conviction  thereof  shall  be  punished  by  a  fine  of  not 
less  than  one  thousand  dollars  nor  more  than  twenty  thousand 
dollars^  In  all  convictions  occurring  after  the  passage  of  this 
act  for  offenses  under  said  acts  to  regulate  commerce,  whether 
committed  before  or  after  the  passage  of  this  act,  or  for  offensei^ 
under  this  section,  no  penalty  shall  be  imposed  on  the  con^- 
victed  party  other  than  the  fine  prescribed  by  law,  imprison- 
ment wherever  now  prescribed  as  part  of  the  penalty  bein^ 
hereby  abolished.  Every  violation  of  this  section  shall  be  pros- 
ecuted in  any  court  of  the  United  States  having  jurisdiction  of 
crimes  within  the  district  in  which  such  violation  was  com- 
mitted or  through  which  the  transportation  may  have  been 
conducted;  and  whenever  the  offense  is  begun  in  one  jurisdic- 
tion and  completed  in  another  it  may  be  dealt  with,  inquired 
of,  tried,  determined,  and  punished  in  either  jurisdiction  in 
the  same  manner  as  if  the  offense  had  been  actually  and  wholly 
committed  therein. 

In  construing  and  enforcing  the  provisions  of  this  section 
the  act,  omission,  or  failure  of  any  ofiScer,  agent,  or  other  per- 
son acting  for  or  employed  by  any  common  carrier  acting 
within  the  scope  of  his  employment  shall  in  every  case  be  also 
deemed  to  be  the  act,  omission,  or  failure  of  such  carrier  as  well 
as  that  of  the  person.  Whenever  any  carrier  files  with  the 
Interstate  Commerce  Commission  or  publishes  a  particular  rate 
under  the  provisions  of  the  Act  to  regulate  commerce  or  Acts 
amendatory  thereto,  or  participates  in  any  rates  so  filed  or  pub- 
lished, that  rate  as  against  such  carrier,  its  officers,  or  agents 
in  any  prosecution  begun  under  this  Act  shall  be  conclusively 
deemed  to  be  the  legal  rate,  and  any  departure  from  such  rate, 
or  any  offer  to  depart  therefrom,  shall  be  deemed  to  be  an 
offense  under  this  section  of  this  Act 

Sec.  2.  That  in  any  proceeding  for  the  enforcement  of  the 
provisions  of  the  statutes  relating  to  interstate  commerce, 
whether  such  proceedings  be  instituted  before  the  Interstate 
Commerce  Commission  or  be  begun  originally  in  any  circuit 
court  of  the  United  States,  it  shall  be  lawful  to  include  as 
parties  in  addition  to  the  carrier  all  persons  interested  in  or 
affected  by  the  rate,  regulation,  or  practice  under  consideration, 
and  inquiries,  investigations,  orders,  and  decrees  may  be  made 
with  reference  to  and  against  such  additional  parties  in  the 
same  manner,  to  the  same  extent,  and  subject  to  the  same  pro* 
67 
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visions  as  are  or  shall  be  authorized  by  law  with  respect  ta 
carriers. 

Sec.  3.  That  whenever  the  Interstate  Commerce  Commission 
shall  have  reasonable  ground  for  belief  that  any  common  car- 
rier is  engaged  in  the  carriage  of  passengers  or  freight  traffic 
between  given  points  at  less  than  the  published  rates  on  file,  or 
is  committing  any  discriminations  forbidden  by  law,  a  petition 
may  be  presented  alleging  such  facts  to  the  circuit  court  of  the 
United  States  sitting  in  equity  having  jurisdiction;  and  when 
the  act  complained  of  is  alleged  to  have  been  committed  or  as 
being  committed  in  part  in  more  than  one  judicial  district  or 
State,  it  may  be  dealt  with,  inquired  of,  tried,  and  determined 
in  either  such  judicial  district  or  State,  whereupon  it  shall  be 
the  duty  of  the  court  summarily  to  inquire  into  the  circum- 
stances, upon  such  notice  and  in  such  manner  as  the  court  shall 
direct  and  without  the  formal  pleadings  and  proceedings  ap- 
plicable to  ordinary  suits  in  equity,  and  to  make  such  other 
persons  or  corporations  parties  thereto  as  the  court  may  deem 
necessary,  and  upon  being  satisfied  of  the  truth  of  the  allega- 
tions of  said  petition  said  court  shall  enforce  an  observance  of 
the  published  tariffs  or  direct  and  require  discontinuance  of 
such  discrimination  by  proper  orders,  writs,  and  process,  which 
said  orders,  writs,  and  process  may  be  enforceable  as  well 
against  the  parties  interested  in  the  traffic  as  against  the  car- 
rier, subject  to  the  right  of  appeal  as  now  provided  by  law.    It 
shall  be  the  duty  of  the  several  district  attorneys  of  the  United 
States,  whenever  the  Attomey-Gteneral  shall  direct,  either  of 
his  own  motion  or  upon  the  request  of  the  Interstate  Com- 
merce Commission,  to  institute  and  prosecute  such  proceedings, 
and  the  proceedings  provided  for  by  this  Act  shall  not  preclude 
the  bringing  of  suit  for  the  recovery  of  damages  by  any  party 
injured,  or  any  other  action  provided  by  said  Act  approved 
February  fourth,  eighteen  hundred  and  eighty-seven,  entitled 
An  Act  to  regulate  commerce  and  the  Acts  amendatory  thereof. 
And  in  proceedings  under  this  Act  and  the  Acts  to  regulate 
commerce  the  said  courts  shall  have  the  power  to  compel  the 
attendance  of  witnesses,  both  upon  the  part  of  the  carrier  and 
the  shipper,  who  shall  be  required  to  answer  on  all  subjects 
relating  directly  or  indirectly  to  the  matter  in  controversy,  and 
to  compel  the  production  of  all  books  and  papers,  both  of  the 
carrier  and  the  shipper,  which  relate  directly  or  indirectly  to 
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such  transaction;  the  claim  that  such  testimony  or  evidence 
may  tend  to  criminate  the  person  giving  such  evidence  shall  not 
excuse  such  person  from  testifying  or  such  corporation  produc- 
ing its  books  and  papers,  but  no  person  shall  be  prosecuted  or 
subjected  to  any  penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter,  or  thing  concerning  which  he  may  testify 
or  produce  evidence  documentary  or  otherwise  in  such  proceed- 
ing: Provided,  That  the  provisions  of  an  Act  entitled  **An  Act 
to  expedite  the  hearing  and  determination  of  suits  in  equity 
pending  or  hereafter  brought  under  the  Act  of  July  second, 
eighteen  hundred  and  ninety,  entitled  *An  Act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies,' 
*An  act  to  regulate  commerce,'  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  or  any  other  Acts  having 
a  like  purpose  that  may  be  hereafter  enacted,  approved  Febru- 
ary eleventh,  nineteen  hundred  and  three,"  shall  apply  to  any 
case  prosecuted  under  the  direction  of  the  Attorney-General 
in  the  name  of  the  Interstate  Commerce  Commission. 

Sec.  4.  That  all  Acts  and  parts  of  Acts  in  conflict  with  the 
provisions  of  this  Act  are  hereby  repealed,  but  such  repeal  shall 
not  affect  causes  now  pending  nor  rights  which  have  already 
accrued,  but  such  causes  shall  be  prosecuted  to  a  conclusion 
and  such  rights  enforced  in  a  manner  heretofore  provided  by 
law  and  as  modified  by  the  provisions  of  this  Act. 

Sec.  5.  That  this  Act  shall  take  effect  from  its  passage. 

Approved,  February  19,  1903.^ 

1 32  U.  S.  Stat  at  L..,  eh.  708,  p.  847. 
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AN  ACT  to  amend  an  act  entitled  "An  act  to  regulate  commerce,"  dis- 
proved February  fourth,  eighteen  hundred  and  eighty-seven,  and  all 
acts  amendatory  thereof,  and  to  enlarge  the  powers  of  the  Inter- 
state Ck>mmerce  Commission. 

Be  it  enacted  by  the  Senate  and  Hmise  of  Represeniatives  of 
the  United  States  of  America  in  Congress  assembled,  That  sec- 
tion one  of  an  Act  entitled  **An  Act  to  regulate  commerce," 
approved  February  fourth,  eighteen  hundred  and  eighty -seven, 
be  amended  so  as  to  read  as  follows : 

**Sbc.  1.  That  the  provisions  of  this  Act  shall  apply  to  any 
corporation  or  any  person  or  persons  engaged  in  the  transporta- 
tion of  oil  or  other  commodity,  except  water  and  except  natural 
or  artificial  gas,  by  means  of  pipe  lines,  or  partly  by  pipe  lines 
and  partly  by  railroad,  or  partly  by  pipe  lines  and  partly  by 
water,  who  shall  be  considered  and  held  to  be  common  carriers 
within  the  meaning  and  purpose  of  this  Act,  and  to  any  common 
carrier  or  carriers  engaged  in  the  transportation  of  passengers 
,or  property  wholly  by  railroad  (or  partly  by  railroad  and 
partly  by  water  when  both  are  used  under  a  common  control, 
management,  or  arrangement  for  a  continuous  carriage  or 
shipment),  from  one  State  or  Territory  of  the  United  States, 
or  the  District  of  Columbia,  to  any  other  State  or  Territory  of 
the  United  States,  or  the  District  of  Columbia,  or  from  one  place 
in  a  Territory  to  another  place  in  the  same  Territory,  or  from 
any  place  in  the  United  States  to  an  adjacent  foreign  country, 
or  from  any  place  in  the  United  States  through  a  foreign  coun- 
try to  any  other  place  in  the  United  States,  and  also  to  the 
transportation  in  like  manner  of  property  shipped  from  any 
place  in  the  United  States  to  a  foreign  country  and  carried  from 
such  place  to  a  port  of  transshipment,  or  shipped  from  a  foreign 
country  to  any  place  in  the  United  States  and  carried  to  such 
place  from  a  port  of  entry  either  in  the  United  States  or  an 
adjacent  foreign  country:  Provided,  however.  That  the  pro- 
visions of  this  Act  shall  not  apply  to  the  transportation  of  pass- 
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engers  or  property,  or  to  the  receiving,  delivering,  storage,  or 
handling  of  property  wholly  within  one  State  and  not  shipped 
to  or  from  a  foreign  country  from  or  to  any  State  or  Territory 
as  aforesaid. 

**The  term  'common  carrier'  as  used  in  this  Act  shall  include 
express  companies  and  sleeping  car  companies.  The  term 
'railroad,'  as  used  in  this  Act,  shall  include  all  bridges  and 
ferries  used  or  operated  in  connection  with  any  railroad,  and 
also  all  the  road  in  use  by  any  corporation  operating  a  rail- 
road, whether  owned  or  operated  under  a  contract,  agreement, 
or  lease,  and  shall  also  include  all  switches,  spurs,  tracks,  and 
terminal  facilities  of  every  kind  used  or  necessary  in  the  trans- 
portation of  the  persons  or  property  designated  herein,  and  also 
all  freight  depots,  yards,  and  grounds  used  or  necessary  in  the 
transportation  or  delivery  of  any  of  said  property;  and  the 
term  'transportation'  shall  include  cars  and  other  vehicles  and 
all  instrumentalities  and  facilities  of  shipment  or  carriage,  ir- 
respective of  ownership  or  of  any  contract,  express  or  implied, 
for  the  use  thereof  and  all  services  in  connection  with  the  re- 
ceipt, delivery,  elevation,  and  transfer  in  transit,  ventilation, 
refrigeration  or  icing,  storage,  and  handling  of  property  trans- 
ported ;  and  it  shall  be  the  duty  of  every  carrier  subject  to  the 
provisions  of  this  Act  to  provide  and  furnish  such  transporta- 
tion upon  reasonable  request  therefor,  and  to  establish  through 
routes  and  just  and  reasonable  rates  applicable  thereto. 

"All  charges  made  for  any  service  rendered  or  to  be  rendered 
in  the  transportation  of  passengers  or  property  as  aforesaid,  or 
in  connection  therewith,  shall  be  just  and  reasonable ;  and  every 
unjust  and  unreasonable  charge  for  such  service  or  any  part 
thereof  is  prohibited  and  declared  to  be  unlawful. 

**No  common  carrier  subject  to  the  provisions  of  this  Act, 
shall,  after  January  first,  nineteen  hundred  and  seven,  directly 
or  indirectly,  issue  or  give  any  interstate  free  ticket,  free  pass, 
or  free  transportation  for  passengers,,  except  to  its  employes 
and  their  families,  its  officers,  agents,  surgeons,  physicians,  and 
attorneys  at  law ;  to  ministers  of  religion,  traveling  secretaries 
of  railroad  Young  Men's  Christian  Associations,  inmates  of 
hospitals  and  charitable  and  eleemosynary  institutions,  and 
persons  exclusively  engaged  in  charitable  and  eleemosynary 
work;  to  indigent,  destitute  and  homeless  persons,  and  to  such 
persons  when  transported  by  charitable  societies  or  hospitals. 
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and  the  necessary  agents  employed  in  such  transportation;  to 
inmates  of  the  National  Homes  or  State  Homes  for  Disabled 
Volunteer  Soldiers,  and  of  Soldiers'  and  Sailors'  Homes,  includ- 
ing those  about  to  enter  and  those  returning  home  after  dis- 
charge and  boards  of  managers  of  such  Homes;  to  necessarj- 
care  takers  of  live  stock,  poultry,  and  fruit;  to  employees  on 
sleeping  cars,  express  cars,  and  to  linemen  of  telegraph  and 
telephone  companies;  to  Railway  Mail  Service  employees,  post- 
office  inspectors,  customs  inspectors  and  immigration  inspectors: 
to  newsboys  on  trains,  baggage  agents,  witnesses  attending  any 
legal  investigation  in  which  the  common  carrier  is  interested, 
persons  injured  in  wrecks  and  physicians  and  nurses  attending 
such  persons:  Provided,  That  this  provision  shall  not  be  con- 
strued to  prohibit  the  interchange  of  passes  for  the  officers, 
agents,  and  employees  of  common  carriers,. and  their  families; 
nor  to  prohibit  any  common  carrier  from  carrying  passengers 
free  with  the  object  of  providing  relief  in  cases  of  general  epi- 
demic, pestilence,  or  other  calamitous  visitation.  Any  common 
carrier  violating  this  provision  shall  be  deemed  guilty  of  a 
misdemeanor  and  for  each  offense,  on  conviction,  shall  pay  to 
the  United  States  a  penalty  of  not  less  than  one  hundred  dollars 
nor  more  than  two  thousand  dollars,  and  any  person,  other  than 
the  persons  excepted  in  this  provision,  who  uses  any  such  inter- 
state free  ticket,  free  pass,  or  free  transportation,  shall  be 
subject  to  a  like  penalty.  Jurisdiction  of  offenses  under  this 
provision  shall  be  the  same  as  that  provided' for  offenses  in  an 
Act  entitled  *An  act  to  further  regulate  commerce  with  foreign 
nations  and  among  the  States,'  approved  February  nineteenth, 
nineteen  hundred  and  three,  and  any  amendment  thereof. 

'*From  and  after  May  first,  nineteen  hundred  and  eight,  it 
shall  be  unlawful  for  any  railroad  company  to  transport  from 
any  State,  Territory,  or  the  District  of  Columbia,  to  any  other 
State,  Territory,  or  the  District  of  Columbia,  or  to  any  foreign 
country,  any  article  or  .commodity,  other  than  timber  and  the 
manufactured  products  thereof,  manufactured,  mined,  or  pro- 
duced by  it,  or  under  its  authority,  or  which  it  may  own  in 
whole,  or  in  part,  or  in  which  it  may  have  any  interest  direct  or 
indirect  except  such  articles  or  commodities  as  may  be  neces- 
sary and  intended  for  its  use  in  the  conduct  of  its  business  as  a 
common  carrier. 

**Any  common  carrier  subject  to  the  provisions  of  this  Act, 
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upon  application  of  any  lateral,  branch  line  or  railroad,  or  of 
any  shipper  tendering  interstate  trafl&c  for  transportation,  shall 
construct,  maintain,  and  operate  upon  reasonable  terms  a  switch 
connection  with  any  such  lateral  branch  line  of  railroad,  or 
private  side  track  which  may  be  constructed  to  connect  with  its 
railroad,  where  such  connection  is  reasonably  practicable  and 
can  be  put  in  with  safety  and  will  furnish  sufficient  business  to 
justify  the  construction  and  maintenance  of  the  same ;  and  shall 
furnish  cars  for  the  movement  of  such  traffic  to  the  best  of  its 
ability  without  discrimination  in  favor  of  or  against  any  such 
shipper.  If  any  common  carrier  shall  fail  to  install  and  operate 
any  such  switch  or  connection  as  aforesaid,  on  application  there- 
for in  writing  by  any  shipper,  such  shipper  may  make  complaint 
to  the  Commission,  as  provided  in  section  thirteen  of  this  Act, 
and  the  Commission  shall  hear  and  investigate  the  same  and 
shall  determine  as  to  the  safety  and  practicability  thereof  and 
justification  and  reasonable  compensation  therefor  and  the 
Commission  may  make  an  order,  as  provided  in  section  fifteen 
of  this  Act,  directing  the  common  carrier  to  comply  with  the 
provisions  of  this  section  in  accordance  with  such  order,  and 
such  order  shall  be  enforced  as  hereinafter  provided  for  the 
enforcement  of  all  other  orders  by  the  Commission,  other  than 
orders  for  the  payment  of  money." 

Sec.  2.  That  section  six  of  said  Act,  as  amended  March 
second,  eighteen  hundred  and  eighty-nine,  be  amended  so  as  to 
read  as  follows : 

**Sec.  6.  That  every  common  carrier  subject  to  the  provisions 
of  this  Act  shall  file  with  the  Commission  created  by  this  Act 
and  print  and  keep  open  to  public  inspection  schedules  showing 
all  the  rates,  fares,  and  charges  for  transportation  between  dif- 
ferent points  on  its  own  route  and  between  points  on  its  own 
route  and  points  on  the  route  of  any  other  carrier  by  railroad, 
by  pipe  line,  or  by  water  when  a  through  route  and  joint 
rate  have  been  established.  If  no  joint  rate  over  the  through 
route  has  been  established,  the  several  carriers  in  such  through 
?oute  shall  file,  print  and  keep  open  to  public  inspection  as 
aforesaid,  the  separately  established  rates,  fares  and  charges 
applied  to  the  through  transportation.  The  schedules  printed 
as  aforesaid  by  any  such  common  carrier  shall  plainly  state 
the  places  between  which  property  and  passengers  will  be 
carried,  and  shall  contain  the  classification  of  freight  in  force, 
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and  shall  also  state  separately  all  terminal  charges,  storage 
charges,  icing  charges,  and  all  other  charges  which  the  Commifl^ 
sion  may  require,  all  privileges  or  facilities  granted  or  allowed 
and  any  rules  or  regulations  which  in  any  wise  change,  affect, 
or  determine  any  part  or  the  aggregate  of  such  aforesaid 
rates,  fares,  and  charges,  or  the  value  of  the  service  rendered 
to  the  passenger,  shipper,  or  consignee.  Such  schedules  shall 
be  plainly  printed  in  large  type,  and  copies  for  the  use  of  the 
public  shall  be  kept  posted  in  two  public  and  conspicuous 
places  in  every  depot,  station,  or  office  of  such  carrier  where 
passengers  or  freight,  respectively,  are  received  for  trans- 
portation, in  such  form  that  they  shall  be  accessible  to  the  public 
and  can  be  conveniently  inspected.  The  provisions  of  this  sec- 
tion shall  apply  to  all  traffic,  transportation,  and  facilities  de- 
fined in  this  Act. 

**Any  common  carrier  subject  to  the  provisions  of  this  Act 
receiving  freight  in  the  United  States  to  be  carried  through  a 
foreign  country  to  any  place  in  the  United  States  shall  also  in 
like  manner  print  and  keep  open  to  public  inspection,  at  every 
depot  or  office  where  such  freight  is  received  for  shipment, 
schedules  showing  the  through  rates  established  and  charged  by 
such  common  carrier  to  all  points  in  the  United  States  beyond 
the  foreign  country  to  which  it  accepts  freight  for  shipment; 
and  any  freight  shipped  from  the  United  States  through  a 
foreign  country  into  the  United  States  the  through  rate  on 
which  shall  not  have  been  made  public,  as  required  by  this  Act, 
shall,  before  it  is  admitted  into  the  United  States  from  said 
foreign  country,  be  subject  to  customs  duties  as  if  said  freight 
were  of  foreign  production. 

**No  change  shall  be  made  in  the  rates,  fares,  and  charges  or 
joint  rates,  fares,  and  charges  which  have  been  filed  and  pub- 
lished by  any  common  carrier  in  compliance  with  the  require- 
ments of  this  section,  except  after  thirty  days'  notice  t^  the 
Commission  and  to  the  public  published  as  aforesaid,  which  shall 
plainly  state  the  changes  proposed  to  be  made  in  the  schedule 
then  in  force  and  the  time  when  the  changed  rates,  fares  or 
charges  will  go  into  effect ;  and  the  proposed  changes  shall  be 
shown  by  printing  new  schedules,  or  shall  be  plainly  indicated 
upon  the  schedules  in  force  at  the  time  and  kept  open  to  public 
inspection :  Provided,  That  the  Commission  may,  in  its  discretion 
and  for  good  cause  shown,  allow  changes  upon  less  than  the 
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notice  herein  specified,  or  modify  the  requirements  of  this  sec- 
tion in  respect  to  publishing,  posting,  and  filing  of  tariffs,  either 
in  particular  instances  or  by  a  general  order  appli  sable  to 
special  or  peculiar  circumstances  or  conditions. 

**The  names  of  the  several  carriers  which  are  parties  to  any 
joint  tariff  shall  be  specified  therein,  and  each  of  the  parties 
thereto,  other  than  the  one  filing  the  same,  shall  file  with  the 
Commission  such  evidence  of  concurrence  therein  or  acceptance 
thereof  as  may  be  required  or  approved  by  the  Commission,  and 
where  such  evidence  of  concurrence  or  acceptance  is  filed  it 
shall  not  be  necessary  for  the  carriers  filing  the  same  to  also  file 
copies  of  the  tariffs  in  which  they  are  named  as  parties. 

**  Every  common  carrier  subject  to  this  Act  shall  also  file  with 
said  Commission  copies  of  all  contracts,  agreements,  or  ar- 
rangements with  other  common  carriers  in  relation  to  any  traffic 
affected  by  the  provisions  of  this  Act  to  which  it  may  be  a 
party. 

**The  Commission  may  determine  and  prescribe  the  form  in 
which  the  schedules  required  by  this  section  to  be  kept  open 
to  public  inspection  shall  be  prepared  and  arranged  and  may 
<}hange  the  form  from  time  to  time  as  shall  be  found  expedient. 

**No  carrier,  unless  otherwise  provided  by  this  Act,  shall  en- 
gage or  participate  in  the  transportation  of  passengers  or 
property,  as  defined  in  this  Act,  unless  the  rates,  fares,  and 
•charges  upon  which  the  same  are  transported  by  said  carrier 
have  been  filed  and  published  in  accordance  with  the  pro- 
visions of  this  Act;  nor  shall  any  carrier  charge  or  demand 
or  collect  or  receive  a  greater  or  less  or  different  compensa- 
tion for  such  transportation  of  passengers  or  property,  or  for 
Any  service  in  connection  therewith,  between  the  points  named 
in  such  tariffs  than  the  rates,  fares,  and  charges  which  are 
specified  in  the  tariff  filed  and  in  effect  at  the  time ;  nor  shall 
any  carrier  refund  or  remit  in  any  manner  or  by  any  device 
any  portion  of  the  rates,  fares,  and  charges  so  specified,  nor 
extend  to  any  shipper  or  person  any  privileges  or  facilities 
in  the  transportation  of  passengers  or  property,  except  such 
.as  are  specified  in  such  tariffs:  Provided,  That  wherever  the 
word  *  carrier'  occurs  in  this  Act  it  shall  be  held  to  mean 
"^  common  carrier. ' 

**That  in  time  of  war  or  threatened  war  preference  and 
precedence  shall,  upon  the  demand  of  the  President  of  the 
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United  States,  be  given,  over  all  other  traffic,  to  the  transpor- 
tation of  troops  and  material  of  war,  and  carriers  shall  adopt 
every  means  within  their  control  to  facilitate  and  expedite  the 
military  traffic/' 

That  section  one  of  the  Act  entitled  *'An  Act  to  further  reg- 
ulate commerce  with  foreign  nations  and  among  the  States, '^ 
approved  February  nineteenth,  nineteen  hundred  and  three, 
be  amended  so  as  to  read  as  follows : 

"That  anything  done  or  omitted  to  be  done  by  a  corporation 
common  carrier,  subject  to  the  Act  to  regulate  commerce  and 
the  Acts  amendatory  thereof,  which,  if  done  or  omitted  to  be 
done  by  any  director  or  officer  thereof,  or  any  receiver,  trustee, 
lessee,  agent,  or  person  acting  for  or  employed  by  such  corpora- 
tion, would  constitute  a  misdemeanor  under  said  acts,  or  under 
this  act,  shall  also  be  held  to  be  a  misdemeanor  committed  by 
such  corporation,  and  upon  conviction  thereof  it  shall  be  subject 
to  like  penalties  as  are  prescribed  in  said  Acts  or  by  this  Act 
with  reference  to  such  persons,  except  as  such  penalties  are 
herein  changed.  The  willful  failure  upon  the  part  of  any  carrier 
subject  to  said  Acts  to  file  and  publish  the  tariflfs  or  rates  and 
charges  as  required  by  said  Acts,  or  strictly  to  observe  such 
tariffs  until  changed  according  to  law,  shall  be  a  misdemeanor, 
and  upon  conviction  thereof  the  corporation  offending  shall  be 
subject  to  a  fine  of  not  less  than  one  thousand  dollars  nor  more 
than  twenty  thousand  dollars  for  each  offense;  and  it  shall  be 
unlawful  for  any  person,  persons,  or  corporation  to  offer,  grant, 
or  give,  or  to  solicit,  accept,  or  receive  any  rebate,  concession, 
or  discrimination  in  respect  to  the  transportation  of  any  prop- 
erty in  interstate  or  foreign  commerce  by  any  common  carrier 
subject  to  said  Act  to  regulate  commerce  and  the  Acts  amend- 
atory  thereof  whereby  any  such  property  shall  by  any  device 
whatever  be  transported  at  a  less  rate  than  that  named  in  the 
tariffs  published  isind  filed  by  such  carrier,  as  is  required  by 
said  Act  to  regulate  commerce  and  the  Acts  amendatory  thereof, 
or  whereby  any  other  advantage  is  given  or  discrimination  19 
practiced.     Every  person  or  corporation,  whether  carrier  or 
shipper,  who  shall,  knowingly,  offer,  grant,  or  give,  or  solicit, 
accept,  or  receive  any  such  rebates,  concession,  or  discrimina- 
tion shall  be  deemed  guilty  of  a  misdemeanor,  and  on  convic- 
tion thereof  shall  be  punished  by  a  fine  of  not  less  than  one 
thousand  dollars  nor  more  than  twenty  thousand  dollars:  Pro- 
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vided,  That  any  person,  or  any  oflScer  or  director  of  any  corpo- 
ration subject  to  the  provisions  of  this  Act,  or  the  Act  to  regu- 
late commerce  and  the  Acts  amendatory  thereof,  or  any  re- 
ceiver, trustee^  lessee,  agent,  or  person  acting  for  or  employed 
by  any  such  corporation,  who  shall  be  convicted  as  a,foresaid, 
shall,  in  addition  to  the  fine  herein  provided  for,  be  liable  to 
imprisonment  in  the  penitentiary  for  a  term  of  not  exceeding 
two  years,  or  both  such  fine  and  imprisonment,  in  the  discretion 
of  the  court.  Every  violation  of  this  section  shall  be  prosecuted 
in  any  court  of  the  United  States  having  jurisdiction  of  crimen 
within  the  district  in  which  such  violation  was  committed,  or 
through  which  the  transportation  may  have  been  conducted;, 
and  whenever  the  offense  is  begun  in  one  jurisdiction  and  com- 
pleted in  another  it  may  be  dealt  with,  inquired  of,  tried,  de- 
termined, and  punished  in  either  jurisdiction  in  the  same  man- 
ner as  if  the  offense  had  been  actually  and  wholly  committed 
therein. 

**In  construing  and  enforcing  the  provisions  of  this  section,, 
the  act,  omission,  or  failure  of  any  oflScer,  agent,  or  other  per- 
son acting  for  or  employed  by  any  common  carrier,  or  shipper, 
acting  within  the  scope  of  his  employment,  shall  in  every  case 
be  also  deemed  to  be  the  act,  omission,  or  failure  of  such  car- 
rier or  shipper  as  well  as  that  of  the  person.  Whenever  any 
carrier  files  with  the  Interstate  Commerce  Commission  or  pub- 
lishes a  particular  rate  under  the  provisions  of  the  Act  to  reg- 
ulate commerce  or  Acts  amendatory  thereof,  or  participates 
in  any  rates  so  field  or  published,  that  rate  as  against  such  car- 
rier, its  officers  or  agents,  in  any  prosecution  begun  under  this 
Act  shall  be  conclusively  deemed  to  be  the  legal  rate,  and  any 
departure  from  such  rate,  or  any  offer  to  depart  therefrom,  shall 
be  deemed  to  be  an  offense  under  this  section  of  this  Act. 

**Any  person,  corporation,  or  company  who  shall  deliver 
property  for  interstate  transportation  to  any  common  carrier, 
subject  to  the  provisions  of  this  Act,  or  for  whom  a  consignor 
or  consignee,  any  such  carrier  shall  transport  property  from 
one  State,  Territory,  or  the  District  of  Columbia  to  any  other 
State,  Territorj^  or  the  District  of  Columbia,  or  foreign  country,, 
who  shall  knowingly  by  employee,  agent,  oflBcer,  or  otherwise, 
directly  or  indirectly,  by  or  through  any  means  or  device 
whatsoever,  receive  or  accept  from  such  common  carrier  any 
sum  of  money  or  any  other  valuable  consideration  as  a  rebate- 
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or  offset  against  the  regular  charges  for  transportation  of  such 
property,  as  fixed  by  the  schedules  of  rates  provided  for  in 
this  Act,  shall  in  addition  to  any  penalty  provided  by  this  Act 
forfeit  to  the  United  States  a  sum  of  money  three  times  the 
amount  of  money  so  received  or  accepted  and  three  times  the 
value  of  any  other  consideration  so  received  or  accepted,  to  be 
ascertained  by  the  trial  court ;  and  the  Attorney-General  of  the 
United  States  is  authorized  and  directed,  whenever  he  has 
reasonable  grounds  to  believe  that  any  such  person,  corporation, 
or  company,  has  knowingly  received  or  accepted  from  any  such 
•common  carrier  any  sum  of  money  or  other  valuable  considera- 
tion as  a  rebate  or  offset  as  aforesaid,  to  institute  in  any  court 
of  the  United  States  of  competent  jurisdiction,  a  civil  action  to 
collect  the  said  sum  or  sums  so  forfeited  as  aforesaid;  and  in 
the  trial  of  said  action  all  such  rebates  or  other  considerations 
«o  received  or  accepted  for  a  period  of  six  years  prior  to  the 
commencement  of  the  action,  may  be  included  therein,  and  the 
amount  recovered  shall  be  three  times  the  total  amount  of 
money,  or  three  times  the  total  value  of  such  consideration,  so 
received,  or  accepted,  or  both,  as  the  case  may  be." 

Sec.  3.  That  section  fourteen  of  said  Act,  as  amended  March 
second,  eighteen  hundred  and  eighty-nine,  be  amended  so  as  to 
read  as  follows : 

**Sbc.  14.  That  whenever  an  investigation  shall  be  made  by 
said  Commission,  it  shall  be  its  duty  to  make  report  in  writing 
in  respect  thereto,  which  shall  state  the  conclusions  of  the  Com- 
mission, together  with  its  decision,  order,  or  requirement  in  the 
premises;  and  in  case  damages  are  awarded  such  report  shall 
include  the  findings  of  fact  on  which  the  award  is  made. 

**A11  reports  of  investigations  made  by  the  Commission  shall 
be  entered  of  record,  and  a  copy  thereof  shall  be  furnished  to 
the  party  who  may  have  complained,  and  to  any  common  carrier 
that  may  have  been  complained  of. 

**The  Commission  may  provide  for  the  publication  of  its  re- 
ports and  decisions  in  such  form  and  manner  as  may  be  best 
adapted  for  public  information  and  use,  and  such  authorized 
publications  shall  be  competent  evidence  of  the  reports  and  de- 
cisions of  the  Commission  therein  contained  in  all  courts  of  the 
United  States  and  of  the  several  States  without  any  further 
proof  or  authentication  thereof.  The  Commission  may  also 
<5ause  to  be  printed  for  early  distribution  its  annual  reports." 


ACT  AMENDING  ACT  TO  REGULATB  COMMERCE.  90J^ 

Sec.  4.  That  section  fifteen  of  said  Act  be  amended  so  as  to 
read  as  follows: 

**Sec.  15.  That  the  Commission  is  authorized  and  empowered 
and  it  shall  be  its  duty,  whenever,  after  full  hearing  upon  a 
complaint  made  as  provided  in  section  thirteen  of  this  Act, 
or  upon  complaint  of  any  common  carrier,  it  shall  be  of  the 
opinion  that  any  of  the  rates,  or  charges  whatsoever,  demanded, 
charged,  or  collected  by  any  common  carrier  or  carriers,  subject 
to  the  provisions  of  this  Act,  for  the  transportation  of  persons 
or  property  as  defined  in  the  first  section  of  this  Act,  or  that 
any  regulations  or  practices  whatsoever  of  such  carrier  or 
carriers  aflfecting  such  rates,  are  unjust  or  unreasonable,  or  un- 
justly discriminatory,  or  unduly  preferential  or  prejudicial,  or 
otherwise  in  violation  of  any  of  the  provisions  of  this  Act, 
to  determine  and  prescribe  what  will  be  the  just  and  reasonable 
rate  or  rates,  charge  or  charges,  to  be  thereafter  observed  in 
such  case  as  the  maximum  to  be  charged;  and  what  regulation 
or  practice  in  respect  to  such  transportation  is  just,  fair,  and 
reasonable  to  be  thereafter  followed;  and  to  make  an  order 
that  the  carrier  shall  cease  and  desist  from  such  violation,  to 
the  extent  to  which  the  Commission  find  the  same  to  exist, 
and  shall  not  thereafter  publish,  demand,  or  collect  any  rate 
or  charge  for  such  transportation  in  excess  of  the  maximum 
rate  or  charge  so  prescribed,  and  shall  conform  to  the  regulation 
or  practice  so  prescribed.    All  orders  of  the  Commission,  ex- 
cept orders  for  the  payment  of  money,  shall  take  effect  within 
such  reasonable  time,  not  less  than  thirty  days,  and  shall  con- 
tinue in  force  for  such  period  of  time,  not  exceeding  two  years, 
as  shall  be  prescribed  in  the  order  of  the  Commission,  unless  the 
same  shall  be  suspended  or  modified  or  set  aside  by  the  Com- 
mission or  be  suspended  or  set  aside  by  a  court  of  competent 
jurisdiction.    Whenever  the  carrier  or  carriers,  in  obedience  to 
such  order  of  the  Commission  or  otherwise,  in  respect  to  joint 
rates,  fares,  or  charges,  shall  fail  to  agree  among  themselves 
upon  the  apportionment  or  division  thereof,  the  Commission 
may  after  hearing  make  a  supplemental  order  prescribing  the 
just  and  reasonable  proportion  of  such  joint  rate  to  be  re- 
ceived by  each  carrier  party  thereto,  which  order  shall  take  ef- 
fect as  a  part  of  the  original  order. 

**The  Commission  may  also,  after  hearing  on  a  complaint,  es- 
tablish through  routes  and  joint  rates  and  the  maximum  to  be 


'910  ACT  AMENDING  ACT  TO  REGULATE  COMMERCE. 

charged  and  prescribe  the  division  of  such  rates  as  hereinbefore 
provided,  and  the  terms  and  conditions  under  which  such 
through  routes  shall  be  operated,  when  that  may  be  necessary 
to  give  effect  to  any  provision  of  this  Act,  and  the  carriers 
complained  of  have  refused  or  neglected  to  voluntarily  establish 
such  through  routes  and  joint  rates,  provided  no  reasonable  or 
satisfactory  through  route  exists,  and  this  provision  shall  apply 
when  one  of  the  connecting  carriers  is  a  water  line. 

**If  the  owner  of  property  transported  under  this  Act  directly 
or  indirectly  renders  any  service  connected  with  such  transpor- 
tation, or  furnishes  any  instrumentality  used  therein,  the  chai*ge 
and  allowance  therefor  shall  be  no  more  than  is  just  and  toa- 
Bonable,  and  the  Commission  may,  after  hearing  on  a  complaint, 
determine  what  is  a  reasonable  charge  as  the  maximum  to  be 
paid  by  the  carrier  or  carriers  for  the  service  so  rendered  or 
for  the  use  of  the  instrumentality  so  furnished,  and  fix  the 
same  by  appropriate  order,  which  order  shall  have  the  same 
force  and  effect  and  be  enforced  in  like  manner  as  the  orders 
above  provided  for  in  this  section. 

**The  foregoing  enumeration  of  powers  shall  not  exclude  any 
power  which  the  Commission  would  otherwise  have  in  the  mak- 
ing of  an  order  under  the  provisions  of  this  Act." 

Sec.  5.  That  section  sixteen  of  said  Act,  as  amended  March 
second,  eighteen  hundred  and  eighty-nine,  be  amended  so  as 
to  read  as  follows : 

**Sec.  16.  That  if,  after  hearing  on  a  complaint  made  as  pro- 
vided in  section  thirteen  of  this  Act,  the  Commission  shall  de- 
termine that  any  party  complainant  is  entitled  to  an  award  of 
damages  under  the  provisions  of  this  Act  for  a  violation  thereof, 
the  Commission  shall  make  an  order  directing  the  carrier  to  pay 
to  the  complainant  the  sum  to  which  he  is  entitled  on  or  before 
a  day  named. 

**If  the  carrier  does  not  comply  with  an  order  for  the  payment 
of  money  within  the  time  limit  in  such  order,  tiie  complainant, 
or  any  person  for  whose  benefit  such  order  was  made,  may  file 
in  the  circuit  court  of  the  United  States  for  the  district  in  which 
he  resides  or  in  which  is  located  the  principal  operating  office 
of  the  carrier,  or  through  which  the  road  of  the  carrier  runs, 
a  petition  setting  forth  briefly  the  causes  for  which  he  claims 
damages,  and  the  order  of  the  Commission  in  the  premises. 
Such  suit  shall  proceed  in  all  respects  like  other  civil  suits  for 
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<lamages,  except  that  on  the  trial  of  such  suit  the  findings  and 
order  of  the  Commission  shall  be  prima  facie  evidence  of  the 
facts  therein  stated,  and  except  that  the  petitioner  shall  not  be 
liable  for  costs  in  the  circuit  court  nor  for  costs  at  any  subse- 
quent stage  of  the  proceedings  unless  they  accrue  upon  his  ap- 
peal. If  the  petitioner  shall  finally  prevail  he  shall  be  allowed 
a  reasonable  attorney's  fee,  to  be  taxed  and  collected  as  a  part 
•of  the  costs  of  the  suit.  All  complaints  for  the  recovery  of 
damages  shall  be  filed  with  the  Commission  within  two  years 
from  the  time  the  cause  of  action  accrues,  and  not  after,  and  a 
petition  for  the  enforcement  of  an  order  for  the  payment  of 
money  shall  be  filed  in  the  circuit  court  within  one, year  from 
the  date  of  the  order,  and  not  after :  Provided,  That  claims  ac- 
•crued  prior  to  the  passage  of  this  Act  may  be  presented  within 
one  year. 

''In  such  suits  aU  parties  in  whose  favor  the  Commission  may 
have  made  an  award  for  damages  by  a  single  order  may  be 
Joined  as  plaintiffs,  and  all  of  the  carriers  parties  to  such  order 
awarding  such  damages  may  be  joined  as  defendants,  and  such 
suit  may  be  maintained  by  such  joint  plaintiffs  and  against  such 
joint  defendants  in  any  district  where  any  one  of  such  joint 
plaintiffs  could  maintain  such  suit  against  any  one  of  such  joint 
defendants;  and  service  of  process  against  any  one  of  such 
defendants  as  may  not  be  found  in  the  district  where  the  suit 
is  brought  may  be  made  in  any  district  where  such  defendant 
•carrier  has  its  principal  operating  office.  In  case  of  such  joint 
suit  the  recovery,  if  any,  may  be  by  judgment  in  favor  of  any 
one  of  such  plaintiffs,  against  the  defendant  found  to  be  liable 
to  such  plaintiff. 

**  Every  order  of  the  Commission  shall  be  forthwith  served  by 
mailing  to  any  one  of  the  principal  officers  or  agents  of  the  car- 
rier at  his  usual  place  of  business  a  copy  thereof;  and  the 
registry  mail  receipt  shall  be  prima  facie  evidence  of  the  re- 
ceipt of  such  order  by  the  carrier  in  due  course  of  mail. 

**The  Commission  shall  be  authorized  to  suspend  or  modify  its 
orders  upon  such  notice  and  in  such  manner  as  it  shall  deem 
proper. 

*'It  shall  be  the  duty  of  every  common  carrier,  its  agents  and 
employees,  to  observe  and  comply  with  such  orders  so  long  as 
the  same  shall  remain  in  effect. 

''Any  carrier,  any  officer,  representative,  or  agent  of  a  car- 
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rier,  or  any  receiver,  trustee,  lessee,  or  agent  of  either  of  them, 
who  knowingly  fails  or  neglects  to  obey  any  order  made  under 
the  provisions  of  section  fifteen  of  this  Act,  shall  forfeit  to  the 
United  States  the  sum  of  five  thousand  dollars  for  each  offense. 
Every  distinct  violation  shall  be  a  separate  offense,  and  in  case 
of  a  continuing  violation  each  day  shall  be  deemed  a  separate 
offense. 

**The  forfeiture  provided  for  in  this  Act  shall  be  payable  into 
the  treasury  of  the  United  States,  and  shall  be  recoverable  in  a 
civil  suit  in  the  name  of  the  United  States,  brought  in  the  dis- 
trict where  the  carrier  has  its  principal  operating  oflSce,  or  in 
any  district  through  which  the  road  of  the  carrier  runs. 

**It  shall  be  the  duty  of  the  various  district  attorneys,  under 
iixe  direction  of  the  Attorney-General  of  the  United  States,  to 
prosecute  for  the  recovery  of  forfeitures.  The  costs  and  ex- 
penses of  such  prosecution  shall  be  paid  out  of  the  appropriation 
for  the  expenses  of  the  courts  of  the  United  States.  The  Com- 
mission may,  with  the  consent  of  the  Attorney-General,  employ 
special  counsel  in  any  proceeding  under  this  Act,  paying  the 
expenses  of  such  employment  out  of  its.  own  appropriation. 

**Tf  any  carrier  fails  or  neglects  to  obey  any  order  of  the 
Commission,  other  than  for  the  payment  of  money,  while  the 
same  is  in  effect,  any  party  injured  thereby,  or  the  Commission 
in  its  own  name,  may  apply  to  the  circuit  court  in  the  district 
where  such  carrier  has  its  principal  operating  office,  or  in  which 
the  violation  or  disobedience  of  such  order  shall  happen,  for  an 
enforcement  of  such  order.  Such  application  shall  be  by  pe- 
tition, which  shall  state  the  substance  of  the  order  and  the 
respect  in  which  the  carrier  has  failed  of  obedience,  and  shall 
be  served  upon  the  carrier  in  such  manner  as  the  court  may 
direct,  and  the  court  shall  prosecute  such  inquiries  and  make 
such  investigations,  through  such  means  as  it  shall  deem  needful 
in  the  ascertainment  of  the  facts  at  issue  or  which  may  arise 
upon  the  hearing  of  such  petition.  If,  upon  such  hearing  as 
the  court  may  determine  to  be  necessary,  it  appears  that  the 
order  was  regularly  made  and  duly  served,  and  that  the  carrier 
is  in  disobedience  of  the  same,  the  court  shall  enforce  obedience 
to  such  order  by  a  writ  of  injunction,  or  other  proper  process, 
mandatory  or  otherwise,  to  restrain  such  carrier,  its  officers, 
agents,  or  representatives,  from  further  disobedience  of  such 
order,  or  to  enjoin  upon  it,  or  them,  obedience  to  the  same ;  and 
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in  the  enforcement  of  such  process  the  court  shall  have  those 
powers  ordinarily  exercised  by  it  in  compelling  obedience  to 
its  writs  of  injunction  and  mandamus. 

**Prom  any  action  upon  such  petition  an  appeal  shall  lie  by 
either  party  to  the  Supreme  Court  of  the  United  States,  and  in 
such  court  the  case  shall  have  priority  in  hearing  and  determi* 
nation  over  all  other  causes  except  criminal  causes,  but  such 
appeal  shall  not  vacate  or  suspend  the  o^der  appealed  from. 

"The  venue  of  suits  brought  in  any  of  the  circuit  courts  of  thtf 
United  States  against  the  Commission  to  enjoin,  set  aside,  annul, 
or  suspend  any  order  or  requirement  of  the  Commission  shall 
be  in  the  district  where  the  carrier  against  whom  such  order 
or  requirement  may  have  been  made  has  its  principal  operating 
ofSce  and  may  be  brought  at  any  time  after  such  order  is  pro- 
mulgated. And  if  the  order  or  requirement  has  been  made 
against  two  or  more  carriers  then  in  the  district  where  any  one 
of  said  carriers  has  its  principal  operating  office,  and  if  the  car- 
rier has  its  principal  operating  office  in  the  District  of  Columbia 
then  the  venue  shall  be  in  the  district  where  said  carrier  has  its 
principal  office;  and  jurisdiction  to  hear  and  determine  such 
suits  is  hereby  vested  in  such  courts.  The  provisions  of  'An 
Act  to  expedite  the  hearing  and  determination  of  suits  in  equity, 
and  so  forth,*  approved  February  eleventh,  nineteen  hundred 
and  three,  shall  be,  and  are  hereby,  made  applicable  to  all  such 
suits,  including  the  hearing  on  an  application  for  a  preliminary 
injunction,  and  are  also  made  applicable  to  any  proceeding  in 
equity  to  enforce  any  order  or  requirement  of  the  Commission, 
or  any  of  the  provisions  of  the  Act  to  regulate  commerce  ap- 
proved February  fourth,  eighteen  hundred  and  eighty-seven, 
and  all  Acts  amendatory  thereof  or  supplemental  thereto.  It 
shall  be  the  duty  of  the  Attomey-Qeneral  in  every  such  case 
to  file  the  certificate  provided  for  in  said  expediting  Act  of 
February  eleventh,  nineteen  hundred  and  three,  as  necessary 
to  the  application  of  the  provisions  thereof,  and  upon  appeal 
as  therein  authorized  to  the  Supreme  Court  of  the  United  States,, 
the  case  shall  have  in  such  court  priority  in  hearing  and  de- 
termination over  all  other  causes  except  criminal  causes:  Pro- 
vided, That  no  injunction,  interlocutory  order  or  decree  sus- 
pending or  restraining  the  enforcement  of  an  order  of  the  Com- 
mission shall  be  granted  except  on  hearing  after  not  less  than 
five  days*  notice  to  the  Commission.  An  appeal  may  be  taken 
58 
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from  any  interlocutory  order  or  decree  granting  or  continuing' 
an  injunction  in  any  suit,  but  shall  lie  only  to  the  Supreme 
Court  of  the  United  States :  Provided  further.  That  the  appeal 
must  be  taken  within  thirty  days  from  tiie  entry  of  such  order 
or  decree  and  it  shall  take  precedence  in  the  appellate  court 
over  all  other  causes,  except  causes  of  like  character  and  crim- 
inal causes. 

'*The  copies  of  schedules  and  tariffs  of  rates,  fares,  and 
charges,  and  of  all  contracts,  agreements,  or  arrangements,  be- 
teween  comimon  carriers  filed  with  the  Commission  as  herein 
provided,  and  the  statistics,  tables,  and  figures  contained  in  the 
annual  reports  of  carries  made  to  the  Commission,  as  required 
by  the  provisions  of  this  Act,  shall  be  preserved  as  publio 
records  in  the  custody  of  the  secretary  of  the  Commission,  and 
shall  be  received  as  prima  facie  evidence  of  what  they  purport 
to  be  for  the  purpose  of  investigations  by  the  Commission  and  in 
all  judicial  proceedings;  and  copies  of  or  extracts  from  any  of 
said  schedules,  tariffs,  contracts,  agreements,  arrangements,  or 
reports  made  public  records  as  aforesaid,  certified  by  the  sec- 
retary under  its  seal,  shall  be  received  in  evidence  with  like  ef- 
fect as  the  originals." 

Sec.  6.  That  a  new  section  be  added  to  said  Act  immediately 
after  section  sixteen,  to  be  numbered  as  section  sixteen  a,  as 
follows : 

^'Sec.  16a.  That  after  a  decision,  order,  or  requirement  has 
been  made  by  the  Commission  in  any  proceeding  any  party 
thereto  may  at  any  time  make  application  for  rehearing  of  the 
same,  or  any  matter  determined  therein,  and  it  shall  be  lawful 
for  the  Commission  in  its  discretion  to  grant  such  a  rehearing 
if  suflScient  reason  therefor  be  made  to  appear.  Applications  for 
rehearing  shall  be  governed  by  such  general  rules  as  the  Com- 
mission may  establish.  No  such  application  shall  excuse  any 
carrier  from  complying  with  or  obeying  any  decision,  order,  or 
requirement  of  the  Commission,  or  operate  in  any  manner  to 
stay  or  postpone  the  enforcement  thereof,  without  the  special 
order  of  the  Commission.  In  case  a  rehearing  is  granted  the 
proceedings  thereupon  shall  conform  as  nearly  as  may  be  to 
the  proceedings  in  an  original  hearing,  except  as  the  Commis- 
sion may  otherwise  direct;  and  if,  in  its  judgment,  after  such 
rehearing  and  the  consideration  of  all  facts,  including  those 
arising  since  the  former  hearing,  it  shall  appear  that  the  origi- 
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ual  decision,  order,  or  requirement  is  in  any  respect  unjust  or 
unwarranted,  the  Commission  may  reverse,  change,  or  modify 
the  same  accordingly.  Any  decision,  order,  or  requirement 
made  after  such  rehearing,  reversing,  changing,  or  modifying 
the  original  determination  shall  be  subject  to  the  same  pro- 
visions as  an  original  order." 

Sec.  7.  That  section  twenty  of  said  Act  be  amended  so  as  to 
read  as  follows : 

**Sec.  20.  That  the  Comission  is  hereby  authorized  to  require 
Annual  reports  from  all  common  carriers  subject  to  the  pro- 
visions of  this  Act,  and  from  the  owners  of  all  railroads  engaged 
in  interstate  commerce  as  defined  in  this  Act,  to  prescribe  the 
manner  in  which  such  reports  shall  be  made,  and  to  require 
from  such  carriers  specific  answers  to  all  questions  upon  which 
the  Commission  may  need  information.  Such  annual  reports 
fihall  show  in  detail  the  amount  of  capital  stock  issued,  the 
amounts  paid  therefor,  and  the  manner  of  payment  for  the 
fiame;  the  dividends  paid,  the  surplus  fund,  if  any,  and  the 
number  of  stockholders.;  the  funded  and  floating  debts  and  the 
interest  paid  thereon;  the  cost  and  value  of  the  carrier's  prop- 
erty, franchises  and  equipments ;  the  number  of  employees  and 
the  salaries  paid  each  class ;  the  accidents  to  passengers,  em- 
ployees, and  other  persons,  and  the  causes  thereof ;  the  amounts 
expended  for  improvements  each  year,  how  expended,  and  the 
<jharacter  of  such  improvements ;  the  earnings  and  receipts  from 
each  branch  of  business  and  from  all  sources;  the  operating 
and  other  expenses ;  the  balances  of  profit  and  loss ;  and  a  com- 
plete exhibit  of  the  financial  operations  of  the  carrier  each  year, 
including  an  annual  balance  sheet.  Such  reports  shall  also 
contain  such  information  in  relation  to  rates  or  regulations  con- 
cerning fares  or  freights,  or  agreements,  arrangements,  or  con- 
tracts affecting  the  same  as  the  Commission  may  require;  and 
the  Commission  may,  in  its  discretion,  for  the  purpose  of  en- 
abling it  the  better  to  carry  out  the  purposes  of  this  Act,  pre- 
scribe a  period  of  time  within  which  all  common  carriers  sub- 
ject to  the  provisions  of  this  Act  shall  have,  as  near  as  may  be, 
a  uniform  system  of  accounts,  and  the  manner  in  which  such 
accounts  shall  be  kept. 

''Said  detailed  reports  shall  contain  all  the  required  statistics 
for  the  period  of  twelve  months  ending  on  the  thirtieth  day  of 
June  in  each  year,  and  shall  be  made  out  under  oath  and  filed 
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with  the  Commission,  at  its  office  in  Washington,  on  or  before 
the  thirtieth  day  of  September  then  next  following,  unless  ad- 
ditional time  be  granted  in  any  case  by  the  Commission;  and 
if  any  carrier,  person,  or  corporation  subject  to  the  provisions 
of  this  Act  shall  fail  to  make  and  file  said  annual  reports  within 
the  time  above  specified,  or  within  the  time  extended  by  the  Com- 
mission for  making  and  filing  the  same,  or  shall  fail  to  make 
specific  answer  to  any  question  authorized  by  the  provisions 
of  this  section  within  thirty  days  from  the  time  it  is  lawfully 
required  so  to  do,  such  parties  shall  forfeit  to  the  United  States 
the  sum  of  one  hundred  dollars  for  each  and  every  day  it  shall 
continue  to  be  in  default  with  respect  thereto.  The  Commission 
shall  also  have  authority  to  require  said  carriers  to  file  monthly 
reports  of  earnings  and  expenses  or  special  reports  within  a 
specified  period,  and  if  any  such  carrier  shall  fail  to  file  such 
reports  within  the  time  fixed  by  the  Commission  it  shall  be  sub- 
ject to  the  forfeitures  last  above  provided. 

**Said  forfeitures  shall  be  recovered  in  the  manner  provided 
for  the  recovery  of  forfeitures  under  the  provisions  of  this  Act, 

*'The  oath  required  by  this  section  may  be  taken  before  any 
person  authorized  to  administer  an  oath  by  the  laws  of  the 
State  in  which  the  same  is  taken. 

**The  Commission  may,  in  its  discretion,  prescribe  the  forms, 
of  any  and  all  accounts,  records,  and  memoranda  to  be  kept 
by  carriers  subject  to  the  provisions  of  this  Act,  including  the 
accounts,  records  and  memoranda  of  the  movement  of  traffic 
as  well  as  the  receipts  and  expenditures  of  moneys.  The  Com- 
mission shall  at  all  times  have  access  to  all  accounts,  records, 
and  memoranda  kept  by  carriers  subject  to  this  Act,  and  it 
shall  be  unlawful  for  such  carriers  to  keep  any  other  accounts, 
records,  or  memoranda  than  those  prescribed  or  approved  by 
the  Commission,  and  it  may  employ  special  agents  or  examiners, 
who  shall  have  authority  under  the  order  of  the  Commission  to- 
inspect  and  examine  any  and  all  accounts,  records,  and  mem- 
oranda kept  by  such  carriers.  This  provision  shall  apply  to 
receivers  of  carriers  and  operating  trustees. 

**In  case  of  failure  or  refusal  on  the  part  of  any  such  carrier, 
receiver,  or  trustee  to  keep  such  accounts,  records,  and  mem- 
oranda on  the  books  and  in  the  manner  prescribed  by  the  Com- 
mission, or  to  submit  such  accounts,  records,  and  memoranda 
as  are  kept  to  the  inspection  of  the  Commission  or  any  of  its 
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authorized  agents  or  examiners,  such  carrier,  receiver,  or  trus- 
tee shall  forfeit  to  the  United  States  the  sum  of  five  hundred 
dollars  for  each  such  offense  and  for  each  and  every  day  of 
the  continuance  of  such  offense,  such  forfeitures  to  be  recover- 
able in  the  same  manner  as  other  forfeitures  provided  for  in 
this  Act. 

**Any  person  who  shall  willfully  make  any  false  entry  in  the 
accounts  of  any  book  of  accounts  or  in  any  record  or  mem- 
oranda kept  by  a  carrier,  or  who  shall  willfully  destroy,  muti- 
late, alter,  or  by  any  other  means  or  device,  falsify  the  record  of 
any  such  account,  record,  or  memoranda,  or  who  shall  willfully 
neglect  or  fail  to  make  full,  true,  and  correct  entries  in  such  ac- 
counts, records,  or  memoranda  of  all  facts  and  transactions 
appertaining  to  the  carrier's  business,  or  shall  keep  any  other 
accounts,  records,  or  memoranda  .than  those  prescribed  or  ap- 
proved by  the  Commission,  shall  be  deemed  guiltyof  a  mis- 
demeanor and  shall  be  subject,  upon  conviction  in  any  court  of 
the  United  States  of  competent  jurisdiction,  to  a  fine  of  not  less 
than  one  thousand  dollars  nor  more  than  five  thousand  dollars, 
or  imprisonment  for  a  term  not  less  than  one  year  nor  more  than 
three  years,  or  both  such  fine  and  imprisonment. 

**Any  examiner  who  divulges  any  fact  or  information  which 
may  come  to  his  knowledge  during  the  course  of  such  examina- 
tion, except  in  so  far  as  he  may  be  directed  by  the  Commission 
or  by  a  court  or  judge  thereof,  shall  be  subject,  upon  conviction 
in  any  court  of  the  United  States  of  competent  jurisdiction,  to  a 
fine  of  not  more  than  five  thousand  dollars  or  imprisonment  for 
a  term  not  exceeding  two  years,  or  both. 

**That  the  circuit  and  district  courts  of  the  United  States 
shall  have  jurisdiction,  upon  the  application  of  the  Attorney- 
General  of  the  United  States  at  the  request  of  the  Commission, 
alleging  a  failure  to  comply  with  or  a  violation  of  any  of  the 
provisions  of  said  Act  to  regulate  commerce  or  of  any  Act  sup- 
plementary thereto  or  amendatory  thereof  by  any  common  car- 
rier, to  issue  a  writ  or  writs  of  mandamus  commanding  such 
common  carrier  to  comply  with  the  provisions  of  said  Acts,  or 
any  of  them. 

**And  to  carry  out  and  give  effect  to  the  provisions  of  said 
Acts,  or  any  of  them,  the  Conunission  is  hereby  authorized  to 
employ  special  agents  or  examiners  who  shall  have  power  to  ad- 
minister oaths,  examine  witnesses,  and  receive  evidence. 
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**That  any  common  carrier,  railroad,  or  transportation  com- 
pany receiving  property  for  transportation  from  a  point  in  one 
State  to  a  point  in  another  State  shall  issue  a  receipt  or  bill 
of  lading  therefor  and  shall  be  liable  to  the  lawful  holder 
thereof  for  any  loss,  damage,  or  injury  to  such  property  caused 
by  it  or  any  common  carrier,  railroad,  or  transportation  com- 
pany to  which  such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass,  and  no  contract 
receipt,  rule,  or  regulation  shall  exempt  such  common  carrier, 
railroad,  or  transportation  company  from  the  liability  hereby 
imposed:  Provided,  That  nothing  in  this  section  shall  deprive 
any  holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  has  under  existing  law. 

**That  the  common  carrier,  railroad,  or  transportation  com- 
pany issuing  such  receipt  or  bill  of  lading  shall  be  entitled  to 
recover  from  the  common  carrier,  railroad,  or  transportation 
company  on  whose  line  the  loss,  damage,  or  injury  shall  have 
been  sustained  the  amount  of  such  loss,  damage,  or  injury  as  it 
may  be  required  to  pay  to  the  owners  of  such  property,  as  may 
be  evidenced  by  any  receipt,  judgment,  or  transcript  thereof." 

Sec.  8.  That  a  new  section  be  added  to  said  Act  at  the  end 
thereof,  to  be  numbered  as  section  twenty-four,  as  follows : 

**Sec.  24.  That  the  Interstate  Commerce  Commission  is 
hereby  enlarged  so  as  to  consist  of  seven  members  with  terms 
of  seven  years,  and  each  shall  receive  ten  thousand  dollars  com- 
pensation annually.  The  qualifications  of  the  Commissioners 
and  the  manner  of  payment  of  their  salaries  shall  be  as  already 
provided  by  law.  Such  enlargement  of  the  Commission  shall 
be  accomplished  through  appointment  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  of  two  additional 
Interstate  Commerce  Commissioners,  one  for  a  term  expiring 
December  thirty-first,  nineteen  hundred  and  eleven,  one  for  a 
a  term  expiring  December  thirty-first,  nineteen  hundred  and 
twelve.  The  terms  of  the  present  Commissioners,  or  of  any 
successor  appointed  to  fill  a  vacancy  caused  by  the  death  or 
resignation  of  any  of  the  present  Commissioners,  shall  expire 
as  heretofore  provided  by  law.  Their  successors  and  the  suc- 
cessors of  the  additional  Commissioners  herein  provided  for 
shall  be  appointed  for  the  full  term  of  seven  years,  except 
that  any  person  appointed  to  fill  a  vacancy  shall  be  appointed 
only  for  the  unexpired  term  of  the  Commissioner  whom  he  shall 
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succeed.  Not  more  than  four  Commissioners  shall  be  appointed 
from  the  same  political  party." 

Sec.  9.  That  all  existing  laws  relating  to  the  attendance  of 
witnesses  and  the  production  of  evidence  and  the  compelling 
of  testimony  under  the  Act  to  regulate  commerce  and  all  Acts 
amendatory  thereof  shall  apply  to  any  and  all  proceedings 
and  hearings  under  this  Act. 

Sec.  10.  That  all  laws  and  parts  of  laws  in  conflict  with  the 
provisions  of  this  Act  are  hereby  repealed,  but  the  amendments 
herein  provided  for  shall  not  affect  causes  now  pending  in 
courts  of  the  United  States,  but  such  causes  shall  be  prosecuted 
to  a  conclusion  in  the  manner  heretofore  provided  by  law. 

Sec.  11.  That  this  Act  shall  take  effect  and  be  in  force  from 
and  after  its  pasage. 

Approved,  June  29, 1906.* 

1 34  U.  S.  Stat  at  Ir.,  eh.  8961,  p.  5S4. 


THE  SAFETY  APPUANOES  ACT. 


AN  ACT  to  promote  the  safety  of  employees  and  trayelers  apon  rail- 
roads by  compelling  common  carriers  engaged  In  Interstate  com- 
merce to  equip  their  cars  with  automatic  couplers  and  continuous 
brakes  and  their  locomotiyes  with  driying-wheel  brakes,  and  for 
other  purposecT. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  from 
and  after  the  first  day  of  January,  eighteen  hundred  and 
ninety-eight,  it  shall  be  unlawful  for  any  common  carrier  en- 
gaged in  interstate  commerce  by  railroad  to  use  on  its  line  any 
locomotive  engine  in  moving  interstate  traffic  not  equipped 
with  a  power  driving  wheel  brake  and  appliances  for  operating 
the  train-brake  system,  or  to  run  any  train  in  such  traffic  after 
said  date  that  has  not  a  sufficient  number  of  cars  in  it  so 
equipped  with  power  or  train  brakes  that  the  engineer  on  the 
locomotive  drawing  such  train  can  control  its  speed  without 
requiring  brakemen  to  use  the  common  hand  brake  for  that 
purpose. 

Sec.  2.  That  on  and  after  the  first  day  of  January,  eighteen 
hundred  and  ninety-eight,  it  shall  be  unlawful  for  any  such 
common  carrier  to  haul  or  permit  to  be  hauled  or  used  on  its 
line  any  car  used  in  moving  interstate  traffic  not  equipped  with 
couplers  coupling  automatically  by  impact,  and  which  can  be 
uncoupled  without  the  necessity  of  men  going  between  the  ends 
of  the  cars. 

Sec.  3.  That  when  any  person,  firm,  company,  or  corporation 
engaged  in  interstate  conmierce  by  railroad  shall  have  equipped 
a  sufficient  number  of  its  cars  so  as  to  comply  with  the  pro- 
visions of  section  one  of  this  act,  it  may  lawfully  refuse  to  re- 
ceive from  connecting  lines  of  road  or  shippers  any  cars  not 
equipped  sufficiently,  in  accordance  with  the  first  section  of 
this  act,  with  such  power  or  train  brakes  as  will  work  and 
readily  interchange  with  the  brakes  in  use  on  its  own  cars,  as 
required  by  this  act; 
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Sec.  4  That  from  and  after  the  first  day  of  July,  eighteen 
hundred  and  ninety-five,  until  otherwise  ordered  by  the  Inter- 
state Commerce  Commission,  it  shall  be  unlawful  for  any  rail- 
road company  to  use  any  car  in  interstate  commerce  that  is  not 
provided  with  secure  grab  irons  or  handholds  in  the  ends  and 
sides  of  each  car  for  greater  security  to  men  in  coupling  and 
uncoupling  cars. 

Sec.  5.  That  within  ninety  dajfls  from  the  passage  of  this  act 
the  American  Railway  Association  is  authorized  hereby  to 
designate  to  the  Interstate  Commerce  Commission  the  standard 
height  of  drawbars  for  freight  cars,  measured  perpendicular 
from  the  level  of  the  tops  of  the  raiils  to  the  centers  of  the  draw- 
bars, for  each  of  the  several  gauges  of  railroads  in  use  in  the 
United  States,  and  shall  fix  a  maximum  variation  from  such 
standard  height  to  be  allowed  between  the  drawbars  of  empty 
and  loaded  cars.  Upon  their  determination  being  certified  to 
the  Interstate  Commerce  Commission,  said  Commission  shall  at 
once  give  notice  of  the  standard  fixed  upon  to  all  common  car- 
riers, owners,  or  lessees  engaged  in  interstate  conmierce  in  the 
United  States  by  such  means  as  the  Commission  may  deem 
proper.  But  should  said  association  fail  to  determine  a  standard 
as  above  provided,  it  shall  be  the  duty  of  the  Interstate  Com- 
merce Commission  to  do  so,  before  July  first,  eighteen  hundred 
and  ninety-four,  and  immediately  to  give  notice  thereof  as 
aforesaid.  And  after  July  first,  eighteen  hundred  and  ninety- 
five,  no  cars,  either  loaded  or  unloaded,  shall  be  used  in  inter- 
state traffic  which  do  not  comply  with  the  standard  above  pro- 
vided for. 

Sec.  6.  That  any  such  common  carrier  using  any  locomotive 
engine,  running  any  train,  or  hauling  or  permitting  to  be 
hauled  or  used  on  its  line  any  car  in  violation  of  any  of  the  pro- 
visions of  this  act,  shall  be  liable  to  a  penalty  of  one  hundred 
dollars  for  each  and  every  such  violation,  to  be  recovered  in  a 
suit  or  suits  to  be  brought  by  the  United  States  district  attorney 
in  the  district  court  of  the  United  States  having  jurisdiction 
in  the  locality  where  such  violation  shall  have  been  committed, 
and  it  shall  be  the  duty  of  such  district  attorney  to  bring  such 
suits  upon  duly  verified  information  being  lodged  with  him  of 
such  violation  having  occurred.  And  it  shall  also  be  the  duty  of 
the  Interstate  Commerce  Commission  to  lodge  with  the  proper 
district  attorneys  information  of  any  such  violations  as  may 
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come  to  its  knowledge :  Provided,  That  nothing  in  this  act  con- 
tained shall  apply  to  trains  composed  of  four  wheel  cars  or  to- 
locomotives  used  in  hauling  such  trains. 

Seo.  7.  That  the  Interstate  Commerce  -Commission  may  from 
time  to  time  upon  full  hearing  and  for  good  cause  extend  the 
period  within  which  any  common  carrier  shall  comply  with  the 
provisions  of  this  act. 

Sec.  8.  That  any  employee  of  any  such  common  carrier  who 
may  be  injured  by  any  locomotive,  car,  or  train  in  use  contrary 
to  the  provision  of  this  act  shall  not  be  deemed  thereby  to  have 
assumed  the  risk  thereby  occasioned,  although  continuing  in 
the  employment  of  such  carrier  after  the  unlawful  use  of  such 
locomotive,  car,  or  train  had  been  brought  to  his  knowledge. 

Approved,  March  2, 1893.^ 

.  1 27  U.  S.  Stat  at  L.  eh.  196,  pp,  631,  632. 


APPENDIX  IIL 


BULES   OF   THE   SUPREME    OOUBT   OF   THE   UNITED 

STATES. 


Clerk. 
I 

1.  The  clerk  of  this  court  shall  reside  and  keep  the  office  at 
the  seat  of  the  national  government,  and  he  shall  not  practice, 
either  as  attorney  or  counselor,  in  this  court,  or  in  any  other 
court,  while  he  shall  continue  to  be  clerk  of  this  court. 

2.  The  clerk  shall  not  permit  any  original  record  or  paper  to- 
be  taken  from  the  court-room,  or  from  the  office,  without  an 
order  from  the  court,  except  as  provided  by  Rule  10. 

■ 

Attorneys  and  Counselors. 

II 

1.  It  shaU  be  requisite  to  the  admission  of  attorneys  or  coun- 
selors to  practice  in  this  court,  that  they  shall  have  been  such 
for  three  years  past  in  the  supreme  courts  of  the  states  to  which 
they  respectively  belong,  and  that  their  private  and  professional 
character  shall  appear  to  be  fair. 

2.  They  shall  respectively  take  and  subscribe  the  following 
oath  or  affirmation,  viz. : 

**I, ^  do  solemnly  swear  [or  affirm]  that  I  will 

demean  myself,  as  an  attorney  asd  counselor  of  this  courts 
uprightly,  and  according  to  law;  and  that  I  will  support  the 
constitution  of  the  United  States." 

Practice. 
Ill 

This  court  considers  the  former  practice  of  the  courts  of 
king's  bench  and  of  chancery,  in  England,  as  affording  out- 
lines for  the  practice  of  this  court :  and  will,  from  time  to  time, 
make  such  alterations  therein  as  circumstances  may  render 
necessary. 
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Bill  of  Exceptions. 

IV 

The  judges  of  the  circuit  and  district  courts  shall  not  allow 
any  bill  of  exceptions  which  shall  contain  the  charge  of  the 
eourt  at  large  to  the  jury  in  trials  at  common  law,  upon  any 
general  exceptions  to  the  whole  of  such  charge.  But  the  party 
excepting  shall  be  required  to  state  distinctly  the  several  mat- 
ters of  law  in  such  charge  to  which  he  excepts;  and  those 
matters  of  laW;  and  those  only,  shall  be  inserted  in  the  bill  of 
exceptions  and  allowed  by  the  court. 

Process. 
V 

1.  All  process  of  this  court  shall  be  in  the  name  of  the  Presi- 
dent of  the  United  States,  and  shall  contain  the  Christian 
names,  as  well  as  the  surnames,  of  the  parties. 

2.  When  process  at  common  law  or  in  equity  shall  issue 
against  a  state,  the  same  shall  be  served  on  the  governor,  or 
chief  executive  magistrate,  and  attorney-general  of  such  state. 

3.  Process  of  subpoena,  issuing  out  of  this  court,  in  any  suit 
in  equity,  shall  be  served  on  the  defendant  sixty  days  before 
the  return-day  of  the  said  process ;  and  if  the  defendant,  on  such 
service  of  the  subpoena,  shall  not  appear  at  the  return-day,  the 
complainant  shall  be  at  liberty  to  proceed  ex  parte. 

Motion. 

VI 

'  1,  All  motions  to  the  court  shall  be  reduced  to  writing,  uid 
shall  contain  a  brief  statement  of  the  facts  and  objects  of  the 
motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument 
of  a  motion,  and  no  more,  without  special  leave  of  the  court, 
granted  before  the  argument  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by 
the  court,  shall  be  heard,  unless  previous  notice  has  been  given 
to  the  adverse  party,  or  the  counsel  or  attorney  of  such  party. 

4.  All  motions  to  dismiss  writs  of  error  and  appeals,  except 
motions  to  docket  and  dismiss  under  Rule  9,  must  be  submit- 
ted in  the  first  instance  on  printed  briefs  or  arguments.  If  the 
•court  desires  further  argument  on  that  subject,  it  will  be  or- 
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dered  in  connection  with  the  hearing  on  the  merits.  The  party 
moving  to  dismiss  shall  serve  notice  of  the  motion,  with  a  copy 
of  his  brief  of  argument,  on  the  counsel  for  plaintiff  in  error 
or  appellant  of  record  in  this  court,  at  least  three  weeks  before 
the  time  fixed  for  submitting  the  motion,  in  all  cases  except 
where  the  counsel  to  be  notified  resides  west  of  the  Rocky 
Mountains,  in  which  case  the  notice  shall  be  at  least  thirty 
days.  Affidavits  of  the  deposit  in  the  mail  of  the  notice  and 
brief  to  the  proper  address  of  the  counsel  to  be  served,  duly 
post-paid,  at  such  time  as  to  reach  him  by  due  course  of  mail, 
the  three  weeks  or  thirty  days  before  the  timd  fixed  by  the 
notice,  will  be  regarded  as  prima  facie  evidence  of  service  on 
counsel  who  reside  without  the  District  of  Columbia.  On  proof 
of  such  service,  the  motion  wiU  be  considered,  unless,  for  sat- 
isfactory reasons,  further  time  be  given  by  the  court  to  either 
party. 

5.  There  may  be  united,  with  a  motion  to  dismiss  a  writ  of 
error  or  an  appeal,  a  motion  to  affirm  on  the  ground  that,  al- 
though the  record  may  show  that  this  court  has  jurisdiction, 
it  is  manifest  the  writ  or  appeal  was  takeji  for  delay  only,  or 
that  the  question  on  which  the  jurisdiction  depends  is  so  friv- 
olous as  not  to  need  further  argument. 

6.  The  court  will  not  hear  arguments  on  Saturday  (unless 
for  special  cause  it  shall  order  to  the  contrary),  but  will  devote 
that  day  to  the  other  business  of  the  court.  The  motion-day 
shall  be  Monday  of  each  week;  and  motions  not  required  by 
the  rules  of  the  court  to  be  put  on  the  docket  shall  be  entitled 
to  preference  immediately  after  the  reading  of  opinions,  if 
such  motions  shall  be  made  before  the  court  shall  have  entered 
upon  the  hearing  of  a  case  upon  the  docket, 

•      LAW  UBRARY. 
VII 

1.  During  the  session  of  the  court,  any  gentleman  of  the 
bar  having  a  case  on  the  docket,  and  wishing  to  use  any  book 
or  books  in  the  law  library,  shall  be  at  liberty,  upon  applica- 
tion to  the  clerk  of  the  court,  to  receive  an  order  to  take  the 
same  (not  exceeding  at  any  one  time  three)  from  the  library, 
he  being  thereby  responsible  for  the  due  return  of  the  same 
within  a  reasonable  time,  or  when  required  by  the  clerk.  It 
shall  be  the  duty  of  the  clerk  to  keep,  in  a  book  for  that  pur- 
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pose,  a  record  of  all  books  so  delivered,  which  are  to  be  charged 
against  the  party  receiving  the  same.  And  in  case  the  same 
shall  not  be  so  returned,  the  party  receiving  the  same  shall  be 
responsible  for  and  forfeit  and  pay  twice  the  value  thereof, 
and  also  one  dollar  per  day  for  each  day^s  detention  beyond 
the  limited  time. 

2.  The  clerk  shall  deposit  in  the  law  library  to  be  there  care- 
fully preserved,  one  copy  of  the  printed  record  in  every  case* 
submitted  to  the  court  for  its  consideration,  and  of  all  printed 
motions,  briefs,  or  arguments  filed  therein. 

3.  The  marshal  shall  take  charge  of  the  books  of  the  court, 
together  with  such  of  the  duplicate  law-books  as  congress  may 
direct  to  be  transferred  to  the  court,  and  arrange  them  in  the 
conference-room,  which  he  shall  have  fitted  up  in  a  proper 
manner;  and  he  shall  not  permit  such  books  to  be  taken  there- 
from by  any  one  except  the  justices  of  the  court 

Writ  op  Error,  Return  and  Record. 

VIII 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be 
directed  shall  make  return  of  the  same,  by  transmitting  a  true 
copy  of  the  record,  and  of  the  assignment  of  errors,  and  of  all 
proceedings  in  the  case,  under  his  hand  and  the  seal  of  the 
court. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  ap- 
peal, to  review  any  judgment  or  decree,  the  clerk  of  the  court 
by  which  such  judgment  or  decree  was  rendered  shall  annex 
to  and  transmit  with  the  record  a  copy  of  the  opinion  or  opin- 
ions filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing 
in  itself,  and  not  by  reference,  all  the  papers,  exhibits,  deposi- 
tions, and  other  proceedings  which  are  necessary  to  the  hearing 
in  this  court,  shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion 
of  the  presiding  judge  in  any  circuit  court,  or  district  court  ex- 
ercising circuit  court  jurisdiction,  that  original  papers  of  any 
kind  should  be  inspected  in  this  court  upon  writ  of  error  or 
appeal,  such  presiding  judge  may  make  such  rule  or  order  for 
the  safe-keeping,  transporting,  and  return  of  such  original  pa- 
pers as  to  him  may  seem  proper,  and  this  court  will  receive  and 
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consider  such  original  papers  in  connection  with  the  transcript 
of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made 
returnable  not  exceeding  thirty  days  from  the  day  of  signing 
the  citation,  whether  the  return-day  fall  in  vacation  or  in  term 
time,  and  be  served  before  the  return-day. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdic- 
tion, when  under  the  requirements  of  law  the  facts  have  been 
found  in  the  court  below,  and  the  power  of  review  is  limited  to 
the  determination  of  questions  of  law  arising  on  the  record, 
shall  be  confined  to  the  pleadings,  the  findings  of  fact,  and  con- 
clusions of  law  thereon,  the  bills  of  exceptions,  the  final  judg- 
ment or  decree,  and  such  interlocutory  orders  and  decrees  as 
may  be  necessary  to  a  proper  review  of  the  case. 

Docketing  Cases, 
IX 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant 
to  docket  the  case  and  file  the  record  thereof  with  the  clerk  of 
this  court  by  or  before  the  return-day,  whether  in  vacation  or 
in  term  time.  But,  for  good  cause  shown^  the  justice  or  judge 
who  signed  the  citation,  or  any  justice  of  this  court,  may  en- 
large the  time,  by  or  before  its  expiration,  the  order  of  enlarge- 
ment to  be  filed  with  the  clerk  of  this  court.  If  the  plaintiff 
in  error  or  appellant  shall  fail  to  comply  with  this  rule,  the 
defendant  in  error  or  appellee  may  have  the  cause  docketed 
and  dismissed  upon  producing  a  certificate,  whether  in  term 
time  or  vacation,  from  the  clerk  of  the  court  wherein  the  judg- 
ment or  decree  was  rendered,  stating  the  case  and  certifying 
that  such  writ  of  error  or  appeal  has  been  duly  sued  out  or 
allowed.  And  in  no  case  shall  the  plaintiff  in  error  or  appellant 
be  entitled  to  docket  the  case  and  file  the  record  after  the  same 
shall  have  been  docketed  and  dismissed  under  this  rule,  unless 
by  order  of  the  court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option, 
docket  the  case  and  file  a  copy  of  the  record  with  the  clerk  of 
this  court;  and,  if  the  case  is  docketed  and  a  copy  of  the  record 
filed  with  the  clerk  of  this  court  by  the  plaintiff  in  error  or  ap- 
pellant within  the  period  of  time  above  limited  and  prescribed 
by  this  rule,  or  by  the  defendant  in  error  or  appellee  at  any 
time  thereafter,  the  case  shall  stand  for  argument. 
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3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up 
by  writ  of  error  or  appeal,  the  appearance  of  the  counsel  for 
the  party  docketing  the  case  shall  be  entered. 

4.  In  all  cases  where  the  period  of  thirty  days  is  mentioned 
in  Rule  8,  it  shall  be  extended  to  sixty  days  in  writs  of  error 
and  appeals  from  California,  Oregon,  Nevada,  Washington, 
New  Mexico,  Utah,  Arizona,  Montana,  Wyoming,  North  Da- 
kota, South  Dakota,  Alaska  and  Idaho. 

Printing  Records, 

X 

1.  In  all  cases  the  plaintiff  in  error  or  appellant,  on  docket- 
ing a  case  and  filing  the  record,  shall  enter  into  an  undertaking 
to  the  clerk,  with  surety  to  his  satisfaction,  for  the  payment  of 
his  fees,  or  otherwise  satisfy  him  in  that  behalf. 

2.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost 
of  printing  the  record,  and  of  his  fee  for  preparing  it  for  the 
printer  and  supervising  the  printing,  and  shall  notify  to  the 
party  docketing  the  case  the  amount  of  the  estimate.  If  he 
shall  not  paj^r  it  within  a  reasonable  time,  the  clerk  shall  notify 
the  adverse  party,  and  he  may  pay  it.  If  neither  party  shall 
pay  it,  and  for  want  of  such  payment  the  record  shall  not 
have  been  printed  when  a  case  is  reached  in  the  regular  call  of 
the  docket,  after  March  1, 1884,  the  case  shall  be  dismissed. 

3.  Upon  payment  by  either  party  of  the  amount  estimated 
by  the  clerk,  twenty-five  copies  of  the  record  shall  be  printed, 
under  his  supervision,  for  the  use  of  the  court  and  of  counsel. 

4.  In  case  of  appellate  jurisdiction  the  original  transcript 
on  file  shall  be  taken  by  the  clerk  to  the  printer.  But  the 
clerk  shall  cause  copies  to  be  made  for  the  printer  of  such 
original  papers,  sent  up  under  Rule  8,  section  4,  as  are  neces- 
sary to  be  printed ;  and  of  the  whole  record  in  cases  of  original 
jurisdiction. 

5.  The  clerk  shall  supervise  the  printing  and  see  that  the 
printed  copy  is  properly  indexed.  He  shall  distribute  the 
printed  copies  to  the  justices  and  the  reporter,  from  time  to 
time,  as  required,  and  a  copy  to  the  counsel  for  the  respective 
parties. 

6.  If  the  actual  cost  of  printing  the  record,  together  with  the 
fee  of  the  clerk,  shall  be  lass  than  the  amount  estimated  and 
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paid,  the  amount  of  the  difference  shall  be  refunded  by  flie 
clerk  to  the  party  paying  it.  If  the  actual  cost  of  the  clerk's 
fee  shall  exceed  the  estimate,  the  amount  of  the  excess  shall 
be  paid  to  the  clerk  before  the  delivery  of  a  printed  copy  ta 
either  party  or  his  counsel. 

7.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs;, 
the  amount  of  the  cost  of  printing  the  record  and  of  the  clerk's 
fee  shall  be  taxed  against  the  party  against  whom  costs  are 
given,  and  shall  be  inserted  in  the  body  of  the  mandate  or 
other  prpper  process. 

s8.  Upon  the  clerk's  producing  satisfactory  evidence,  by  affi- 
davit or  the  acknowledgment  of  the  parties  or  their  sureties, 
of  having  served  a  copy  of  the  bill  of  fees  due  by  them,  re- 
spectively, in  this  court,  on  such  parties  or  their  sureties,  an 
attachment  shall  issue  against  such  parties  or  sureties,  respect- 
ively, to  compel  payment  of  said  fees. 

9.  The  plaintiff  in  error  or  appellant  may,  within  ninety 
days  after  filing  the  record  in  this  court,  file  with  the  clerk  a 
statement  of  the  errors  on  which  he  intends  to  rely,  and  of  the 
parts  of  the  record  which  he  thinks  necessary  for  the  consid- 
eration thereof,  and  forthwith  serve  on  the  adverse  party  a 
copy  of  such  statement.  The  adverse  party,  within  ninety 
days  thereafter,  may  designate  in  writing,  filed  with  the  clerk, 
additional  parts  of  the  record  which  he  thinks  material;  and» 
if  he  shall  not  do  so,  he  shall  be  held  to  have  consented  to  a 
hearing  on  the  parts  designated  by  the  plaintiff  in  error  or 
appellant.  If  parts  of  the  record  shall  be  so  designated  by 
one  or  both  of  the  parties,  the  clerk  shall  print  those  parts 
only;  and  the  court  will  consider  nothing  but  those  parts  of 
the  record,  and  the  errors  so  stated.  If  at  the  hearing  it  shall 
appear  that  any  material  part  of  the  record  has  not  been 
printed,  the  writ  of  error  or  appeal  may  be  dismissed,  or  such 
other  order  made  as  the  circumstances  may  appear  to  the  court 
to  require.  H  the  defendant  in  error  or  appellee  shall  have 
caused  unnecessary  parts  of  the  record  to  bp  printed,  such 
order  as  to  costs  may  be  made  as  the  court  shall  think  proper. 

The  fees  of  the  clerk  under  Rule  24,  section  7,  shall  be  com- 
puted, as  at  present,  on  the  folios  in  the  record  as  filed,  and 
shall  be  in  fuU  for  the  performance  of  his  duties  in  the  execu- 
tion hereof. 
59 
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Tbanslatioxb. 

XI 

Whenever  any  record  transmitted  to  this  court  upon  a  writ 
of  error  or  appeal  shall  contain  any  document,  paper,  testi- 
mony, or  other  proceedings  in  a  foreign  language,  and  the 
record  does  not  also  contain  a  translation  of  such  document, 
paper,  testimony,  or  other  proceeding,  made  under  the  au- 
thority of  the  inferior  court,  or  admitted  to  be  correct,  the 
record  shall  not  be  printed;  but  the  case  shall  be  reported  to 
this  court  by  the  clerk,  and  the  court  will  thereupon  remand 
it  to  the  inferior  court,  in  order  that  a  translation  may  be 
there  supplied  and  inserted  in  the  record.  > 

Fubthee  Pboof 

XII 

1.  In  all  cases  where  further  proof  is  ordered  by  the  court,  the 
depositions  which  may  be  taken  shall  be  by  a  commission,  to 
be  issued  from  this  court,  or  from  any  circuit  court  of  the 
United  States. 

2.  In  all  cases  of  admiralty  and  maritime  jurisdiction,  where 
new  evidence  shall  be  admissible  in  this  court,  the  evidence  by 
testimony  of  witnesses  shall  be  taken  under  a  commission  to 
be  issued  from  this  court,  or  from  any  circuit  court  of  the  Unit- 
ed States,  under  the  direction  of  any  judge  thereof;  and  no  such 
commission  shall  issue  but  upon  interrogatories,  to  be  filed  by 
the  party  applying  for  the  commission,  and  notice  to  the  op- 
posite party  or  his  agent  or  attorney,  accompanied  with  a  copy 
of  the  interrogatories  so  filed,  to  file  cross-interrogatories  within 
twenty  days  from  the  service  of  such  notice:  Provided,  how- 
ever, that  nothing  in  this  rule  shall  prevent  any  party  from 
giving  oral  testimony  in  open  court  in  cases  where  by  law  it  is 
admissible. 

Objections  to  Evtoencb  in  the  Begobd. 

XIII 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this 
•court,  no  objection  shall  hereafter  be  allowed  to  be  taken  to 
the  admissibility  of  any  deposition,  deed,  grant,  or  other  ex- 
hibit found  in  the  record  as  evidence,  unless  objection  was 
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taken  thereto  in  the  court  below  and  entered  of  record;  but 
the  same  shall  otherwise  be  deemed  to  have  been  admitted  by 
consent. 

Certiorari. 

XIV 

No  certiorari  for  diminution  of  the  record  will  be  hereafter 
awarded  in  any  case,  unless  a  motion  therefor  shall  be  made 
in  writing,  and  the  facts  on  which  the  same  is  founded  shall, 
if  not  admitted  by  the  other  party,  be  verified  by  affidavit. 
And  all  motions  for  certiorari  must  be  made  at  the  first  term  of 
the  entry  of  the  case ;  otherwise,  the  same  will  not  be  granted, 
unless  upon  special  cause  shown  to  the  court,  accounting  satis- 
factorily for  the  delay. 

Death  OF  A  Party. 

XV 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court, 
•either  party  shall  die,  the  proper  representatives  in  the  person- 
alty or  realty  of  the  deceased  party,  according  to  the  nature 
of  the  case,  may  voluntarily  come  in  and  be  admitted  parties 
to  the  suit,  and  thereupon  the  case  shall  be  heard  and  deter- 
mined as  in  other  cases;  and  if  such  representatives  shall  not 
voluntarily  become  parties,  then  the  other  party  may  suggest 
the  death  on  the  record,  and  thereupon,  on  motion,  obtain  an 
order  that  unless  such  representatives  shall  become  parties 
within  the  first  ten  days  of  the  ensuing  term,  the  party  moving 
for  such  order,  if  defendant  in  error,  shall  be  entitled  to  have 
the  writ  or  error  or  appeal  dismissed ;  and  if  the  party  so  mov- 
ing shall  be  plaintiff  in  error,  he  shall  be  entitled  to  open  the  rec- 
ord, and  on  hearing  have  the  judgment  or  decree  reversed,  if 
it  be  erroneous:  Provided,  however,  that  a  copy  of  every  such 
order  shall  be  printed  in  some  newspaper  of  general  circulation 
within  the  state,  territory,  or  district  from  which  the  case  is 
brought,  for  three  successive  weeks,  at  least  sixty  days  before 
the  beginning  of  the  term  of  the  supreme  court  then  next  en- 
duing. 

2.  When  the  death  of  a  party  is  suggested,  and  the  repre- 
sentatives of  the  deceased  do  not  appear  by  the  tenth  day  of 
"the  second  term  next  succeeding  the  suggestion,  and  no  meas- 
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ures  are  taken  by  the  opposite  party  within  that  time  to  com- 
pel their  appearance,  the  case  shallabate. 

3.  When  either  party  to  a  suit  in  a  circuit  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or  appeal 
to  the  supreme  court  of  the  United  States,  from  any  final  judg- 
ment or  decree,  rendered  in  the  circuit  court,  and  at  the  time 
of  suing  out  such  writ  of  error  or  appeal  the  other  party  to  the 
suit  shall  be  dead  and  have  no  proper  representative  within 
the  jurisdiction  of  the  court  which  rendered  such  final  judg- 
ment or  decree,  so  that  the  suit  cannot  be  revived  in  that 
court,  but  shall  have  a  proper  representative  in  some  state  or 
territory  of  the  United  States,  the  party  desiring  such  writ 
of  error  or  appeal  may  procure  the  same,  and  may  have  pro- 
ceedings on  such  judgment  or  decree  superseded  or  stayed  in 
the  same  manner  as  is  now  allowed  by  law  in  other  cases,  and 
shall  thereupon  proceed  with  such  writ  of  error  or  appeal  as 
in  other  cases.    And  within  thirty  days  after  the  commence- 
ment of  the  term  to  which  such  writ  of  error  or  appeal  is  re- 
turnable, the  plaintiff  in  error  or  appellant  shall  make  a  sug- 
gestion to  the  court,  supported  by  affidavit,  that  the  said  party 
was  dead  when  the  writ  of  error  or  appeal  was  taken  or  sued 
out,  and  had  no  proper  representative  within  the  jurisdiction 
of  the  court  which  rendered  said  judgment  or  decree,  so  that 
the  suit  could  not  be  revived  in  that  court,  and  that  said  party 
had  a  proper  representative  in  some  state  or  territory  of  the 
United  States,  and  stating  therein  the  name  and  character  of 
such  representative,  and  the  state  or  territory  in  which  such 
representative  resides;. and,  upon  such  suggestion,  he  may,  on 
motion,  obtain  an  order  that,  unless  such  representative  shall 
make  himself  a  party  within  the  first  ten  days  of  the  ensuing 
term  of  the  court,  the  plaintiff  in  error  or  appellant  shall  be 
entitled  to  open  the  record,  and,  on  hearing,  have  the  judgment 
or  decree  reversed,  if  the  same  be  erroneous :  Provided,  however. 
That  a  proper  citation  reciting  the  substance  of  such  order  shall 
be  served  upon  such  representative,  either  personally  or  by  be- 
ing left  at  his  residence,  at  least  sixty  days  before  the  beginning 
of  the  term  of  the  supreme  court  then  next  ensuing :  And  pro- 
vided, also,  That  in  every  such  case  if  the  representative  of  the 
deceased  party  does  not  appear  by  the  tenth  day  of  the  term 
next  succeeding  said  suggestion,  and  the  measures  above  pro- 
vided to  compel  the  appearance  of  such  representative  have  not 
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been  taken  within  time  as  above  required,  by  the  opposite  party, 
the  ease  shall  abate :  And  provided,  also,  That  the  said  repre- 
sentative may  at  any  time  before  or  after  said  suggestion  come 
in  and  be  made  a  party  to  the  suit,  and  thereupon  the  case  sliall 
proceedi  and  be  heard  and  determined  as  in  other  cases. 

No  Appearance  op  Plaintiff 

XVI 

Where  no  counsel  appears  and  no  brief  has  been  filed  for  the 
plaintiff  in  error  or  appellant,  when  the  case  is  called  for  trial, 
the  defendant  may  have  the  plaintiff  called  and  the  writ  of 
error  or  appeal  dismissed,  or  may  open  the  record  and  pray  for 
an  affirmance. 

No  Appearance  of  Dependant. 

XVII 

Where  the  defendant  fails  to  appear  when  the  case  is  called 
for  trial,  the  court  may  proceed  to  hear  an  argument  on  the 
part  of  the  plaintiff  and  to  give  judgment  according  to  the 
right  of  the  case. 

« 

No  Appearance  op  Either  Party. 

XVIII 

When  a  case  is  reached  in  the  regular  call  of  the  docket,  and 
there  is  no  appearance  for  either  party,  the  case  shall  be  dis- 
missed at  the  cost  of  the  plaintiff. 

Neither  Party  Ready  at  Second  Term. 

XIX 

When  a  case  is  called  for  argument  at  two  successive  terms, 
and  upon  the  call  at  the  second  term  neither  party  is  prepared 
to  argue  it,  it  shall  be  dismissed  at  the  cost  of  the  plaintiff,  UU}- 
less  sufficient  cause  is  shown  for  further  postponement. 

Printed  Arguments. 

XX 

1.  In  all  cases  brought  here  on  writ  of  error,  appeal,  or  other- 
wise, the  court  will  receive  printed  arguments  without  regard 
to  the  number  of  the  case  on  the  docket,  if  the  counsel  on  both 
sides  shall  choose  to  submit  the  same  within  the  first  ninety 
days  of  the  term;  and,  in  addition,  appeals  from  the  court  of 
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claims  may  be  submitted  by  both  parties  within  thirty  days 
after  they  are  docketed,  but  not  after  the  first  day  of  April ;  bnt 
twenty-five  copies  of  the  arguments,  signed  by  attorneys  or 
counselors  of  this  court,  must  be  first  filed. 

2.  When  a  case  is  reached  in  the  regular  call  of  the  docket, 
and  a  printed  argument  shall  be  filed  for  one  or  both  parties, 
the  case  shall  stand  on  the  same  footing  as  if  there  were  an 
appearance  by  counsel. 

3.  When  a  case  is  taken  up  for  trial  upon  the  regular  call  of 
the  docket,  and  argued  orally  in  behalf  of  only  one  of  the  par- 
ties, no  printed  argument  for  the  opposite  party  will  be  re- 
ceived, unless  it  is  filed  before  the  oral  argument  begins,  and 
the  court  will  proceed  to  consider  and  decide  the  case  upon  the 
ex  parte  argument. 

4.  No  brief  or  argument  will  be  received,  either  through  the 
clerk  or  otherwise,  after  a  case  has  been  argued  or  submitted, 
except  ux>on  leave  granted  in  open  court  after  notice  to  oppos- 
ing counsel. 

Briefs. 


1.  The  counsel  for  plaintiff  in  error  or  appellant  shall  file 
with  the  clerk  of  the  court,  at  least  six  days  before  the  case  is 
called  for  argument,  twenty-five  copies  of  a  printed  brief,  one 
of  which  shall,  on  application,  be  furnished  to  each  of  the  coun- 
sel engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  the  order  here  stated — 

(1)  A  concise  abstract,  or  statement  of  the  case,  presenting 
succinctly  the  questions  involved  and  the  manner  in  which  they 
are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases 
brought  up  by  writ  of  error,  shall  set  out  separately  and  par- 
ticularly each  error  asserted  and  intended  to  be  urged;  and 
in  cases  brought  up  by  appeal  the  specification  shall  state,  as 
particularly  as  may  be,  in  what  the  decree  is  alleged  to  be 
erroneous.  When  the  error  alleged  is  to  the  admission  or  to 
the  rejection  of  evidence,  the  specification  shall  quote  the  full 
substance  of  the  evidence  admitted  or  rejected.  When  the 
error  alleged  is  to  the  charge  of  the  court,  the  specification 
shall  set  out  the  part  referred  to  totidom  verbis^  whether  it  be 
instructions  given  or  instructions  refused.     When  the  error 
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alleged  is  to  a  ruling  upon  the  report  of  a  master,  the  specifi- 
cation shall  state  the  exception  to  the  report  and  the  action  of 
the  court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of 
the  points  of  law  or  fact  to  be  discussed,  with  a  reference  to 
the  pages  of  the  record  and  the  authorities  relied  upon  in  sup- 
port of  each  point.  When  a  statute  of  a  state  is  cited,  so  much 
thereof  as  may  be  deemed  necessary  to  the  decision  of  the  case 
shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall 
file  with  the  clerk  twenty-five  printed  copies  of  his  argument, 
at  least  three  days  before  the  case  is  called  for  hearing.  His 
brief  shall  be  of  like  character  with  that  required  of  the  plaint- 
iff in  error  or  appellant,  except  that  no  specification  of  errors 
shall  be  required,  and  no  statement  of  the  case,  unless  that 
presented  by  the  plaintiff  in  error  or  appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by 
section  997  of  the  Revised  Statutes,  counsel  will  not  be  heard, 
except  at  the  request  of  the  court;  and  errors  not  specified  ac- 
cording to  this  rule  will  be  disregarded;  but  the  court,  at  its 
option,  may  notice  a  plain  error  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  ap- 
pellant is  in  default,  the  case  may  be  dismissed  on  motion ;  and 
when  a  defendant  in  error  or  an  appellee  is  in  default,  he  will 
not  be  heard,  except  on  consent  of  his  adversary,  and  by  re- 
quest of  the  court. 

6.  When  no  oral  argument  is  made. for  one  of  the  parties, 
only  one  counsel  will  be  heard  for  the  adverse  party. 

Oral  Arguments. 
xxil 

1.  The  plaintiff  or  appellant  in  this  court  shall  be  entitled  to 
open  and  conclude  the  argument  of  the  case.  But  when  there 
are  cross-appeals  they  shall  be  argued  together  as  one  case,  and 
the  plaintiff  in  the  court  below  shall  be  entitled  to  open  and 
conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the 
argument  of  a  case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument, 
and  no  more,  without  special  leave  of  the  court,  granted  before 
the  argument  begins.    The  time  thus  allowed  may  be  appor- 
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tioned  between  the  counsel  on  the  same  side,  at  their  discretion : 
Provided,  alwaySy  That  a  fair  opening  of  the  case  shall  be  made 
by  the  party  having  the  opening  and  closing  argaments. 

Interests 

XXIII 

1.  •  In  cases  where  a  writ  of  error  is  prosecuted  to  this  court, 
and  the  judgment  of  the  inferior  court  is  affirmed,  the  interest 
shall  be  calculated  and  levied,  from  the  date  of  the  judgment 
below  until  the  same  is  paid,  at  the  same  rate  that  similar  judg- 
ments bear  interest  in  the  courts  of  the  state  where  such  judg- 
ment is  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceed- 
ings on  the  judgment  of  the  inferior  court,  and  shall  appear  to 
have  been  sued  out  merely  for  delay,  damages  at  a  rate  not  ex- 
ceeding ten  per  cent,  in  addition  to  interest,  shall  be  awarded 
upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment 
of  money  in  cases  in  equity,  unless  otherwise  ordered  by  this 
court. 

4.  In  cases  in  admiralty  damages  and  interest  may  be  allowed 
if  specially  directed  by  the  court. 

Costs. 
xxrv 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court, 
except  where  the  dismissal  shall  be  for  want  of  jurisdiction, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee, 
unless  otherwise  agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in 
this  court,  costs  shall  be  allowed  to  the  defendant  in  error  or 
appellee,  unless  otherwise  ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this 
court,  costs  shall  be  allowed  to  the  plaintiff  in  error  or  appel- 
lant, unless  otherwise  ordered  by  the  court.  The  cost  of  the 
transcript  of  the  record  from  the  court  below  shall  be  a  part  of 
such  costs,  and  be  taxable  in  that  court  as  costs  in  the  oase. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where 
the  United  States  are  a  party ;  but  in  such  cases  no  costs  shall 
be  allowed  in  this  court  for  or  against  the  United  States. 
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5.  In  all  cases  of  the  dismissal  of  any  suit  in  this  court,  it 
shall  be  the  duty  of  the  clerk  to  issue  a  mandate,  or  other 
proper  process,  in  the  nature  of  a  procedendoy  to  the  court  be- 
low, for  the  purpose  of  informing  such  court  of  the  proceedings 
in  this  court,  so  that  further  proceedings  may  be  had  in  such 
court  as  to  law  and  justice  may  appertain. 

6.'  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty 
of  the  clerk  to  insert  the  amount  thereof  in  the  body  of  the 
mandate,  or  other  proper  process,  sent  to  the  court  below,  and 
annex  to  the  same  the  bill  of  items  taxed  in  detail. 

7.  In  pursuance  of  the  act  of  March  3,  1883,  authorizing  and 
empowering  this  court  to  prepare  a  table  of  fees  to  be  charged 
by  the  clerk  of  this  court,  the  following  table  is  adopted : 

For  docketing  a  case  and  filing  and  indorsing  the  transcript 
of  the  record,  five  dollars. 

For  entering  an  appearance,  twenty-five  cents. 
.    For  entering  a  continuance,  twenty-five  cents. 

For  filing  a  motion,  order,  or  other  paper,  twenty-five  cents. 

For  entering  any  rule,  or  for  making  or  copying  any  record 
or  other  paper,  twenty  cents  per  folio  of  each  one  hundred 
words. 

For  transferring  each  case  to  a  subsequent  docket  and  index- 
ing the  same,  one  dollar. 

For  entering  a  judgment  or  decree,  one  dollar. 

For  every  search  of  the  records  of  the  court,  one  dollar. 

For  a  certificate  and  seal,  two  dollars. 

For  receiving,  keeping,  and  paying  money  in  pursuance  of 
any  statute  or  order  of  court,  two  per  cent,  on  the  amount  so 
received,  kept,  and  paid. 

For  an  admission  to  the  bar  and  certificate  under  seal,  ten 
dollars. 

For  preparing  the  record  or  a  transcript  thereof  for  the 
printer,  indexing  the  same,  supervising  the  printing  and  dis- 
tributing the  printed  copies  to  the  justices,  'the  reporter,  the 
law  library,  and  the  parties  or  their  counsel,  fifteen  cents  per 
folio. 

For  making  a  manuscript  copy  of  the  record,  when  required 
under  Rule  10,  twenty  cents  per  folio,  but  nothing  in  addition 
for  supervising  the  printing. 

For  issuing  a  writ  of  error  and  accompanying  papers,  five 
dollars. 
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For  a  mandate  or  other  process,  five  dollars. 

For  filing  briefs,  five  dollars  for  each  party  appearing. 

For  ©very  copy  of  any  opinion  of  the  court  or  any  justice 
thereof,  certified  under  seal,  one  dollar  for  every  printed  page, 
but  not  to  exceed  five  dollars  in  the  whole  for  any  copy.. 

Opinions  of  the  Court. 

XXV 

1.  All  opinions  delivered  by  the  court  shall,  immediately^ 
upon  the  delivery  thereof,  be  handed  to  the  clerk  to  be  re- 
corded.   And  it  shall  be  the  duty  of  the  clerk  to  cause  the  same 
to  be  forthwith  recorded,  and  to  deliver  a  copy  to  the  reporter 
as  soon  as  the  same  shall  be  recorded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the 
clerk  of  this  court  for  preservation. 

3.  Opinions  printed  under  the  supervision  of  the  justices  de- 
livering the  same  need  not  be  copied  by  the  clerk  into  a  book 
of  records;  but  at  the  end  of  each  term  the  clerk  shall  cause 
such  printed  opinions  to  be  bound  in  a  substantial  manner  into 
one  or  more  volumes,  and  when  so  bound  they  shall  be  deemed 
to  have  been  recorded  within  the  meaning  of  this  rule. 

Call  and  Order  op  the  Docket. 

XXVI 

1.  The  court,  on  the  second  day  in  each  term,  will  commence 
calling  the  cases  for  argument  in  the  order  in  which  they  stand 
on  the  docket,  and  proceed  from  day  to  day  during  the  term  in 
the  same  order  (except  as  hereinafter  provided) ;  and  if  the  par- 
ties,  or  either  of  them,  shall  be  ready  when  the  case  \A  called, 
the  same  will  be  heard ;  and  if  neither  party  shall  be  ready  to 
proceed  in  the  argument,  the  case  shall  go  down  to  the  foot  of 
the  docket,  unless  some  good  and  satisfactory  reason  to  the 
contrary  shall  be  shown  to  the  court. 

2.  Ten  cases  only  shall  be  considered  as  liable  to  be  called 
on  each  day  during  the  term.  But  on  the  coming  in  of  the 
court  on  each  day  the  entire  number  of  such  ten  cases  will  be 
called,  with  a  view  to  the  disposition  of  such  of  them  as  are 
not  to  be  argued, 

3.  Criminal  cases  may  be  advanced  by  leave  of  the  court  orr 
motion  of  either  party. 

4.  Cases  once  adjudicated  by  this  court  upon  the  merits,  and 
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again  brought  up  by  writ  of  error  or  appeal,  may  be  advanced 
by  leave  of  the  court  on  motion  of  either  party. 

5.  Revenue  and  other  cases  in  which  the  United  States  are 
concerned,  which  also  involve  or  affect  some  matter  of  general 
public  interest,  may  also  by  leave  of  the  court  be  advanced  on 
motion  of  the  attorney-general. 

6.  All  motions  to  advance  cases  must  be  printed,  and  must 
contain  a  brief  statement  of  the  matter  involved,  with  the  rea- 
sons for  the  application. 

7.  No  other  case  will  be  taken  up  out  of  the  order  on  the 
docket,  or  be  set  down  for  any  particular  day,  except  under 
special  and  peculiar  circumstances  to  be  shown  to  the  court. 
Every  case  which  shall  have  been  called  in  its  order  and  passed 
and  put  at  the  foot  of  the  docket  shall,  if  not  again  reached 
during  the  term  it  was  called,  be  continued  to  the  next  term  of 
the  court. 

8.  Two  or  more  cases,  involving  the  same  question,  may,  by 
the  leave  of  the  court,  be  heard  together,  but  they  must  be  ar- 
gued as  one  case. 

9.  If,  after  a  case  has  been  passed  under  circumstances  which 
do  not  place  it  at  the  foot  of  the  docket,  the  parties  shall  de- 
sire to  have  it  heard,  they  may  file  with  the  'clerk  their  joint 
request  to  that  effect,  and  the  case  shall  then  be  by  him  rein- 
stated for  call  ten  cases  after  that  under  argument,  or  next  to 
be  called  at  the  end  of  the  day  the  request  is  filed.  If  the  par- 
ties will  not  unite  in  such  a  request,  either  may  move  to  take 
up  the  case,  and  it  shall  then  be  assigned  to  such  place  upon 
the  docket  as  the  court  may  direct. 

10.  No  stipulation  to  pass  a  case  without  placing  it  at  the 
foot  of  the  docket  will  be  recognized  as  binding  upon  the  court. 
A  case  can  only  be  so  passed  upon  application  made  and  leave 
granted  in  open  court. 

Adjournment. 

XXVII 

The  court  will,  at  every  term,  announce  on  what  day  it  will 
adjourn  at  least  ten  days  before  the  time  which  shall  be  fixed 
upon,  and  the  court  will  take  up  no  case  for  argument,  nor 
receive  any  case  upon  printed  briefs,  within  three  days  next 
before  the  day  fixed  upon  for  adjournment 
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DiSMisaiNG  Cases  in  Vacation. 

XXVIII 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error 
pending  in  this  court,  or  the  appellant  and  appeUee  in  an  ap- 
peal, shall  in  vacation,  by  their  attorneys  of  record,  sign  and 
'Sle  with  the  clerk  an  agreement  in  writing  directing  the  case 
to  be  dismissed,  and  specifying  the  terms  on  which  it  is  to  be 
dismissed  as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that 
may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter 
the  case  dismissed,  and  to  give  to  either  party  requesting  it  a 
copy  of  the  agreement  filed ;  but  no  mandate  or  other  process 
jshall  issue  without  an  order  of  the  court. 

Supersedeas. 

XXIX 

Supersedeas  bonds  in  the  circuit  courts  must  be  taken,  with 
!good  and  sufficient  security,  that  the  plaintiff  in  error  or  ap- 
pellant shall  prosecute  his  writ  or  appeal  to  effect,  and  answer 
aU  damages  and  costs  if  he  fail  to  make  his  plea  good.  Such 
indemnity,  where  the  judgment  or  decree  is  for  the  recovery 
of  money  not  otherwise  secured,  must  be  for  the  whole  amount 
of  the  judgment  or  decree,  including  just  damages  for  delay, 
and  costs  and  interest  on  the  appeal ;  but  in  all  suits  where  the 
property  in  controversy  necessarily  follows  the  event  of  the 
isuit,  as  in  real  actions,  replevin,  and  in  suits  on  mortgages,  or 
where  the  property  is  in  the  custody  of  the  marshal  under  ad- 
miralty process,  as  in  case  of  capture  or  seizure,  or  where  the 
proceeds  thereof,  or  a  bond  for  the  value  thereof,  is  in  the  cus- 
tody or  control  of  the  court,  indemnity  in  all  such  cases  is  only 
required  in  an  amount  sufficient  to  secure  the  sum  recovered 
for  the  use  and  detention  of  the  property,  and  the  costs  of  the 
suit,  and  just  damages  for  delay,  and  costs  and  interest  on  the 
appeal. 

Rehearing. 

XXX 

A  petition  for  rehearing  after  judgment  can  be  presented 
•only  at  the  term  at  which  judgment  is  entered,  unless  by  spe- 
•cial  leave  granted  during  the  term;  and  must  be  printed  and 
ibriefly  and  distinctly  state  its  grounds,  and  be  supported  by 
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certificate  of  counsel;  and  will  not  be  granted,  or  permitted 
to  be  argued,  unless  a  justice  who  concurred  in  the  judgment 
desires  it,  and  a  majority  of  the  court  so  determines. 

Form  of  Printed  Secords  and  Briefs. 

XXXI 

All  records,  arguments,  and  briefs,  printed  for  the. use  of 
the  court,  must  be  in  such  form  and  size  that  they  can  be  con- 
veniently bound  together,  so  as  to  make  an  olrdinary  octavo 
volume;  and,  as  well  as  all  quotations  contained  therein,  and 
the  covers  thereof,  must  be  printed  in  clear  type  (never  smaller 
than  spiall  pica)  and  on  unglazed  paper. 

Writs  op  Error  and  Appeals  Under  the  Act  of  February 
25,  1889,  Chapter  236,  or  Under  Section  5  of  the  Act 
of  March  3, 1891.  Chapter  517. 

XXXII 

Cases  brought  to  this  court  by  writ  of  error  or  appeal,  under 
the  act  of  February  25,  1889,  chapter  236,  or  under  section  5 
of  the  act  of  March  3,  1891,  chapter  517,  where  the  only  ques- 
tion in  issue  is  the  question  of  the  jurisdiction  of  the  court 
below,  will  be  advanced  on  motion,  and  heard  under  the  rules 
prescribed  by  Rule  6,  in  regard  to  motions  to  dismiss  writs  of 
error  and  appeals. 

Models,  Diagrams,  and  Exhibits  of  Materials. 

XXXIII 

1.  Models,  diagrams,  and  exhibits  of  material  forming  part 
of  the  evidence  taken  in  the  court  below,  in  any  case  pending 
in  this  court,  on  writ  of  error  or  appeal,  shall  be  placed  in  the 
custody  of  the  marshal  of  this  court  at  least  one  month  before 
the  case  is  heard  or  submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material,  placed  in 
the  custody  of  the  marshal  for  the  inspection  of  the  court  on 
the  hearing  of  a  case,  must  be  taken  away  by  the  parties  within 
one  month  after  the  case  is  decided.  When  this  is  not  done,  it 
shall  be  the  duty  of  the  marshal  to  notify  the  counsel  in  the 
case,  by  mail  or  otherwise,  of  the  requirements  of  this  rule; 
and  if  the  articles  are  not  removed  within  a  reasonable  time 
after  the  notice  is  given,  he  shall  destroy  them,  or  make  such 
other  disposition  of  them  as  to  him  may  seem  best. 
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Custody  of  Prisoners  on  Habeas  Corpus 

XXXIV 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or 
judge  declining  to  grant  the  writ  of  habeas  corpus,  the  custody 
of  the  prisoner  shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or 
judge  discharging  the  writ  after  it  has  been  issued,  the  prisoner 
shall  be  remanded  to  the  custody  from  which  he  was  taken  by 
the  writ,  or  shall,  for  good  cause  shown,  be  detained  in  custody 
of  the  court  or  judge,  or  be  enlarged  upon  recognizance  as  here- 
inafter provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or 
judge  discharging  the  prisoner,  he  shall  be  enlarged  upon  recog- 
nizance, with  surety,  for  appearance  to  answer  the  judgment 
of  the  appellate  court,  except  where,  for  special  reasons,  sure- 
ties ought  not  to  be  required. 

Assignment  of  Errors. 

XXXV 

1.  Where  an  appeal  or  a  writ  of  error  is  taken  from  a  dis- 
trict court  or  a  circuit  court  direct  to  this  court,  under  section  S 
of  the  act  entitled  ''An  act  to  establish  circuit  courts  of  appeals 
and  to  define  and  regulate  in  certain  cases  the  jurisdiction  of 
the  courts  of  the  United  States,  and  for  other  purposes,'*  ap- 
proved March  3,  1891,  the  plaintiff  in  error  or  appellant  shall 
file  with  the  clerk  of  the  court  below,  with  his  petition  for  the 
writ  of  error  or  appeal,  an  assignment  of  errors,  which  shall 
set  out  separately  and  particularly  each  error  asserted  and  in- 
tended to  be  urged.  No  writ  of  error  or  appeal  shall  be  allowed 
until  such  assignment  of  errors  shall  have  been  filed.  When 
the  error  alleged  is  to  the  admission  or  to  the  rejection  of  evi- 
dence, the  assignment  of  errors  shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected.    When  the  error  alleged 

• 

is  to  the  charge  of  the  court,  the  assignment  of  errors  shall  set 
out  the  part  referred  to  totidem  verbis,  whether  it  be  in  instruc- 
tions given  or  in  instructions  refused.  Such  assignment  of  er- 
rors shall  form  part  of  the  transcript  of  the  record,  and  be 
printed  with  it.  When  this  is  not  done  counsel  will  not  be 
heard,  except  at  the  request  of  the  court;  and  errors  not  as- 
signed according  to  this  rule  will  be  disregarded,  but  the  courts 
at  its  option,  may  notice  a  plain  error  not  assigned. 
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2.  The  plaintiff  in  error  or  appellant  shall  cause  the  record 
to  be  printed,  according  to  the  provisions  of  sections  2,  3,  4,  5, 
6,  and  9,  of  rule  10. 

Appeals  and  Writs  of  Error. 

XXXVI 

1.  An  appeal  or  a  writ  of  error  from  a  circuit  court  or  a  dis- 
trict court  direct  to  this  court,  in  the  cases  provided  for  in  sec- 
tions 5  and  6  of  the  act  entitled  ''An  act  to  establish  circuit 
courts  of  appeals,  and  to  define  and  regulate  in  certain  cases 
the  jurisdiction  of  the  courts  of  the  United  States,  and  for  other 
purposes,"  approved  March  3,  1891,  may  be  allowed,  in  term 
time  or  in  vacation,  by  any  justice  of  this  court,  or  by  any  cir- 
cuit judge  within  his  circuit,  or  by  any  district  judge  within  his 
district,  and- the  proper  security  be  taken  and  the  citation 
signed  by  him,  and  he  may  also  grant  a  supersedeas  and  stay  of 
execution  or  of  proceedings,  pending  such  writ  of  error  or 
appeal. 

2.  Where  such  writ  of  error  is  allowed  in  the  case  of  a  con- 
viction of  an  infamous  crime,  or  in  any  other  criminal  case  in 
which  it  will  lie  under  said  sections  5  and  6,  the  circuit  court 
or  district  court,  or  any  justice  or  judge  thereof,  shall  have 
power,  after  the  citation  is  served,  to  admit  the  accused  to  bail 
in  such  amount  as  may  be  fixed. 

Cases  prom  Circuit  Court  of  Appeals. 

XXXVII 

1.  Where,  under  section  6  of  the  said  act,  a  circuit  court  of 
appeals  shall  certify  to  this  court  a  question  or  proposition  of 
law,  concerning  which  it  desires  the  instruction  of  this  court 
for  its  proper  decision,  the  certificate  shall  contain  a  proper 
statement  of  the  facts  on  which  such  question  or  proposition 
of  law  arises. 

2.  If  application  is  thereupon  made  to  this  court  that  the 
whole  record  and  cause  may  be  sent  up  to  it  for  its  considera- 
tion, the  party  making  such  application  shall,  as  a  part  thereof, 
furnish  this  court  with  a  certified  copy  of  the  whole  of  said 
record. 

3.  Where  application  is  made  to  this  court  under  section  6 
of  the  said  act  to  require  a  case  to  be  certified  to  it  for  its  re- 
view and  determination,  a  certified  copy  of  the  entire  record 
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of  the  case  in  the  circuit  court  of  appeals  shall  be  furnished  to 
this  court  by  the  applicant,  as  part  of  the  application* 

Interest,  Costs,  and  Fees. 

XXXVIII 

The  provisions  of  Rules  23  and  24  of  this  court,  in  regard  to 
interest  and  costs  and  fees,  shall  apply  to  writs  of  error  and 
appeals  and  reviews  under  the  provisions  of  sections  5  and  6 
of  the  said  act, 

Mandates. 

XXXIX 

Mandates  shall  issue  as  of  course  after  the  expiration  of 
thirty  days  from  the  day  the  judgment  or  decree  is  entered, 
unless  the  time  is  enlarged  by  order  of  the  court,  or  of  a  justice 
thereof  when  the  court  is  not  in  session^  but  during  the  term. 


OFFICE  OF  THE  OLEKE, 
8UPBEME  OOnST  OF  THE  UNITED  STATES 

WASHINOTON,  D.  0. 


INSTBUCTIONS  AS  TO  APPLICATIONS  FOR  WRITS  OP  CERTIOHARI  tTNBSB 

ACT  OP  MARCH  3,  1891. 

The  following  are  the  requirements  on  applications  for  writs 
ot  certiorari  under  the  act  of  March  3,  1891: 

Petitions  are  docketed  in  this  court  as 
,  Petitioner,  v, ,  Respondent. 

Before  the  petition  will  be  docketed  there  must  be  furnished 
this  office : 

1.  An  original  petition,  with  written  signature  of  counsel. 

2.  A  certified  copy  of  the  transcript  of  the  record,  including 
all  proceedings  in  the  Circuit  Court  of  Appeals. 

3.  An  appearance  of  counsel  for  petitioner,  signed  by  a  mem- 
ber of  the  bar  of  this  court. 

4.  A  deposit  of  $25  on  account  of  costs. 

Before  submission  of  the  petition  there  must  be  furnished : 

1.  Proof  of  service  of  notice  of  date  fixed  for  submission  and 
of  copies  of  petition  and  brief  upon  counsel  for  the  respondent. 
About  two  weeks'  notice  should  be  given. 

2.  Twenty-five  printed  copies  of  the  petition. 

3.  Twenty-five  printed  copies  of  brief  in  support  of  petition^ 
if  any  such  brief  is  to  be  filed. 

4.  At  least  nine  uncertified  copies  of  record,  which  must  con- 
tain all  the  proceedings  in  the  Circuit  Court  of  Appeals.  These 
copies  may  be  made  up  by  using  copies  of  the  record  as  printed 
for  the  Circuit  Court  of  Appeals  and  adding  thereto  printed 
copies  of  the  proceedings  in  that  court.  If  a  sufficient  number 
of  records  thus  made  up  cannot  be  obtained,  making  it  neces- 
sary to  reprint  the  record  for  use  on  the  hearing  of  the  petition,, 
fifty  copies  must  be  printed  under  my  supervision,  in  order  that, 

60 
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should  the  petition  be  granted,  there  may  be  a  sufficient  number 
for  use  on  the  final  hearing. 

Monday  being  motion  day,  some  Monday  must  be  fixed  upon 
for  the  submission  of  the  petition.  No  oral  argument  is  per- 
mitted on  such  petitions,  but  they  must  be  called  up  and  sub- 
mitted in  open  court  by  counsel  for  petitioner,  or  by  some 
attorney  in  his  behalf. 

All  papers  in  the  case  must  be  filed  not  later  than  the  Saturday 
preceding  the  Monday  fixed  for  the  submission  of  the  Petition 

JAMES  H.  McKENNBT, 
Clerk  of  the  Supreme  Court  of  United  States. 


OBDEB  IN  BEFEBENCE  TO  APPEALS  FBOM  THE  OOUBT 

OF  CLAIMS. 


REOm^ATIONS  PRESCRIBED  BY  THE  SUPREME  COURT  OP  THE  UNITED 
STATES  UNDER  WHICH  APPEALS  MAY  BE  TAKEN  FROM  THE 
COURT  OF  CLAIMS  TO  SAID  SUPREME  COURT. 


Rule  I. 


In  all  cases  hereafter  decided  in  the  court  of  claims  in  which, 
by  the  act  of  congress,  such  appeals  are  allowable,  they  shall 
be  heard  in  the  supreme  court  upon  the  following  record,  and 
none  other: 

1.  A  transcript  of  the  pleadings  in  the  case,  of  the  final 
judgment  or  decree  of  the  court,  and  of  such  interlocutory  or- 
ders, rulings,  judgments,  and  decrees  as  may  be  necessary  to 
a  proper  review  of  the  case. 

2.  A  finding  by  the  court  of  claims  of  the  facts  in  the  case 
established  by  the  evidence  in  the  nature  of  a  special  verdict, 
but  not  the'  evidence  establishing  them ;  and  a  separate  state- 
ment of  the  conclusions  of  law  upon  said  facts,  upon  which  the 
court  founds  its  judgment  or  decree.  The  finding  of  facts  and 
conclusions  of  law  to  be  certified  to  this  court  as  a  part  of  the 
record. 

BULE  II. 

In  all  cases  in  which  judgments  or  decrees  have  heretofore 
been  rendered,  where  either  party  is  by  law  entitled  to  an  ap- 
peal, the  party  desiring  it  shall  make  application  to  the  court 
of  claims  by  petition  for  the  allowance  of  such  appeal.  Said 
petition  shall  contain  a  distinct  specification  of  the  errors  al- 
leged to  have  been  committed  by  said  court  in  its  rulings, 
judgment,  or  decree  in  the  case.  The  court  shall,  if  the  speci- 
fication of  the  alleged  error  be  correctly  and  accurately  stated, 
certify  the  same,  or  may  certify  such  alterations  and  modifica- 
tions of  the  points  decided  and  alleged  for  error  as,  in  the 
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judgment  of  said  court,  shall  distinctly,  fully,  and  fairly  pre- 
sent the  points  decided  by  the  court.  This,  with  the  transcript 
mentioned  in  Rule  I  (except  the  statement  of  facts  and  law 
therein  mentioned),  shall  constitute  the  record  on  which  those 
cases  shall  be  heard  in  the  supreme  court. 

Rule  III. 

In  all  cases  an  order  of  allowance  of  appeal  by  the  court  of 
claims,  or  the  chief  justice  thereof  in  yacation,  is  essential,  and 
the  limitation  of  time  for  grcmting  such  appeal  shall  eesse  to 
run  from  the  time  an  application  is  made  for  the  allowance  of 
appeal 

Rule  IV. 

In  all  cases  in  which  either  party  is  entitled  to  appeal  to  the 
supreme  court,  the  court  of  claims  shall  make  and  file  their 
finding  of  fact,  and  their  conclusions  of  law  therein,  in  open 
court>  before  or  at  the  time  they  enter  their  judgment  in  the 
case. 

Rule  V. 

In  every  such  case,  each  party,  at  such  time  before  trial  and 
in  such  form  as  the  court  may  prescribe,  shall  submit  to  it  a 
request  to  find  all  the  facts  which  the  party  considers  proven 
and  deems  material  to  the  due  presentation  of  the  case  in  the 
finding  of  facts. 

Rule  VI. 
(October  Term,  1882.) 

Ordered,  That  Rule  I,  in  reference  to  appeals  from  the  court 
of  claims,  be,  and  the  same  is  hereby,  made  applicable  to  ap- 
peals in  all  cases  heretofore  or  hereafter  decided  by  that  court 
under  the  jurisdiction  conferred  by  the  act  of  June  16,  1880, 
ch.  243,  **to  provide  for  the  settlement  of  all  outstanding  claims 
against  the  District  of  Columbia,  and  conferring  jurisdiction 
on  the  court  of  claims  to  hear  the  same,  and  for  other  purposes.'* 

Adopted  May  7, 1883. 


BULE8  OF  THE  UNITED  STATES  OISOXnT  OOUBTS  OF 

APPEALS. 


The  original  rules  of  the  circuit  Court  of  Appeals  are  here 
stated  as  changed  in  the  different  circuits;  and  where  the  rule 
has  not  been  changed,  it  is  printed  as  the  rule  in  the  first  circuit 
only,  which  indicates  that  it  is  in  force  in  all  the  circuits  in  which 
no  change  is  stated. 

Rule  I — Name 

The  court  adopts  "United  States  Circuit  Court  of  Appeals 
for  the  First  Circuit*'  as  the  title  of  the  court. 

[In  the  other  circuits  the  word  ** First"  preceding  ''cir- 
cuit'' is  ''Second,"  "Third,"  "Fourth,"  "Fifth,"  "Sixth," 
"Seventh,"  "Eighth,"  and    "Ninth,"  respectively.] 

Rule  II — Seal 

The  seal  shall  contain  the  words  "United  States"  on  the 
upper  part  of  the  outer  edge;  and  the  words  "Circuit  Court 
of  Appeals"  on  the  lower  part  of  the  outer  edge,  running  from 
left  to  right;  and  the  words  "First  Circuit"  in  two  lines,  in  the 
centre  with  a  dash  beneath;  as  follows:  [seal.] 

[In  the  other  circuits  the  word  "First"  preceding  "Circuit" 
and  the  word  "First"  on  the  seal,  are  "Second,"  "Third," 
"Fourth,"  "Fifth,"  "Sixth,"  "Seventh,"  "Eighth,"  and 
'  *  Ninth, ' '  respectively.  ] 

Rule  III — Terms  and  Sessions 

First  Circuit — One  term  of  this  court  shall  be  held  annually 
at  the  city  of  Boston  at  ten  o'clock  in  the  forenoon  on  the  first 
Tuesday  of  October.  Stated  sessions  thereof  shall  be  there  held 
at  the  same  hour  on  the  first  Tuesday  of  every  month,  and  may 
be  adjourned  to  such  times  and  places  as  the  court  may  from 
time  to  time  designate.  But,  unless  otherwise  ordered,  any 
adjournment  shall  be  held  to  have  been  made  to  the  first  day  of 
the  next  stated  session. 

Second  Circuit — One  term' of  this  court  shall  be  held  annually 
at  the  city  of  New  York,  on  the  last  Tuesday  of  October,  and 
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shall  be  adjourned  to  such  times  and  places  as  the  court  may 
from  time  to  time  designate. 

Third  Circuit — The  terms  of  this  court  shall  commence  and 
be  held  on  the  first  Tuesday  of  March,  and  the  first  Tuesday  of 
October,  at  the  city  of  Philadelphia. 

Fourth  Circuit — There  shall  be  held  in  the  city  of  Richmond, 
Virginia,  three  regular  terms  of  this  court;  one  on  the  first 
Tuesday  of  February,  one  on  the  first  Tuesday  of  May,  and  one 
on  the  first  Tuesday  of  November,  in  each  year. 

Fifth  Circuit — One  term  of  this  court  shall  be  held  annually 
at  the  <iity  of  New  Orleans  on  the  third  Monday  of  November, 
and  shall  be  adjourned  to  such  times  and  places  as  the  court 
may  from  time  to  time  designate. 

Sixth  Circuit — (1)  One  term  of  this  court  shall  be  held  an- 
nually on  the  Tuesday  after  the  first  Monday  of  October,  axjd 
adjourned  sessions  on  the  Tuesday  after  the  first  Monday  of 
each  other  month  in  the  year  except  August  and  September.  At 
the  July  session  no  causes  will  be  heard,  except  upon  special 
order  of  the  court.  A  printed  docket  containing  all  cases  dock- 
eted and  not  heard  shall  be  made  by  the  clerk  for  the  October, 
January,  and  April  sessions. 

(2)  All  sessions  of  the  court  shall  be  held  at  Cincinnati  unless 
otherwise  specially  ordered  by  the  court. 

(3)  The  court,  on  the  first  day  of  each  session,  except  the 
July  session,  will  begin  calling  the  cases  for  argument  in  the 
order  in  which  they  stand  on  the  docket,  and  proceed  from  day 
to  day  during  the  session  in  the  same  way. 

(4.)  If  the  parties,  or.  either  of  them,  shall  be  ready  when  the 
case  is  called,  the  same  will  be  heard,  provided  that  the  time 
within  which  to  file  briefs  has  expired.  But  a  case  may  be  con- 
tinued once  by  agreement  of  counsel  in  open  court  or  by  stipu- 
lation filed  in  the  clerk's  office,  to  any  session  during  the  term. 
Subsequent  continuances  must  be  made  by  the  court  on  motion 
for  cause  shown,  and  engagements  of  counsel  in  other  courts 
will  not  be  considered  good  cause  for  continuance. 

(5)  Each  day's  calendar  shall  consist  of  the  six  cases  next 
in  order  after  the  case  last  submitted  on  the  previous  day,  but 
the  calendar  will  not  include  any  case  continued  or  passed  by 
the  court  on  stipulation  of  counsel  before  the  adjournment  of 
court  on  the  previous  day.  The  calendar  for  each  day  shall  be 
exhibited  in  the  clerk's  office  at  the  adjournment  of  court  on 
the  previous  day.    Counsel  choosing  to  rely  on  the  judgment  of 
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the  clerk  as  to  the  probable  time  of  hearing  of  any  ease,  other- 
wise than  as  shown  in  the  day's  calendar  above  provided  for, 
must  do  so  at  their  own  risk. 

(6)  Two  or  more  cases  involving  the  same  question  may,  by 
leave  of  the  court  or  by  its  order,  be  heard  together,  but  they 
must  be  argued  as  one  case.  , 

(7)  For  good  cause  shown,  on  motion  of  either  party,  the 
court  may  advance  any  cause  upon  the  docket  to  be  heard  at 
any  session,  even  though  the  time  permitted  under  the  rules  for 
the  filing  of  briefs  may  not  have  expired  at  the  day  set  for  hear- 
ing. Such  motion  for  the  advancement  of  causes  will  be  heard 
only  upon  five  days*  previous  notice  to  opposing  counsel. 

Seventh  Circuit — ^A  term  of  this  court  shall  be  held  annually 
at  the  city  of  Chicago  on  the  first  Tuesday  in  October,  and  con- 
tinue until  the  first  Tuesday  in  October  of  the  succeeding  year. 
Every  term  shall  be  adjourned  to  such  time  and  places  as  the 
court  may  from  time  to  time  designate.  Unless  otherwise 
specially  ordered,  the  court  will  hold  at  Chicago  three  sessions 
for  the  hearing  of  causes  during  each  term,  beginnng  on  the 
first  Tuesdays  in  October  and  January,  respectively,  and  the 
second  Tuesday  in  April. 

Eighth  Circuit — Three  terms  of  this  court  will  be  held  an- 
nually, one  at  the  city  of  St.  Paul  on  the  first  Monday  of  May, 
one  at  the  city  of  Denver  on  the  first  Monday  of  September,  and 
one  at  the  city  of  St.  Louis  on  the  first  Monday  of  December. 
Cases  from  Minnesota,  North  Dakota,  South  Dakota,  Nebraska, 
Iowa,  Kansas,  Missouri,  Arkansas,  Oklahoma,  and  the  Indian 
Territory  in  which  transcripts  are  filed  on  or  before  the  first 
day  of  April,  and  cases  from  Colorado,  Utah,  Wyoming,  and 
New  Mexico  in  which  transcripts  and  stipulations  of  the  parties 
for  their  hearing  of  causes  during  each  term,  beginning  on  or 
before  the  first  day  of  April,  and  those  only,  will  be  heard  at 
the  succeeding  May  Term  of  the  court  in  St.  Paul. 

Cases  from  Colorado,  Wyoming,  Utah,  and  New  Mexico  in 
which  transcripts  are  filed  on  or  before  the  first  day  of  July, , 
and  cases  from  the  remainder  of  the  circuit  in  which  transcripts 
and  stipulations  of  the  parties  for  their  hearing  at  the  Septem- 
ber Term  in  Denver  are  filed  on  or  before  the  first  day  of  July, 
and  those  only,  will  be  heard  at  the  succeeding  September  Term 
in  Denver. 

Cases  from  Minnesota,  North  Dakota,  South  Dakota,  Ne- 
braska, Iowa,  Kansas,  Missouri,  Arkansas,  Oklahoma,  and  the 
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Indian  Territory  in  which  transcripts  are  filed  on  or  before  the 
first  day  of  October  and  cases  from  Colorado,  Wyoming,  Utah, 
and  New  Mexico  in  which  transcripts  and  stipulations  of  the 
parties  for  their  hearing  at  the  December  Term  in  St.  Louis  are 
filed  on  or  before  the  first  day  of  October,  and  those  only,  will 
be  heard  at  the  succeeding  December  Term  in  St.  Louis. 

These  terms  of  the  court  may  be  adjourned  to  such  times  and 
places  as  the  court  may  from  time  to  time  designate. 

Ninth  Circuit — One  term  of  this  court  shall  be  held  annually 
at  the  city  of  San  Francisco  on  the  first  Monday  of  October,  and 
shall  be  adjourned  to  such  times  and  places  as  the  court  may 
from  time  to  time  designate. 

Bulb  IV — Quorum 

First  Circuit — (1)  In  the  absence  of  a  quorum  on  any  day 
appointed  for  holding  a  term,  or  on  any  day  to  which  the  court 
is  adjourned,  any  judge  who  attends  shall  adjourn  the  court 
from  day  to  day ;  or,  if  no  judge  is  present,  the  clerk  shall  so 
adjourn ;  and,  in  the  absence  of  all  the  judges  and  the  clerk,  the 
marshal  or  his  deputy  shall  so  adjourn.  But  the  court  may, 
from  time  to  time,  as  provided  in  Rule  3,  enter  orders  directing 
an  adjournment,  or  adjournments,  for  longer  periods  than  from 
day  to  day,  or  sine  die. 

(2)  Any  judge  attending  when  less  than  a  quorum  is  present 
may  make  all  necessary  orders  touching  any  suit,  proceeding, 
or  process  depending  in  or  returned  to  the  court,  preparatory 
to  hearing,  trial,  or  decision  thereof. 

Ninth  Circuit — (1)  If,  at  any  term  or  session,  a  quorum  does 
not  attend  on  any  day  appointed  for  holding  it,  any  judge  who 
does  attend  may  adjourn  the  court  from  time  to  time,  or,  in  the 
absence  of  any  judge,  the  clerk  may  adjourn  the  court  from 
day  to  day.  If,  during  a  term,  after  a  quorum  has  assembled, 
less  than  that  number  attend  on  any  day,  any  judge  attending 
may  adjourn  the  court  from  day  to  day  until  there  is  a  quorum 
or  may  adjourn  without  day. 

Rule  V — Clerk 

(1)  The  clerk's  office  shall  be  kept  at  the  place  designated  in 
the  act  creating  the   court  at  which  a  term  shall  be  held 

annually. 

(2)  The  clerk  shall  not  practice,  either  as  attorney  or  coun- 
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«ellor,  in  this  court  or  in  any  other  court  while  he  shall  continue 
to  be  clerk  of  this  court. 

(3)  He  shall,  before  he  enters  on  the  execution  of  his  office, 
take  an  oath  in  the  form  prescribed  by  section  782,  Rev,  Stats., 
And  shall  give  bond  in  a  sum  to  be  fixed,  and  with  sureties  to  be 
approved,  by  the  court,  faithfully  to  discharge  the  duties  of  his 
office  and  seasonably  to  record  the  decrees,  judgments,  and  de- 
terminations of  the  court.  A  copy  of  such  bond  shall  be  entered 
on  the  journal  of  the  court,  and  the  bond  shall  be  deposited  for 
safe-keeping  as  the  court  may  direct. 

(4)  He  shall  not  permit  any  original  record  or  paper  to  be 
taken  from  the  court  room  or  from  the  office,  without  an  order 
from  the  court. 

Section  1  of  this  rule  in  the  Fifth  CirciUt  provides  that  the 
•clerk's  office  shall  be  kept  in  the  city  of  New  Orleans  and  in 
the  Ninih  Circuit  that  the  clerk's  office  shall  be  kept  in  San 
Francisco,  California,  and  by  sec.  3  of  this  rule  in  the  Fifth 
Circuit  it  is  provided  that  the  bond,  instead  of  being  in  a  sum 
to  be  fixed,  shall  be  in  the  sum  of  ten  thousand  dollars  ($10,000) 
while  the  words  **  except  as  provided  in  Rule  23"  are  embraced 
in  sec.  4  of  this  rule  in  the  Ninth  Circuit. 

In  the  Seventh  Circuit  sec.  1  of  this  rule  provides  that  the 
•clerk's  office  shall  be  kept  in  Chicago,  and  to  it  is  added  these 
iirords : 

(5)  All  fees  collected  by  the  clerk  which  are  not  properly 
taxable  as  costs  in  any  case,  and  which  are  not  by  law  required 
to  be  by  him  deposited  in  the  Treasury  of  the  United  States 
shall  constitute  a  fund  to  be  expended  by  the  clerk,  under  the 
direction  of  the  court,  in  the  purchase  of  law  books  for  thfe 
library  of  the  court. 

(6)  The  clerk  shall  keep  an  accurate  and  itemized  account 
of  all  moneys  received  by  him  officially,  including  costs 
and  fees  in  cases  in  the  court  and  fees  and  moneys  collected 
on  any  account  whatever,  and  shall  deposit  the  same  as  re- 
ceived daily  to  his  credit  as  clerk,  and  separately  from  all  indi- 
vidual accounts  in  a  national  bank  designated  by  the  senior 
judge,  and  at  the  end  of  each  month  and  whenever  required  by 
the  court  or  senior  judge,  shall  submit  to  the  senior  judge  a  de- 
tailed report  showing  by  items  all  moneys  received  and  all 
moneys  paid  out  during  the  month,  and  the  total  balances  on 
iand  from  each  and  all  sources  of  receipt;  each  report  shall 
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be  accompanied  by  a  statement,  over  the  signature  of  the  cash- 
ier or  other  oflScer  of  the  bank  in  which  the  deposit  is  kept,  of 
the  amount  in  the  bank  to  the  credit  of  the  clerk  at  the  close 
of  the  last  day  included  in  the  report. 

Rule  VI — Marshal  and  Other  Officers 

First  Circuit — The  marshal  shall  be  in  attendance  during 
the  sessions  of  the  court  with  such  number  of  bailiffs,  messen- 
gers, and  other  officers  as  the  court  may  from  time  to  time 
order. 

Second  and  Third  Circuits — (1)  Every  marshal  and  deputy 
marshal  shall,  before  he  enters  on  the  duties  of  his  appoint^ 
ment,  take  an  oath  in  the  form  prescribed  by  sec.  782,  Rev, 
Stats.,  and  the  marshal  shall,  before  he  enters  on  the  duties  of 
his  office,  give  bond  in  a  sum  to  be  fixed,  and  with  sureties  to  be 
approved,  by  the  court,  for  the  faithful  performance  of  said 
duties  by  himself  and  his  deputies.  Said  bond  shall  be  filed 
and  recorded  in  the  office  of  the  clerk  of  the  court. 

(2)  The  marshal  and  crier  shall  be  in  attendance  during  the 
sessions  of  the  court,  with  such  number  of  bailiffs  and  mes- 
sengers as  the  court  may,  from  time  to  time,  order 

Fourth,  Fifth,  Eighth,  and  Ninth  Circuits — ^The  marshal  and 
crier  shall  be  in  attendance  during  the  sessions  of  the  courts 
with  such  number  of  bailiffs  and  messengers  as  the  court  may, 
from  time  to  time,  order. 

Sixth  and  Seventh  Circuits — (1)  The  crier  and  bailiffs  of  the- 
court  shall,  before  they  enter  on  their  duties,  take  an  oath  in  the 
form  prescribed  by  sec.  782,  Rev.  Stats. 

(2)  The  marshal  and  crier  shall  be  in  attendance  during  the 
sessions  of  the  court,  with  such  number  of  bailiffs  and  mes- 
sengers as  the  court  may,  from  time  to  time,  order. 

Rule  VII — Attorneys  and  Counsellors 

First  and  Se-cond  Circuits — ^All  attorneys  and  counsellors  ad- 
mitted  to  practice  in  the  supreme  court  of  the  United  States,  or 
in  any  circuit  court  of  the  United  States,  shall  become  attorneys 
and  counsellors  in  this  court  on  taking  an  oath  or  affirmation 
in  the  form  prescribed  by  Rule  2  of  the  supreme  court  of  the 
United  States  and  on  subscribing  the  roll;  but  no  fee  shall  be 
charged  therefor. 

Third  Circuit — ^All  attorneys  and  counsellors  admitted  to- 
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practice  in  the  supreme  court  of  the  United  States  or  in  any 
circuit  court  of  the  United  States  shall  become  attorneys  and 
counsellors  in  this  court,  on  taking  an  oath  or  affirmation  in 
the  form  prescribed  by  Rule  2  of  the  supreme  court  of  the 
United  States  and  on  subscribing  the  roll;  but  no  fee  shall  be 
charged  therefor,  and  all  attorneys  and  counsellors  of  the  cir- 
cuit court  of  the  United  States  for  the  third  circuit  shall  be 
attorneys  and  counsellors  of  this  court  without  taking  any 
further  oath. 

Fourth  Circuit — ^All  attorneys  and  counsellors  admitted  to 
practice  in  the  supreme  court  of  the  United  States  or  in  any 
circuit  court  of  the  United  States  shall  become  attorneys  and 
counsellors  in  this  court  on  taking  an  oath  or  affirmation  in  the 
form  prescribed  by  Rule  2  of  the  supreme  court  of  the  United 
States,  subscribing  the  roll,  and  on  payment  of  a  fee  of  $5.00. 

Fifth  Circuit — ^All  attorneys  and  counsellors  admitted  to  prac- 
tice in  the  supreme  court  of  the  United  States,  or  in  any  circuit 
court  of  the  United  States,  upon  filing  certificate  of  such  ad- 
mission with  the  clerk  of  this  court,  and  upon  taking  an  oath 
or  affirmation  in  the  following  form,  viz : 

**I, ,  do  solemnly  swear  (or  affirm)  that  I  will  de- 
mean myself  as  an  attorney  and  counsellor  of  this  court  up- 
rightly and  according  to  law,  and  that  I  will  support  the  Con- 
stitution of  the  United  States,"  (a  copy  of  which  shall  also  be 
filed  with  the  clerk),  shall  become  attorneys  and  counsellors 
of  this  court;  provided,  however,  that  any  attorney  or  counsellor 
eligible  to  admission  as  an  attorney  and  counsellor  of  this  court 
may  be  admitted  to  practice,  on  motion,  in  open  court,  upon 
taking  the  oath  or  affirmation  as  prescribed,  and  subscribing  the 
roll.  On  each  admission  the  clerk  will  collect  ten  dollars 
($10.00)  to  be  applied  to  the  purchase  of  law  books  for  the  use 
of  the  court  and  bar. 

Sixth  Circuit — ^AU  attorneys  and  counsellors  permitted  to 
practice  in  the  supreme  court  of  the  United  States  or  in  any 
circuit  court  of  the  United  States  shall  become  attorneys  and 
counsellors  in  this  court  on  taking  an  oath  or  affirmation  aa 
prescribed  by  Rule  2  of  the  supreme  court  of  the  United  States, 
and  upon  subscribing  the  roll. 

The  fee  for  such  admission  shall  be  ten  dollars  ($10.00)  in 

m 

accordance  with  the  table  of  fees  as  prepared  by  the  supreme 
court  of  the  United  States. 
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Every  person  taking  the  oath  and  paying  such  fee  shall  be 
entitled  to  a  certificate  of  his  admission,  signed  by  the  clerk. 

Seventh  Circuit — All  attorneys  and  counsellors  admitted  to 
practice  in  the  supreme  court  ofthe  United  States  or  in  any 
circuit  court  of  the  United  States  shall  become  attorneys  and 
counsellors  in  this  court  on  taking  an  oath  or  affirmation  in  the 
form  prescribed  by  Rule  2  of  the  supreme  court  of  the  United 
States,  and  on  subscribing  the  roll. 

Eighth  Circuit — ^All  attorneys  and  counsellors  admitted  to 
practice  in  the  supreme  court  of  the  United  States  or  in  any 
circuit  court  of  the  United  States,  or  in  the  supreme  court  of 
any  state  in  this  circuit,  may,  upon  motion  of  some  member  of 
the  bar  of  this  court,  be  admitted  as  attorneys  and  counsellors 
in  this  court  on  taking  an  oath  or  affirmation  in  the  form  pre- 
scribed by  Rule  2  of  the  supreme  court  of  the  United  States,  and 
on  subscribing  the  roll ;  but  no  fee  shall  be  charged  therefor. 

(2)  And  any  attorney  and  counsellor  admitted  to  practice  in 
the  courts  of  highest  original  jurisdiction  in  the  states  and  terri- 
tories of  this  circuit,  or  in  the  supreme  courts  of  such  states  and 
territories,  or  in  the  district  or  circuit  courts  of  the  United 
States  for  this  circuit,  will  be  admitted  to  practice  and  enrolled 
as  an  attorney  and  counsellor  of  this  court,  upon  furnishing  to 
the  clerk  of  this  court  a  certificate  of  a  clerk  or  judge  of  any 
one  of  the  courts  named  that  the  applicant  is  an  attorney  of 
any  one  of  said  courts,  and  upon  subscribing  and  forwarding 
to  the  clerk  the  following  oath:  **I  do  solemnly  swear  (or 
affirm)  that  I  will  demean  myself  as  an  attorney  and  counsellor 
of  the  circuit  court  of  appeals  for  the  eighth  circuit,  uprightly 
and  according  to  law ;  and  that  I  will  support  the  Constitution 
of  the  United  States.    So  help  me  God." 

Ninth  Circuit — All  attorneys  admitted  to  practice  in  the  su- 
preme court  of  the  United  States  or  in  any  circuit  court  of  the 
ninth  circuit  shall  be  deemed  attorneys  of  the  circuit  court  of 
appeals  for  the  ninth  circuit;  but  such  attorneys,  on  or  before 
their  first  appearance  in  open  court  in  said  court  shall  take  an 
oath  or  affirmation,  in  the  form  prescribed  by  Rule  2  of  the  su- 
preme court  of  the  United  States  and  subscribe  the  roll  of  at- 
torneys. All  other  persons  who  have  been  admitted  to  practice 
in  the  highest  court  of  any  state  or  territory  upon  presenting 
satisfactory  evidence  of  good  moral  character  and  fair  pro- 
fessional standing,  may  be  admitted  to  practice  in  said  court 
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upon  taking  the  oath  so  prescribed  and  subscribing  the  roll  of 
attorneys.^ 

Rule  VIII —  Practix^e 

The  practice  shall  be  the  same  as  in  the  supreme  court  of  the- 
United  States,  as  far  as  the  same  shall  be  applicable. 

Rule  IX — Process 

All  process  of  this  court  shall  be  in  the  name  of  the  President 
of  the  United  States,  and  shall  be  in  like  form  and  tested  in 
the  same  manner  as  process  of  the  supreme  court. 

Rule  X — BUI  of  Exceptions 

The  judges  of  the  circuit  and  district  courts  shall  not  allow 
any  bill  of  exceptions  which  shall  contain  the  charge  of  the 
court  at  large  to  the  jury  in  trials  at  common  law  upon  any  gen- 
eral exception  to  the  whole  of  such  charge.  But  the  party  ex- 
cepting shall  be  required  to  state  distinctly  the  several  matters 
of  law  in  such  charge  to  which  he  excepts,  and  those  matters  of 
law,  and  those  only,  shall  be  inserted  in  the  bill  of  exceptions 
and  allowed  by  the  court. 

In  the  Seventh  Circuit  the  rule  contains  the  following  ad- 
ditions : 

(2)  A  bill  of  exceptions  shall  contain  of  the  evidence  only 
such  a  statement  as  is  necessary  for  the  presentation  and  de- 
cision of  questions  saved  for  review,  and  unless  there  be  saved 
a  question  which  requires  the  consideration  of  all  the  evidence, 
a  bill  of  exceptions  containing  all  the  evidence  shall  not  be 
allowed. 

(3)  No  document  shall  be  copied  more  than  once  in  a  bill 
of  exceptions  or  in  a  transcript  of  the  record  of  the  case,  but 
instead  there  shall  be  inserted  a  reference  to  the  one  copy  set 
out.  A  motion  for  a  new  trial  and  orders  and  entries  relating 
thereto  shall  not  be  set  out  in  the  transcript  unless  required 
by  written  praecipe,  of  which  a  copy  shall  also  be  set  out. 

(4)  The  cost  of  unnecessary  matter  in  the  bill  of  exceptiolis 
or  transcript  or  in  the  printed  record  shall  not  be  recovered 
of  the  appellee  or  defendant  in  error,  and  in  its  discretion  the 
court  will  in  case  of  dispute  appoint  a  referee  to  determine  and 
report  what  was  necessary  therein,  and  will  tax  the  cost  of  the 
reference  as  shall  seem  just. 
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Rule  XI — Assignment  of  Errors 

The  plaintiff  in  error,  or  appellant,  shall  file  with  the  clerk 
of  the  court  below,  with  his  petition  for  the  writ  of  error  or  ap- 
peal,  an  assignment  of  errors  which  shall  set  out  separately  and 
particularly  each  error  asserted  and  intended  to  be  urged.  No 
writ  of  error  or  appeal  shall  be  allowed  until  such  assignment 
of  errors  shall  have  been  filed.  When  the  error  alleged  is  to 
the  admission  or  to  the  rejection  of  evidence,  the  assignment  of 
'  errors  shall  quote  the  full  substance  of  the  evidence  admitted  or 
rejected.  When  the  error  alleged  is  to  the  charge  of  the  court, 
each  specification  of  error  shall  set  out  the  part  referred  to 
totidem  verbis,  whether  it  be  in  instructions  given  or  in  in- 
structions refused,  and  shall  state  distinctly  the  grounds  of  ob- 
jection to  an  instruction  given.  Such  assignment  of  errors 
shall  form  part  of  the  transcript  of  the  record  and  be  printed 
with  it.  When  this  is  not  done  counsel  will  not  be  heard,  ex- 
cept at  the  request  of  the  court,  and  errors  not  assigned  accord- 
ing to  this  rule  will  be  disregarded,  but  the  court  at  its  option 
may  notice  a  plain  error  not  assigned. 
In  the  Seventh  Circuity  the  rule  contains  the  following  clause : 
**When  the  evidence  rejected  is  oral  testimony  a  written 
statement  of  the  substance  of  what  the  witness  was  expected  to 
testify  shall  be  filed  and  brought  to  the  attention  of  the  court 
before  the  retirement  of  the  jury. 

Rule  XTT — Objections  to  Evidence  in  the  Record 

In  all  cases  of  equity  or  admiralty  jurisdiction  heard  in  this 
court,  no  objection  shall  be  allowed  to  be  taken  to  the  admissi- 
bility of  any  deposition,  deed,  grant,  exhibit,  or  translation 
found  in  the  record  as  evidence,  unless  objection  was  taken 
thereto  in  the  court  below  and  entered  of  record ;  but  the  same 
shall  otherwise  be  deemed  to  have  been  admitted  by  consent. 

Rule  XIII — Supersedeas  and  Cost  Bond 

(1)  Supersedeas  bonds  in  the  circuit  and  district  courts  must 
be  taken,  with  good  and  sufficient  security,  that  the  plaintiff  in 
error  or  appellant  shall  prosecute  his  writ  or  appeal  to  effect, 
and  answer  all  damages  and  costs,  if  he  fails  to  make  his  plea 
good.  Such  indemnity,  where  the  judgment  or  decree  is  for 
the  recovery  of  money  not  otherwise  secured,  must  be  for  the 
whole  amount  of  the  judgment*  or  decree,  including  just  dam- 
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ages  for  delay,  and  costs  and  interest  on  the  appeal ;  but  in  all 
suits  where  the  property  in  controversy  necessarily  follows  the 
suit,  as  in  real  actions  and  replevin,  and  in  suits  on  mortgages, 
or  where  the  property  is  in  the  custody  of  the  marshal  under 
admiralty  process,  or  where  the  proceeds  thereof,  or  a  bond  for 
the  value  thereof,  is  in  custody  of  the  court,  indemnity  in  all 
such  cases  will  be  required  only  in  an  amount  sufficient  to  se- 
cure the  sum  recovered  for  the  use  and  detention  of  the  prop- 
erty, and  the  costs  of  the  suit  and  just  damages  for  delay,  and 
costs  and  interest  on  the  appeal. 

(2)  On  an  appeal  from  any  interlocutory  order  or  decree, 
the  appellant  shall,  at  the  time  of  the  allowance  thereof,  file  a 
bond  to  the  adverse  party  in  such  sum  as  the  judge  who  allowed 
the  appeal  shall  direct,  to  answer  all  costs  if  he  shall  fail  to 
sustain  his  appeal. 

In  the  Second,  Third,  Fourth,  Fifth,  Sixth,  Seventh,  Eighth, 
and  Ninth  Circuits  the  rule  is  as  in  the  First  Circuit  except  that 
the  second  clause  reads : 

(2)  On  all  appeals  from  any  interlocutory  order  or  decree 
granting  or  continuing  an  injunction  in  a  circuit  or  district 
court,  the  appellant  shall,  at  the  time  of  the  allowance  of  said 
appeal,  file  with  the  clerk  of  such  circuit  or  district  court  a  bond 
to  the  opposite  party  in  such  sum  as  such  court  shall  direct,  to 
answer  all  costs  if  he  shall  fail  to  sustain  his  appeal. 

Rule  XIV — Writs  of  Error,  Appeals,  Return,  and  Record 

First  Circuit — (1)  The  clerk  of  the  court  to  which  any  writ 
of  error  may  be  directed  shall  make  a  return  of  the  same  by 
transmitting  a  true  copy  of  the  record,  bill  of  exceptions,  as- 
signment of  errors,  and  all  proceedings  in  the  case,  under  his 
hand  and  the  seal  of  the  court. 

(2)  In  all  cases  brought  to  this  court  by  writ  of  error  or  ap- 
peal to  review  any  judgment  or  decree,  the  clerk  of  the  court 
by  which  such  judgment  or  decree  was  rendered  shall  annex  to 
and  transmit  with  the  record  a  copy  of  the  opinion  or  opinions 
filed  in  the  case. 

(3)  No  case  will  be  heard  until  a  complete  record,  containing 
in  itself  and  not  by  reference,  all  the  papers,  exhibits,  deposi- 
tions, and  other  proceedings  which  are  necessary  to  the  hear- 
ing in  this  court,  shall  be  filed. 

(4)  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion 
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of  the  presiding  judge  in  any  circuit  or  district  court  that 
original  papers  of  any  kind  should  be  inspected  in  this  court 
upon  writ  of  error  or  appeal,  such  presiding  judge  may  make 
such  rule  or  order  for  the  safe-keeping,  transporting,  and  re- 
turn of  such  original  papers  as  to  him  may  seem  proper;  and 
this  court  will  receive  and  consider  such  original  papers  in 
connection  with  the  transcript  of  the  proceedings. 

(5)  All  appeals,  writs  of  error,  and  citations,  must  be  made 
returnable  not  exceeding  thirty  days  from  the  day  of  signing 
the  citation,  whether  the  return-day  fall  in  vacation  or  in  term 
time,  and  be  served  before  the  return-day. 

(6)  The  record  in  cases  of  admiralty  and  maritime  jurisdic- 
tion shall  be  made  up  as  provided  in  general  admiralty  Rule 
No.  52  of  the  supreme  court. 

The  testimony  in  such  record  shall  embrace  the  viva  voce 
proof  in  the  district  court,  if  the  same,  or  the  substance  thereof, 
has  been  reduced  to  writing  with  the  approval  of  its  judge. 
The  reasonable  costs  of  so  reducing  the  same  to  writing  may  be 
taxed  as  a  part  of  the  costs  of  the  record,  except  so  far  as 
allowed  as  costs  in  the  district  court. 

(7)  Further  proof  in  instance  causes  in  admiralty  shall  in- 
clude only  that  which  could  not  with  diligence  have  been  had 
at  the  trial  below,  or  which  was  there  rejected,  or  was  omitted 
through  misapprehension,  provided  the  evidence  be  accom- 
panied with  a  certificate  of  counsel  showing  reasonable  excuse 
for  the  misapprehension.  Except  by  order  of  the  court  first  ob- 
tained, merely  cumulative  proofs  shall  not  be  so  taken ;  but  for 
this  purpose  the  evidence  of  witnesses  who  had  diflf erent  duties, 
interests,  or  opportunities  of  observation,  will  not  ordinarily 
be  held  cumulative  in  ^cases  of  collision  or  other  maritime  tort. 

(8)  Such  further  proof  may  be  taken  after  the  appeal  is  al- 
lowed, in  the  manner  provided  by  law  for  depositions  de  heiie 
esse,  or  by  any  examiner  appointed,  by  any  circuit  or  district 
judge,  or  selected  by  the  parties,  or  upon  interrogatories  and 
commissions  as  provided  in  Rule  13  of  the  circuit  courts  of  this 
circuit,  mutatis  mutandis.  It  must  be  taken  and  filed  forthwith 
after  it  is  obtainable,  but  it  cannot,  except  by  order  of  the  court, 
be  taken  or  filed  within  thirty  days  before  any  session  at  which 
the  cause  may  be  heard,  nor  thereafterwards  until  the  cause  has 
been  postponed  to  the  next  term  or  session. 

(9)  Objections  to  further  proof  shall  be  filed  with  the  magis- 
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trate  and  returned  with  the  evidence.  Within  seven  days  after 
the  evidence  taken^  the  party  so  objecting  may  file  in  print  a 
motion  to  suppress  the  same,  with  a  copy  of  the  objections  and 
a  brief.  The  other  party  may  within  seven  days  thereafter  file 
in  print  a  counter-statement  and  brief.  The  objections  and 
counter-statement,  so  far  as  they  contain  matters  of  fact  dehors^ 
the  record,  shall  be  verified  by  affidavit.  The  court  will  con- 
sider the  objections  in  advance  of  the  trial,  or  in  connection 
therewith,  as  it  may  in  each  cas.e  determine  and  without  oral 
argument,  and  will  order  suppressed  evidence  not  rightfully 
taken.  The  party  taking  the  evidence  so  suppressed  shall  pay; 
the  costs  arising  therefrom,  including  the  printing  thereof. 

(10)  Nothing  herein  shall  exclude  applications  for  leave  to 
take  further  proof,  or  objections  thereto,  in  advance  of  the 
taking  thereof,  .or  objections  touching  the  formalities  of  taking 
it ;  but  the  latter  must  be  brought  to  the  attention  of  the  court 
forthwith  after  the  evidence  is  filed. 

Second,  Fourth,  and  Sixth  Circuits — (1)  The  clerk  of  the 
court  to  which  any  writ  of  error  may  be  directed  shall  make  a 
return  of  the  same  by  transmitting  a  true  ,copy  of  thfe  record, 
bill  of  exceptions,  assignment  of  errors,  and  all  proceedings  .in 
the  case  under  his  hand  and  the  seal  of  the  court. 

(2)  In  all  cases  brought  to  this  court,  by  writ  of  error  or  ap- 
peal, to  review  any  judgment  or  decree,  the  clerk  of  the  court 
by  which  such  judgment  or  decree  was  rendered  shall  annex 
to  and  transmit  with  the  record  a  copy  of  the  opinion  or  opin* 
ions  filed  in  the  case. 

(3)  No  case  will  be  heard  until  a  complete  record,  containing 
in  itself,  and  not  by  reference,  all  the  papers,  exhibits,  deposi- 
tions, and  other  proceedings,  which  are  necessary  to  the  hear- 
ing in  this  court,  shall  be  filed. 

(4)  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion 
of  the  presiding  judge  in  any  circuit  or  district  court,  that 
original  papers  of  any  kind  should  be  inspected  in  this  court, 
upon  writ  of  error  or  appeal,  such  presiding  judge  may  make 
such  rule  or  order  for  the  safe-keeping,  transporting,  and  re- 
turn of  such  original  papers  as  to  him  may  seem  proper;  and 
this  court  will  receive  and  consider  such  original  papers  in 
connection  with  the  transcript  of  the  proceedings. 

(5)  All  appeals,  writs  of  error,  and  citations  must  bQ  made 
returnable  not  exceeding  thirty  days  from  the  day  of  signing* 
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the  citation,  whether  the  return-day  fall  in  vacation  or  in  term 
time,  and  be  served  before  the  return-day. 

(6)  The  record  in  cases  of  admiralty  and  maritime  jurisdic- 
tion shall  be  made  up  as  provided  in  general  admiralty  Rule  52 
of  the  supreme  court. 

In  the  Third  Circuit  this  rule  is  the  same  as  in  the  Second 
Circuit  as  above  given,  except  that  after  the  word  ''directed/* 
in  the  first  section  is  added  the  words  "upon  being  paid  or 
tendered  his  fee  therefor."  In  the  Fifth  Circuit  it  is  the  same 
as  in  the  Second  as  above  given,  except  that  section  5  thereof 
was  amended  Jan.  12,  1905,  by  the  addition  of  a  clause  as  fol- 
lows: 

^'Provided,  however,  that  appeals  taken  from  interlocutory 
decrees  under  the  seventh  section  of  the  act  entitled  *  An  Act  to 
Establish  Circuit  Courts  of  Appeal  and  Define  and  Regulate 
in  Certain  Cases  the  Jurisdiction  of  the  Courts  of  the  United 
States  and  for  Other  Purposes,'  approved  Mar.  3,  1891,  as  said 
seventh  section  is  amended  by  an  act  approved  Feb.  18,  1895. 
^hall  be  made  returnable  not  exceeding  ten  days  from  the  day 
of  taking  the  same." 

In  the  Seventh  Circuit,  the  rule  as  to  the  first  six  sections  is 
the  same  as  in  the  Second  Circuit,  except  that  the  following 
words  are  added  to  sec.  1 : 

"The  clerk  may  require  of  the  appellant  or  plaintiff  in  error, 
a  written  pwecipe  stating  in  detail  what  the  transcript  shall 
contain,  and  when  a  pnecipe  is  filed  shall  insert  a  copy  thereof 
in  the  transcript." 

And  to  sec.  5,  are  added  these  words : 

"If  a  party  be  non-resident  the  citation  and  any  other  writ 
or  notice  necessary  in  the  prosecution  of  the  appeal  or  writ  of 
error  may  be  served  upon  such  party's  counsel  or  attorney  of 
record,  who  for  such  purpose  may  not  be  discharged  unless 
another,  resident,  be  designated  of  record  in  the  case  upon 
whom  service  may  be  made.'' 

In  this  circuit  there  are  but  six  sections  in  the  rule. 

In  theEighth  Circuit,  Rule  14  is  the  same  as  in  the  Second, 
Fourth,  and  Sixth  Circuits,  except  that  the  words  "and  in 
cases  at  law  a  complete  copy  of  the  charge  of  the  court  to  the 
jury"  are  added  to  Clause  2,  and  by  Clause  5,  appeals,  writs  of 
error,  and  citations  are  made  returnable  not  exceeding  sixty 
days  from  the  day  of  signing  the  citation. 
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In  the  Ninth  Circuit  the  14th  Rule  is  the  same  as  in  the  Sec- 
ond Circuit,  except  that  after  the  word  ** record"  in  Clause  1, 
there  is  added  the  words  "opinion  or  opinions  of  the  court," 
and  Clause  2  reads  as  follows : 

(2)  **In  all  cases  brought  to  this  court  by  writ  of  error  or  ap- 
peal, to  review  any  judgment  or  decree,  the  clerk  of  the  court 
by  which  such  judgment  or  decree  was  rendered  shall  annex 
to  and  transmit  with  the  record  the  original  writ  of  error  and 
citation,  or  citations  issued  in  the  cause,  and  a  certificate  under 
seal,  stating  the  cost  of  the  record  and  by  whom  paid.'* 

And  sec.  5  reads  as  follows : 

(5)  "All  appeals,  writs' of  error  and  citations  must  be  made 
returnable  at  San  Francisco,  California,  not  exceeding  thirty 
days  from  the  day  of  signing  the  citation,  whether  the  return 
day  fall  in  vacation  or  in  term  time,  and  be  served  before  the 
return  day." 

Note.  In  all  the  Circuits  but  the  Eighth  writs  of  error,  appeals,  and 
citations  are  retunable  within  30  days  from  date  of  signing  the  cita- 
tion.   In  the  Eighth  Circuit  the  period  is  60  days. 

Rule  XV — Translations 

"Whenever  any  record  transmitted  to  this  court  upon  a  writ 
of  error  or  appeal  shall  contain  any  document,  paper,  testi- 
mony, or  other  proceeding  in  a  foreign  language,  and  the 
record  does  not  also  contain  a  translation  of  such  document, 
paper,  testimony,  or  other  proceeding,  made  under  the  au- 
thority of  the  inferior  court,  or  admitted  to  be  correct,  the 
record  shall  not  be  printed,  but  the  case  shall  be  reported  to 
this  court  by  the  clerk,  and  the  court  will  thereupon  remand  it 
back  to  the  inferior  court,  in  order  that  a  translation  may  be 
there  supplied  and  inserted  in  the  record. 

Rule  XVI — Docketing  and  Dismissing  Cases 

First  Circuit — (1)  The  plaintiff  in  error  or  appellant  shall 
docket  the  case  and  file  the  record  thereof  on  or  before  the  re- 
turn day,  whether  in  vacation  or  in  term  time.  But  for  good 
cause  shown  the  justice  or  judge,  who  signed  the  citation,  or 
any  judge  of  this  court,  may  enlarge  the  time  by  or  before  its 
expiration,  the  order  of  enlargement  to  be  filed  with  the  clerk 
^f  this  court. 

(2)  If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply 
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with  this  rule,  the  defendant  in  error  or  appellee  may  have  the 
eau3e  docketed  and  dismissed  upon  producing  a  certificate, 
whether  in  term  or  vacation,  from  the  clerk  of  the  court  wherein 
the  judgment  or  decree  was  rendered,  stating  the  case  and  certi- 
fying that  such  writ  of  error  or  appeal  has  been  duly  sued  out  or 
allowed.  And  in  no  case  shall  the  plaintiff  in  error  or  appellant 
be  entitled  to  docket  the  case  and  file  the  record  after  the  same 
shall  have  been  docketed  and  dismissed  under  this  rule,  unless 
by  order  of  the  court.  But  the  defendant  in  error  or  appellee 
may,  at  his  option,  docket  the  case  and  file  a  copy  of  the  record 
with  the  clerk  of  this  court,  and  if  the  case  is  docketed  and  a 
copy  of  the  record  filed  with  the  clerk  of  this  court  by  the 
plaintiff  in  error  or  appellant  within  the  period  of  time  above 
limited  and  prescribed  by  this  rule,  or  by  the  defendant  in 
error  or  appellee  at  any  time  thereafter,  the  case  shall  stand  for 
argument  in  due  course. 

(3)  Upon  the  filing  of  the  transcript  of  a  record  brought  up 
by  writ  of  error  or  appeal,  the  appear<mce  of  the  counsel  for 
the  party  docketing  the  ease  shall  be  entered. 

In  the  Second,  Thirds  Fourth,  Seventh,  Eighth,  and  Ninth  Cir^ 
cuits  the  rule  is  substantially  the  same  as  in  the  First  Circuit, 
except  that  in  the  first  section  its  first  sentence  reads:  ''It  shall 
be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket  the 
case  and  file  the  record  thereof  with  the  clerk  of  this  court  by 
or  before  the  return  day,  whether  in  vacation  or  in  term  time.'* 
And  in  the  Ninth  Circuit  the  words  **at  San  Francisco,  Cali- 
fornia" are  inserted  between  the  words  ** clerk  of  this  court,'* 
and  "by  or  before,"  and  the  words  **at  the  term,"  are  used  in 
place  of  the  words  **in  due  course,"  ending  the  2d  section. 

For  the  Fifth  Circuit  the  rule  is  as  above,  except  that  when 
amended  on  June  20,  1895,  the  words  "the  justice  or  judge 
who  signed  the  citation"  in  the  first  clause  were  omitted  and 
on  April  23,  1895,  the  following  clause  was  added : 

(4)  **In  all  cases  the  plaintiff  in  error  or  appellant  on  docket- 
ing a  case  and  filing  the  record,  shall  enter  into  an  undertaking 
with  the  clqrk,  with  surely  to  his  satisfaction  for  the  payment 
of  his  fees,  or  otherwise  satisfy  him  in  that  behalf. ' ' 

For  the  Sixth  Circuit  the  rule  is  as  given  in  the  Second  Cir- 
cuit, except  that  by  amendment  of  July  6,  1897,  there  was  in- 
serted at  the  end  of  the  first  sentence  of  the  first  section  and  as. 
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a  part  of  it  these  words:  *'Aii(i  at  the  time  of  filing  the  record, 
the  plaintiff  in  error  or  appellant  shall  deposit  with  the  clerk  the 
snm  of  thirty-five  dollars  as  security  for  costs  except  in  cases  in 
which  the  proper  showing  is  made  and  an  order  of  this  court  is 
entered  thereon  allowing  the  cause  to  proceed  in  forma 
pauperis.^' 

In  the  Eighth  Circuit  the  following  note  is  added  at  the  end 
of  the  rule :  '*Note.  A  deposit  of  twenty-five  dollars  to  secure 
clerk's  costs  is  required  before  the  record  in  a  cause  is  filed 
and  docketed." 

Rule  XVII — Docket  and  Calendars 

First  Circuit — (1)  The  clerk  shall  enter  and  number  on  the 
docket  all  cases  consecutively,  in  their  proper  chronological 
order. 

(2)  He  shall  print  at  least  twenty  days  before  the  first  Tues- 
day of  October  and  of  January,  and  the  second  Tuesday  of 
April,  a  calendar  of  all  the  pending  cases,  arranged  by  districts 
in  the  following  order:  Maine,  New  Hampshire,  Rhode  Island,' 
Massachusetts. 

Second,  Third,  Fifth,  and  Eighth  Circuits — (1)  The  clerk  shall 
enter  upon  a  docket  all  cases  brought  to  and  pending  in  the 
court  in  their  proper  chronological  order,  and  shall  print  a 
docket  containing  all  pending  cases  at  each  term  of  the  court, 
and  such  docket  shall  be  called  at  every  term,  or  adjourned 
term ;  and,  if  a  case  is  called  for  hearing  at  two  terms  success- 
ively, and  upon  the  call  at  the  second  term  neither  party  is  pre- 
pared to  argue  it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff 
in  error  or  appellants,  unless  sufScient  cause  is  shown  for 
further  postponement. 

In  the  Third  Circuit  the  following  clause  has  been  added  to 
Rule  17 : 

In  making  up  the  docket  for  argument  for  the  term  cases 
continued  at  former  terms  and  all  remanents  shall  be  placed  at 
the  head  of  the  argument  list  in  the  order  with  respect  to  each 
other  in  which  they  stood  on  the  docket  at  the  last  preceding 
term. 

The  Fourth  Circuit  has,  in  addition  to  the  above,  the  follow- 
ing section : 

(2)  All  cases, where  the  record  has  been  printed  and  copies 
thereof  furnished  to  the  counsel  as  provided  in  Rule  23  shall 
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stand  for  argument  at  the  term  or  adjourned  term  held  next 
after  the  docketing  of  the  case. 

In  the  Sixth  Circuit  the  rule  is  as  given  for  the  Second  Circuit, 
except  that  the  words  **term  or  adjourned  term"  are  changed 
to  read  *' calendar  session  as  provided  in  Rules  3  and  37."  And 
the  word  '*term"  in  the  following  line  is  changed  to  "calendar 
sessions." 

In  the  Seventh  Circuit  the  rule  reads  as  follows : 

The  clerk  shall  prepare  calendars  of  causes  for  the  regular 
terms  of  this  court,  to  be  held  on  the  first  Tuesday  of  October 
in  each  year,  and  for  each  adjourned  session;  placing  thereon 
in  proper  chronological  order  only  cases  in  which  the  record 
shall  have  been  printed  fully  thirty  days  before  such  term  or 
session  and  those  causes  in  which,  the  record  hating  been 
printed,  briefs  upon  both  sides  have  been  filed  seven  days  before 
the  beginning  of  the  term  or  session. 

For  the  Ninth  Circuit,  the  rule  is  as  follows : 

The  clerk  shall,  upon  payment  to  him  by  the  appellant  or 
plaintiff  in  error  of  a  deposit  of  twenty-five  dollars  ($25.00)  in 
each  case,  file  the  record  and  enter  upon  a  docket  aU  cases 
brought  to  and  pending  in  their  proper  chronological  order. 

EuLE  XVIII — Certiorari 

No  certiorari  for  diminution  of  the  record  will  be  hereafter 
awarded  in  any  case,  unless  a  motion  therefor  shall  be  made  in 
writing,  and  the  facts  on  which  the  same  is  founded  shall,  if  not 
admitted  by  the  other  party,  be  verified  by  afiidavit.  And  all 
motions  for  such  certiorari  must  be  made  at  the  first  term  of 
the  entry  of  the  case ;  otherwise,  the  same  will  not  be  granted, 
unless  upon  special  cause  shown  to  the  court,  accounting  satis- 
factorily for  the  delay. 

Rule  XIX — Death  of  a  Party 

(1)  Whenever,  pending  a  writ  of  error  or  appeal  in  this 
court,  either  party  shall  die,  the  proper  representatives  in  the 
personality  or  realty  of  the  deceased  party,  according  to  the 
nature  of  the  case,  may  voluntarily  come  in  and  be  admitted 
parties  to  the  suit,  and  thereupon  the  case  shall  be  heard  and 
determined  as  in  other  cases ;  and,  if  such  representatives  shall 
not  voluntarily  become  parties,  then  the  other,  party  may  sug- 
gest the  death  on  the  record,  and  thereupon,  on  motion,  obtain 
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an  order  that  unless  such  representative  shall  become  parties 
within  sixty  days,  the  party  moving  for  such  order,  if  defendant 
in  error,  shall  be  entitled  to  have  the  writ  of  error  or  appeal  dis- 
missed, and,  if  the  party  so  moving  shall  be  plaintiff  in  error,  he, 
shall  be  entitled  to  open  the  record,  and,  on  hearing,  have  the 
judgment  or  decree  reversed,  if  it  be  erroneous :  Provided,  how- 
ever, that  a  copy  of  every  such  order  shall  be  personally  served 
on  said  representatives  at  least  thirty  days  before  the  expira- 
tion of  such  sixty  days. 

(2)  When  the  death  of  a  party  is  suggested,  and  the  repre- 
sentatives of  the  deceased  do  not  appear  within  ten  days  after 
the  expiration  of  such  sixty  days,  and  no  measures  are  taken  by 
the  opposite  party  within  that  time  to  compel  their  appearance, 
the  case  shall  abate. 

(3)  When  either  party  to  a  suit  in  a  circuit  or  district  court 
of  the  United  States  shall  desire  to  prosecute  a  writ  of  error  or 
appeal  to  this  court,  from  any  final  judgment  or  decree  rendered 
in  the  circuit  or  district  court,  and  at  the  time  of  suing  out 
such  writ  of  error  or  appeal,  the-  other  party  to  the  suit  shall  be 
dead  and  have  no  proper  representative  within  the  jurisdiction 
of  the  court  which  rendered  such  final  judgment  or  decree,  so 
that  the  suit  cannot  be  revived  in  that  court,  but  shall  have  a 
proper  representative  in  some  State  or  Territory  of  the  United 
States,  or  in  the  District  of  Columbia,  the  party  desiring  such 
writ  of  error  or  appeal  may  procure  the  same,  and  may  have 
proceedings  on  such  judgment  or  decree  superseded  or  stayed 
in  the  same  manner  as  is  now  allowed  by  law  in  other  cases,  and 
shall  thereupon  proceed  with  such  writ  of  error  or  appeal  as  in 
other  cases.  And  within  thirty  days  after  the  filing  of  the 
record  in  this  court  the  plaintiff  in  error  or  appellant  shall  make 
a  suggestion  to  the  court,  supported  by  affidavit,  that  the  said 
party  was  dead  when  the  writ  of  error  or  appeal  was  taken  or 
sued  out,  and  had  no  proper  representative  within  the  jurisdic- 
tion of  the  court  which  rendered  such  judgment  or  decree,  so 
that  the  suit  could  not  be  revived  in  that  court,  and  that  said 
party  had  a  proper  representative  in  some  State  or  Territory  of 
the  United  States,  or  in  the  District  of  Columbia,  and  stating 
therein  the  name  and  character  of  such  representative,  and 
the  State  or  Territory  or  District  in  which  such  representative 
resides ;  and  upon  such  suggestion,  he  may  on  motion  obtain  an 
order  that,  unless  such  representative  shall  make  himself  a 
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party  within  ninety  days,  the  plaintiff  in  error  or  appellant  shall 
be  entitled  to  open  the  record,  and,  on  hearing,  have  the  judgr- 
ment  or  decree  reversed  if  the  same  be  erroneous:  Provided, 
however,  tha't  a  proper  citation  reciting  the  substance  of  such 
order  shall  be  served  upon  such  representative,  either  personally 
or  by  being  left  at  his  residence,  at  least  thirty  days  before  the 
expiration  of  such  ninety  days:  Provided,  also,  that  in  every 
such  case,  if  the  representative  of  the  deceased  party  does  not 
appear  within  ten  days  after  the  expiration  of  such  ninety  days, 
and  tlie  measures  above  provided  to  compel  the  appearance  of 
such  representative  have  not  been  taken  within  the  time  as 
above  required,  by  the  opposite  party,  the  case  shall  abate :  And 
provided,  also,  that  the  said  representative  may  at  any  time 
before  or  after  said  suggestion  come  in  and  be  made  a  party  to 
the  suit,  and  thereupon  the  case  shall  proceed,  and  be  heard  and 
determined  as  in  otiier  cases. 

Rule  XX — Dismissing  Cases  by  Agreement 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pend- 
ing in  this  court,  or  the  appellant  and  appellee  in  an  appeal, 
shall,  by  their  attorneys  of  record,  sign  and  file  with  the  clerk 
an  agreement  in  writing  directing  the  case  to  be  dismissed,  and 
specifying  the  terms  on  which  it  is  to  be  dismissed,  as  to  costs, 
and  shall  pay  to  the  clerk  any  fees  that  may  be  due  to  him,  it 
shall  be  the  duty  of  the  clerk  to  enter  the  case  dismissed,  and  to 
give  to  either  party  requesting  it  a  copy  of  the  agreement  filed ; 
but  no  mandate  or  other  process  shall  issue  without  an  order 
of  the  court. 

Rule  XXI — Motions 

First  Circuit — (1)  The  motion-day  shall  be  the  first  Tuesday 
of  every  stated  session  of  the  court,  and  any  other  Tuesday 
while  the  court  shall  remain  in  session. 

(2)  All  motions  to  the  court  shall  be  reduced  to  writing  and 
shall  contain  a  brief  statement  of  the  facts  and  objects  of  the 
motion. 

(3)  All  motions  to  dismiss  writs  of  error  or  appeals  (except 
motions  to  docket  and  dismiss  under  Rule  16)  or  to  advance 
cases,  or  for  writ  of  certiorari,  and  other  special  motions,  shall 
be  printed,  and  be  accompanied  by  printed  briefs. 

(4)  No  motion  to  dismiss,  except  on  special  assignment  by 
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the  court,  shall  be  heard,  unless  previous  notice  has  been  given 
to  the  adverse  party  or  his  counsel. 

(5)  Any  motion,  of  which  counsel  shall  have  given  notice  to 
the  clerk  in  advance,  shall  be  entered  on  the  clerk's  list  in  the 
order  in  which  he  receives  notice  thereof,  and  shall  have  priority 
in  that  order  before  other  motions,  unless  otherwise  specially 
ordered  by  the  court. 

(6)  Ha]f  an  hour  on  each  side  shall  be  allowed  to  the  argu- 
ment of  a  motion,  and  no  more,  without  special  leave  of  the 
court  granted  before  the  argument  begins. 

Second,  Third,  Fourth,  Fifth,  Sixth,  Seventh,  and  Eighth  Cir- 
cuits— (1)  AH  motions  to  the  court  shall  be  reduced  to  writing, 
and  shall  contain  a  brief  statement  of  the  facts  and  objects  of 
the  motion. 

(2)  One  hour  on  each  side  shall  be  allowed  to  the  argument 
of  a  motion,  and  no  more,  without  special  leave  of  the  court, 
granted  before  the  argument  begins. 

(3)  No  motion  to  dismiss,  except  on  special  assignment  by 
the  court,  shall  be  heard,  unless  previous  notice  has  been  given 
to  the  adverse  party,  or  the  counsel  or  attorney  of  such  party. 

In  the  Ninth  Circuit  this  rule  is  the  same  as  the  above,  except 
that  the  words  *'and  shall  be  served  upon  opposing  counsel  at 
least  five  days  before  the  day  noticed  for  the  hearing"  are 
added  at  the  end  of  the  first  section  thereof.  And  in  the  2d 
clause  one-half  hour  on  each  side  for  argument  is  prescribed. 

Rule  XXII — Call  and  Order  of  the  Calendar 

First  Circuit — (1)  On  the  first  Tuesday  of  October  and  of 
January  and  on  the  second  Tuesday  of  April  the  court,  except 
as  may  from  time  to  time  be  otherwise  ordered,  will  commence 
calling  cases  for  argument  in  the  order  in  which  they  stand  on 
and  calendar  and  proceed  from  day  to  day  during  the  session 
in  the  same  order,  but  no  case  from  the  District  of  Massachu- 
setts shall  be  called  before  the  second  Tuesday  of  the  session. 

(2)  Where  no  counsel  appears  and  no  brief  has  been  filed  for 
the  plaintiff  in  error  or  appellant,  when  the  case  is  called  for 
trial  the  defendant  may  have  the  plaintiff  called  and  the  writ 
of  error  or  appeal  dismissed. 

(3)  Where  the  defendant  fails  to  appear  when  the  case  is 
called  for  trial  the  court  may  proceed  to  hear  an  argument  on 
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the  part  of  the  plaintiflf  and  to  give  judgment  according  to  the 
right  of  the  case. 

(4)  When  a  case  is  reached  in  the  regular  call  of  the  calendar 
and  there  is  no  appearance  for  either  party  the  case  may  be  dis- 
missed at  the  cost  of  the  plaintiff. 

(5)  If  either  of  the  parties  is  ready  when  the  case  is  called 
the  same  will  be  heard ;  ^nd  if  neither  party  shall  be  ready  the- 
case  may  be  dismissed,  or  be  postponed  to  the  next  session  as 
the  court  may  order. 

(6)  If  a  case  is  called  for  hearing  at  two  stated  sessions  suc- 
cessively, and  upon  the  call  at  the  second  session,  neither  party 
is  prepared  to  argue  it,  it  will  be  dismissed  at  the  cost  of  the 
plaintiff  in  error  or  appellant,  unless  sufficient  cause  is  shown, 
for  further  postponement. 

(7)  The  court  will  not  hear  arguments  on  Mondays  or  Satur- 
days, unless  for  special  cause  it  shall  so  order. 

(8)  Five  cases  are  liable  to  be  called  on  the  coming  in  of  the 
court  on  each  day. 

(9)  Revenue  and  other  cases  which  concern  the  United  States 
and  which  also  involve  or  affect  some  matter  of  general  public 
interest,  and  criminal  cases,  and  cases  once  adjudicated  by  this 
court  on  their  merits  and  again  brought  up  by  writ  of  error 
or  appeal,  may  be  advanced  by  leave  or  order  of  the  court. 

(10)  Two  or  more  cases  involving  the  same  question  may,  by 
leave  of  the  court,  be  heard  together,  to  be  argued  as  one  case 
or  more,  as  the  court  may  order. 

(11)  No  agreement  of  counsel  to  pass  or  postpone  a  case,  or 
to  substitute  one  case  for  another,  shall  become  effective  except 
on  leave. 

Second,  Third,  Fourth,  Fifth  and  Seventh  Circuits — 
(1)  Where  no  counsel  appears,  and  no  brief  has  been  filed  for 
the  plaintiff  in  error  or  appellant,  when  the  case  is  called  for 
trial,  the  defendant  may  have  the  plaintiff  called  and  the  writ 
of  error  or  appeal  dismissed. 

(2)  Wher«  the  defendant  fails  to  appear  when  the  case  is 
called  for  trial,  the  court  may  proceed  to  hear  an  argument  on 
the  part  of  the  plaintiff  and  to  give  judgment  according  to  the 
right  of  the  case. 

(3)  When  a  case  is  reached  in  the  regular  call  of  the  docket, 
and  there  is  no  appearance  for  either  party,  the  case  shall  be 
dismissed  at  the  cost  of  the  plaintiff. 
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In  the  Sixth  Circuit  tJiis  rule  is  the  same  as  given  above,  ex- 
cept  that  a  new  section  has  been  added  as  follows : 

*'(4)  All  causes  shall  stand  for  hearing  when  the  time  al- 
lowed for  printing  the  records  and  the  briefs  of  both  parties, 
shall  have  expired :  Provided,  however^  that  causes  may  be  heard 
when  the  records  and  briefs  therein  are  printed,  though  the 
time  allowed  for  printing  records  and  briefs  may  not  have  ex- 
pired." 

In  the  Eighth  and  Ninth  Circuits  it  is  the  same  as  last  above, 
except  that  the  words  *'in  error  or  appellant"  are  added  at  the 
end  of  third  section. 

Rule  XXMI — Printing  Records 

First  Circuit — (1)  In  all  cases,  the  plaintiff  in  error  or  appel- 
lant, on  docketing  a  case  and  filing  the  record,  shall  enter  into- 
an  undertaking  to  the  clerk,  with  surety  to  his  satisfaction,  for 
the  payment  of  his  fees,  or  otherwise  satisfy  him  in  that  behalf. 

(2)  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost 
of  printing  the  record,  and  of  his  fee  for  preparing  it  for  the 
printer,  and  shall  notify  to  the  party  docketing  the  case  the 
amount  of  the  estimate.  If  he  shall  not  pay  it  within  a  reason- 
able time,  the  clerk  shall  notify  the  adverse  party,  and  he  may 
pay  it.  If  neither  party  shall  pay  it,  and  for  want  of  such  pay- 
ment the  record  shall  not  have  been  printed  when  the  case  is 
reached  at  the  regular  call  of  the  docket,  the  case  may  be  dis- 
missed. 

(3)  Upon  payment  by  either  party  of  the  amount  estimated 
by  the  clerk,  twenty-five  copies  of  the  record  shall  be  printed 
under  the  clerk's  supervision,  for  the  use  of  the  court  and  of 
counsel. 

(4)  The  clerk  shall  take  to  the  printer  the  original  transcript 
on  file ;  but  shall  cause  copies  to  be  made  for  the  printer  of  such 
original  papers  sent  up  under  Rule  14,  or  other  original  papers, 
as  are  necessary  to  be  printed. 

(5)  The  clerk  shall  supervise  the  printing,  and  see  that  the 
printed  copies  are  properly  indexed;  and  he  shall  distribute 
printed  copies  to  the  judges,  and  the  reporter,  from  time  to 
time,  as  required,  and  three  copies  to  the  counsel  for  each  party. 
An  additional  number  of  copies  may  be  printed  at  the  request 
of  either  party  for  his  own  use  and  at  his  own  expense^  or  by 
order  of  the  court. 
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(6)  The  parties  may  stipulate  in  writing  that  parts  only  of 
the  record  shall  be  printed,  and  the  ease  may  be  heard  on  the 
parts  so  printed ;  but  the  court  may  direct  the  printing  of  other 
parts  of  the  record. 

(7)  The  clerk  may  receive  from  either  party,  and  use  as  parts 
of  the  printed  record,  so  far  as  the  same  may  be  of  proper  and 
convenient  size  of  type,  any  portions  which  have  been  printed 

,  in  any  other  court,  and  also  printed  copies  of  patents  and  other 
'exhibits,  allowing  the  party  furnishing  the  same  such  sum 
therefor  as  the  clerk  deems  reasonable,  to  be  added  to  and  form 
a  part  of  the  cost  of  printing. 

(8)  If  the  actual  cost  of  printing  the  record,  together  with 
the  fee  of  the  clerk,  shall  be  less  than  the  amount  estimated  and 
paid,  the  amount  of  the  difference  shall  be  refunded  by  the  clerk 
to  the  party  paying  it.  If  the  actual  cost  and  clerk's  fee  shall 
exceed  the  estimate,  the  excess  shall  be  paid  to  the  clerk  before 
the  delivery  of  a  printed  copy  to  either  party  or  his  counsel. 

(9)  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  cost  of  printing  the  record  and  the  clerk's  fee  shall  be  taxed 
against  the  party  against  whom  costs  are  given,  and  shall  be  in- 
sorted  in  the  body  of  the  mandate  or  other  proper  process. 

Second  Circuit — On  the  filing  of  the  transcript  in  every  case, 
the  clerk  shall  forthwith  cause  fifteen  copies  of  the  same  to  be 
printed,  and  shall  furnish  three  co|)ies  thereof  to  each  party, 
at  least  thirty  days  before  the  argument,  and  shall  file  nine 
copies  thereof  in  his  office.  The  parties  may  stipulate  in 
writing  that  parts  only  of  the  record  shall  be  printed,  and  the 
<5ase  may  be  heard  on  the  parts  so  printed ;  but  the  court  may 
direct  the  printing  of  other  parts  of  the  record-  The  clerk  shall 
be  entitled  to  demand  of  the  appellant,  or  plaintiff  in  error,  the 
cost  of  printing  the  record,  before  ordering  the  same  to  be  done. 
If  the  record  shall  not  have  been  printed  when  the  case  is 
reached  for  argument,  for  failure  of  a  party  to  advance  the  costs 
of  printing,  the  case  may  be  dismissed.  In  case  of  reversal, 
affirmance,  or  dismissal,  with  costs,  the  amount  paid  for  print- 
ing the  record  shall  be  taxed  against  the  party  against  whom 
costs  are  given. 

Third  Circuit — (1)  On  the  filing  of  the  transcript,  the  clerk 
shall  f orthw^ith  cause  twenty  copies  of  the  record  to  be  printed, 
and  shall  furnish  three  copies  thereof  to  each  party  at  least  six 
days  before  the  case  is  called  for  argument,  and  shall  file  four- 
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teen  copies  thereof  in  his  office.  The  parties  may  stipulate,  in 
writing,  that  parts  only  of  the  record  shall  be  printed,  and  th& 
case  may  be  heard  on  the  parts  so  printed;  but  the  court  may 
direct  the  printing  of  other  parts  of  the  record.  The  clerk  may 
demand  of  the  plaintiff  in  error,  or  appellant,  the  costs  of  print- 
ing the  record  before  ordering  the  same  to  be  done.  If  the 
record  shall  not  have  been  printed  when  the  case  is  reached  in 
the  regular  call  of  the  docket,  because  of  the  failure  of  a  party 
to  advance  the  cost  of  printing,  the  case  may  be  dismissed.  In 
case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the  amount 
paid  for  printing  the  record  shall  be  taxed  against  the  party 
against  whom  costs  are  given. 

(2)  The  clerk  shall  receive  from  either  party  and  use  as  parts 
of  the  printed  record,  so  far  as  the  same  may  be  of  proper  and 
convenient  size  and  type,  any  portions  which  may  have  been 
printed  in  any  other  court,  and  also  printed  copies  of  patents 
and  other  exhibits,  allowing  the  party  furnishing  the  same  such 
sum  therefor  as  the  clerk  deems  reasonable  to  be  added  to  and 
form  a  part  of  the  cost  of  printing. 

On  Mar.  18,  1895,  ordered  that  except  upon  special  allowance 
by  the  court  or  a  judge,  no  cause  shall  be  placed  on  the  docket 
for  argument  unless  the  transcript  shall  have  been  filed  with  the 
clerk,  under  Rule  23,  at  least  ten  days  before  the  first  day  of 
the  term. 

Fourth  Circuit — (1)  Hereafter  all  records  shall  be  printed 
under  the  supervision  of  the  clerk,  by  such  printer  and  at  such 
rate  as  the  court  may  designate. 

(2)  Upon  the  payment  of  the  estimated  cost  of  printing,  to- 
gether with  the  supervising  fees  as  established  by  law  (which 
amounts  shall  be  deposited  with  the  clerk  within  ten  days  after 
notice  thereof),  the  clerk  shall  cause  to  be  printed  thirty  copies 
of  the  record,  twenty  copies  of  which  shall  be  filed  for  the  use 
of  the  court,  three  copies  furnished  to  the 'adverse  party,  and 
the  remaining  copies  delivered  to  the  appellant  or  plaintiff  in 
error  at  least  ten  days  before  the  term  or  adjourned  term. 

(3)  The  parties  may  stipulate  in  writing  that  parts  only  of 
the  record  shall  be  printed,  and  the  case  may  be  heard  on  the 
parts  so  printed,  but  the  court  may  direct  the  printing  of  other 
parts  of  the  record. 

(4)  If  the  record  shall  not  have  been  printed  when  the  case 
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is  reached  in  the  regular  call  of  the  docket,  the  case  may  be 
dismissed. 

(5)  In  case  of  reversal,  affirmance,  or  dismissal  with  costs, 
the  amount  paid  for  the  printing  of  the  record  and  the  clerk's 
fees  for  supervising  the  same  shall  be  taxed  against  the  party 
against  whom  costs  are  given. 

Fifth  Circuit — (1)  The  clerk  shall,  upon  the  docketing  of  a 
case,  forthwith  cause  an  estimate  to  be  made  of  the  cost  of 
printing  the  record  and  of  his  fee  for  preparing  it  for  the 
printer  and  supervising  the  printing,  and  shall  notify  the  party 
<locketing  the  case  of  the  amount  of  the  estimate.  If'  he  shall 
not  pay  it  within  fifteen  days  in  ordinary  cases,  and  within 
•three  days  in  preference  cases,  after  the  date  of  such  notice,  the 
clerk  shall  notify  the  adverse  party,  and  he  may  pay  it.  If 
neither  party  shall  pay  it,  and  for  want  of  such  payment  the 
record  shall  not  have  been  printed  when  a  case  is  reached  for 
hearing,  the  case  may  be  dismissed  at  the  discretion  of  the  court. 

As  amended  January  12th,  1905. 

(2)  The  clerk  shall  cause  the  record  in  all  cases  to  be  printed 
forthwith  after  the  payment  of  such  estimate,  and  shall  immedi- 
ately thereafter  furnish  to  the  counsel  of  each  party  whose 
appearance  shall  have  been  entered,  three  copies  of  the  printed 
record,  taking  a  receipt  therefor,  and  the  parties  may,  by  writ- 
ten stipulation  filed  prior  to  the  printing  of  the  record,  agree 
that  only  parts  of  the  record  shall  be  printed,  and  the  same  may 
be  heard  only  on  the  parts  so  printed,  but  the  court  may  direct 
the  printing  of  other  parts  of  the  record. 

(3)  The  clerk  shall  take  to  the  printer  the  original  transcript 
on  file,  but  shall  cause  copies  to  be  made  for  the  printer  of  such 
original  papers  sent  up  under  Rule  14,  or  other  original  papers, 
as  are  necessary  to  be  printed. 

(4)  The  clerk  shall  cause  at  least  twenty-five  copies  of  the 
record  to  be  printed,  and  may  print  a  larger  number  on  the 
request  of  either  party  on  payment  of  the  amount  necessary  for 
the  printing  of  such  extra  copies. 

Ordered,  that  Paragraph  5  of  Rule  23,  of  the  standing  rules 
of  this  court  be  amended  so  as  to  read  as  follows : 
'     (5)  The  clerk  shall  supervise  the  printing  and  see  that  the 
printed  record  is  properly  indexed.     There  shall  be  omitted 
■from  the  printed  transcripts  the  following : 

(i)  Commissions  to  take  testimony,  and  the  formal  captions 
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to  all  depositions,  and  the  certificates  of  commissioners  as  to  the 
taking  of  the  depositions,  except  in  cases  where  objections  have 
been  made  to  the  depositions  on  account  of  defects  in  caption 
or  certificate. 

(ti)  All  process  in  the  nature  of  subpoenas,  citations,  sum- 
mons, and  subpoenas  in  chancery,  unless  from  the  assignment 
of  errors  it  appears  that  some  issue  is  raised  Which  makes  it 
necessary  for  the  court  to  inspect  such  writs,  and  then  only  such 
as  are  involved. 

In  every  transcript  wherein  any  pleading,  exhibit,  or  other 
paper  appears  at  more  than  one  place,  such  pleading,  exhibit, 
or  other  paper  shall  be  printed  at  the  place  it  first  appears  in 
said  transcript,  and  not  thereafter;  but  the  omission  shall  be 
indicated  by  apt  notations  and  references  to  the  pages  of  the 
printed  record  where  it  appears. 

The  clerk  shall  distribute  the  printed  copies  to  the  judges  of 
the  court  and  to  the  reporter  from  time  to  time,  as  required. 
If  the  cost  of  printing  the  record,  together  with  the  clerk's  fee 
for  supervising  the  same,  shall  be  less  than  the  amount  esti- 
mated and  paid,  the  difference  shall  be  refunded  by  the  clerk 
to  the  party  paying  the  same.  If  the  actual  cost  and  the  clerk's 
fee  shall  exceed  the  clerk's  estimate,  the  amount  of  such  excess 
shall  be  paid  to  the  clerk  before  he  shall  deliver  or  file  the 
printed  record  or  any  copies  thereof. 

Promulgated  December  8th,  1905. 

(6)  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  amount  of  the  cost  of  the  printing  of  the  record  and  of  the 
clerk's  fee  for  supervising  the  same,  shall  be  taxed  against  the 
party  against  whom  costs  are  given,  and  shall  be  inserted  in  the 
body  of  the  mandate  or  other  process. 

(7)  The  clerk  shall  receive  from  either  party  and  use  as  parts 
of  the  printed  record  so  far  as  the  same  may  be  of  proper  size 
and  type,  any  portions  which  may  have  been  printed  in  any 
other  court,  and  also  printed  copies  of  patents  and  exhibits, 
allowing  the  party  furnishing  the  same  such  sums  therefor  as 
the  clerk  deems  reasonable,  to  be  added  to  and  form  a  part  of 
the  cost  of  printing. 

Sixth  Circuit — (1)  The  clerk  shall  supervise  the  printing  of 
all  records,  and  upon  the  docketing  of  a  case  shall  forthwith 
cause  an  estimate  to  be  made  of  the  cost  of  printing  the  record, 
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and  his  fee  for  preparing  it  for  the  printer  and  for  supervising 
the  printing  thereof,  and  shall  at  once  notify  the  attorney  for 
the  plaintiff  in  error  or  appellant  of  the  amount  of  such  estimate, 
which  shall  be  paid  to  the  clerk  within  ten  days  after  such 
notice.  If  not  so  paid,  the  writ  of  error  or  appeal  may  be  dis- 
missed upon  the  motion  of  the  opposite  party,  or  by  the  court 
of  its  own  motion. 

(2)  After  the  payment  to  him  of  such  estimate  the  clerk  shaU 
cause  at  least  twenty-five  (25)  copies  of  the  record  to  be  printed 
forthwith,  shall  file  the  same,  and  shall  furnish  to  each  of  the 
respective  parties  three  (3)  copies  thereof  and  take  a  receipt 
therefor. 

(3)  Parties  may  agree  by  written  stipulation,  filed  with  or 
prior  to  the  filing  of  the  record,  that  parts  only  of  the  record 
shall  be  printed,  and  the  case  may  be  heard  on  the  parts  so 
printed;  but  the  court  may  direct  the  printing  of  other  parts 
of  the  record.  The  plaintiff  in  error  or  appellant  may,  within 
ten  days  after  the  case  shall  be  docketed  in  this  court,  file  with 
the  .clerk  a  statement  of  the  parts  of  the  record  which  he  thinks 
necessary  for  the  consideration  thereof,  and  forthwith  serve 
on  the  adverse  party  a  copy  of  such  statement.  The  adverse 
party,  within  fifteen  days  after  service  of  such  statement,  may 
designate  in  writing,  filed  with  the  clerk,  additional  parts  of 
the  record  which  he  thinks  material,  and  if  he  shall  not  be  so, 
he  shall  be  held  to  have  consented  to  the  hearing  on  the  parts 
designated  by  the  plaintiff  in  error  or  appellant.  If  parts  of 
the  record  shall  be  so  designated  by  one  or  both  parties,  the 
clerk  shall  print  those  parts  only,  and  the  court  will  consider 
Yiothing  but  those  parts  of  the  record.  If  at  the  hearing  it  shall 
appear  that  any  material  part  of  the  record  has  not  been 
printed,  the  writ  of  error  or  appeal  may  be  dismissed  or  such 
other  order  made  as  the  circumstances  may  appear  to  the  court 
to  require.  If  the  defendant  in  error  or  appellee  shall  have 
caused  unnecessary  parts  of  the  record  to  be  printed,  such  order 
as  to  costs  may  be  made  which  the  court  shall  think  proper.  If 
good  cause  be  shown,  the  time  within  which  the  statement  of  the 
parts  of  the  record  is  to  be  filed  with  the  clerk  by  either  party, 
as  above  limited,  may  be  enlarged  by  the  court  in  session,  or  by 
either  circuit  judge,  if  eligible  to  sit  in  the  cause. 

(4)  If  the  costs  of  printing  and  supervision  shall  be  less  than 
the  amount  estimated  and  paid,  the  clerk  shall  refund  the  dif- 
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ference  to  the  party  paying  the  same.  If  the  cost  is  greater 
thi^n  the  estimate,  the  amount  of  such  excess  shall  be  paid  to  the- 
clerk  before  he  shall  file  the  printed  record  or  deliver  any  copies, 
thereof. 

(5)  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs,, 
the  amount  paid  for  printing  and  supervision  shall  be  taxed! 
against  the  party  against  whom  the  costs  are  given,  and  shall 
be  inserted  in  the  mandate  or  other  proper  process. 

(6)  In  any  case  where  the  record  shall  have  been  printed  in 
the  court  below  either  circuit  judge  may,  on  the  written  applica- 
tion of  the  plaintiff  in  error  or  appellant,  order  that  such 
printed  record  be  used  in' this  court.  In  such  case  the  judge 
shall  require  as  a  condition  ^of  making  the  order  a  certificate  of 
the  clerk  of  this  court  that  the  record  is  in  accordance  with  the 
printed  rules  and  is  properly  indexed,  in  which  case  the  super- 
vision fee  provided  in  table  of  costs.  Rule  31,  shall  be  charged 
and  collected  by  the  clerk. 

(7)  The  clerk  of  this  court  shall  receive  proposals  for  print- 
ing which  shall  be  submitted  to  the  senior  circuit  judge,  who 
may  in  his  discretion  award  such  printing  to  the  lowest  and 
best  bidder,  and  all  such  printing  shall  be  done  by  the  person  to 
whom  the  same  is  so  awarded.  And  when  a  case  shall  be  heard 
upon  a  record  printed  in  the'  court  below  the  cost  for  printing 
shall  be  taxed  on  the  basis  of  such  bid  for  printing,  except  when 
the  parties  otherwise  agree. 

Seventh  Circuit — (1)  In  all  cases  the  plaintiff  in  error  or 
appellant  on  docketing  a  case  and  filing  the  record  shall  enter 
into  an  undertaking  to  the  clerk  with  surety  to  be  approved  by 
the  clerk  for  the  payment  of  all  costs  which  shall  be  incurred  in 
the  cause,  shall  deposit  with  the  clerk  twenty-five  dollars 
($25.00)  to  be  applied  to  the  payment  of  costs  and  fees,  and 
from  time  to  time  when  necessary  shall,  on  the  demand  of  the 
clerk,  make  further  deposits  for  that  use. 

(2)  The  clerk,  upon  the  docketing  of  a  case,  shall  forthwith 
cause  an  estimate  to  be  made  of  the  cost  of  printing  the  record 
and  of  his  fees  for  preparing  it  for  the  printer  and  for  super- 
vising the  printing  thereof,  and  shall  at  once  notify  the  attorney 
for  the  plaintiff  in  error,  or  appellant,  of  the  amount  of  such 
estimate,  which  shall  be  paid  to  the  clerk  within  ten  days  after 
such  notice.  If  not  so  paid,  the  writ  of  error  or  appeal  may  be 
63 


978  BULBS  OP  THE  CIECUIT  COTJBTS  OP  APPEALS. 

dismissed  upon  the  motion  of  the  opposite  party,  or  by  the 
court  of  its  own  motion. 

(3)  The  clerk  shall  cause  the  record  in  each  case  to  be  printed 
forthwith  after  the  payment  of  such  estimate,  and  shall  im- 
mediately thereafter  furnish  to  each  of  the  respective  parties 
at  least  three  copies  of  the  printed  record,  taking  a  receipt 
therefor.  The  parties  may,  by  written  stipulation  filed  with  or 
prior  to  the  filing  of  the  record,  agree  that  only  parts  of  the 
record  shall  be  printed,  and  the  case  will  be  heard  on  the  parts 
so  printed  only,  unless  the  court  shall  direct  the  printing  of 
other  parts. 

(4)  The  clerk  shall  cause  at  least  twenty-five  copies  of  the 
record  to  be  printed  and  may  print  a  larger  number  on  the  re- 
quest of  either  party  on  the  payment  of  the  amount  necessary 
for  the  printing  of  such  extra  copies. 

(5)  The  clerk  shall  supervise  the  printing  and  see  that  the 
printed  record  is  indexed  properly,  and  in  a  manner  to  indicate 
briefly  the  character  of  each  document  and  exhibit  referred  to. 
He  shall  distribute  the  printed  copies  to  the  judges  of  the  court 
from  time  to  time  as  required.  If  the  cost  of  printing  the 
record,  together  with  the  clerk's  fee  for  supervising  the  same, 
shall  be  less  than  the  amount  estimated  atid  paid,  the  difference 
shall  be  refunded  by  the  clerk  to  the  party  paying  the  same.  If 
the  actual  cost  and  the  clerk's  fee  shall  exceed  the  estimate, 
the  amount  of  the  excess  shall  be  paid  to  the  clerk  before  he 
shall  deliver  or  file  the  printed  record  or  copies  thereof. 

(6)  In  case  of  reversal,  afSrmance,  or  dismissal,  with  costs, 
the  amount  of  the  cost  of  the  printing  of  the  record  and  of  the 
clerk's  fee  for  supervising  the  same  shall  be  taxed  against  the 
party  against  whom  costs  are  given  and  shall  be  inserted  in  the 
body  of  the  mandate  or  other  proper  process. 

(7)  Upon  the  clerk's  producing  satisfactory  evidence  by  affi- 
davit, or  the  acknowledgment  of  the  parties  or  their  sureties  or 
attorneys,  of  having  served  a  copy  of  the  bill  of  fees,  due  from 
them  respectively  in  this  court  on  such  parties,  their  sureties 
or  attorneys,  an  attachment  shall  issue  against  such  parties  or 
their  sureties  respectively,  to  compel  the  payment  of  said  fees. 

(8)  The  clerk  shall  adopt  a  uniform  size  for  the  printing  of 
all  records,  and  the  same  shall  be  printed  in  small  pica  type,  on 
clear  white  paper,  with  a  margin  of  not  less  than  an  inch  and  a 
Jialf,  and  show  by  a  note  or  memorandum  the  time  when  each 
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pleading  or  document  was  filed,  and  the  printed  record  shall 
also  contain  running  titles  of  its  contents. 

(9)  The  briefs  of  attorneys  shall  also  be  printed  and  conform 
as  nearly  as  practicable  to  the  size  of  the  printed  record. 

(10)  The  clerk  shall,  on  or  before  the  conclusion  of  each  case, 
collect  and  file,  or  otherwise  preserve  together,  one  copy  of  the 
printed  record  and  of  each  brief,  printed  motion  and  argument 
submitted  therein. 

(11)  In  any  case  where  the  record  shall  have  been  printed  in 
the  court  below,  the  presiding  judge  may  on  the  application  of 
the  plaintiff  in  error  or  appellant  order  that  such  printed  record 
may  be  used  in  place  of  the  printing  hereinbefore  provided  for. 
But  the  clerk  shall  prepare  and  cause  to  be  printed  and  attached 
to  the  printed  record  an  indel:  thereof,  and  shall  be  paid  the 
same  fees  for  the  indexing  and  supervising  of  such  printed 
record  as  if  printed  under  his  personal  supervision. 

(12)  The  clerk  of  this  court  shall  obtain  sealed  proposals  for 
the  printing  hereinbefore  provided  for,  which  proposals  shall  be 
submitted  to  the  senior  circuit  judge  of  the  court,  who  shall 
award  such  printing  to  the  lowest  and  best  bidder,  and  all  such 
printing  shall  be  done  by  the  person  to  whom  the  same  is  so 

•  awarded,  except  in  emergencies,  when  printing  may  be  done  by 
another  at  the  same  or  less  price  and  when  a  case  shall  be  heard 
upon  the  record  printed  below,  the  costs  for  printing  shall  be 
taxed  on  the  basis  of  actual  cost  not  exceeding  the  rate  of  the 
accepted  bid. 

(13)  The  fees  of  the  clerk  of  this  court  shall  be  the  same 
as  those  of  the  clerk  of  the  supreme  court  for  the  same  services 
which  are  at  present  designated  by  the  supreme  court  Rule  24. 

Eighth  Circuit — (1)  The  plaintiff  in  error  or  appellant  may, 
within  twenty  days  after  the  allowance  of  any  writ  of  error  or 
appeal,  serve  on  the  adverse  party  a  copy  of  a  statement  of  the 
parts  of  the  record  which  he  thinks  necessary  for  the  consider- 
ation of  the  errors  assigned,  and  file  the  same,  with  proof  of 
service  thereof,  with  the  clerk  of  this  court  j  the  adverse  party, 
within  twenty  days  thereafter,  may  designate  in  writing  and 
file  with  the  clerk  additional  parts  of  the  record  which  he  thinks 
material,  and,  if  he  shall  not  do  so,  he  shall  be  held  to  have  con- 
sented to  a  hearing  on  the  parts  designated  by  the  plaintiff  in 
error  or  appellant.  If  parts  of  the  record  shall  be  so  designated 
by  one  or  both  of  the  parties,  the  clerk  shall  print  those  parts 
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only;  and  the  court  will  consider  nothing  but  those  parts  of  the 
record  in  determining  the  questions  raised  by  the  errors  as- 
signed. If  at  the  hearing  it  shall  appear  that  any  material  part 
of  the  record  has  not  been  printed,  the  writ  of  error  or  appeal 
may  be  dismissed,  or  such  other  order  made  as  the  circum- 
stances may  appear  to  the  court  to  require.  If  the  defendant  in 
error  or  appellee  shall  have  caused  unnecessary  parts  of  the 
record  to  be  printed,  such  order  as  to  costs  may  be  made  as  the 
court  shall  think  proper. 

(2)  On  the  filing  of  the  transcript  in  every  case  the  clerk 
shall  cause  the  same,  or  the  parts  thereof  designated  under  this 
rule,  to  be  printed,  and  shall  furnish  three  copies  of  the  record 
so  printed  to  each  party  at  least  sixty  days  before  the  argument. 

(3)  In  cases  brought  to  this  court  in  which  the  record  has 
been  printed  and  used  upon  the  hearing  in  the  court  below,  and 
which  substantially  conform  to  the  printed  records  in  this  court, 
the  plaintiff  in  error  or  appellant  upon  application  to  and  by 
leave  of  this  court,  may  furnish  to  the  clerk  twenty-five  copies 
of  such  record,  used  on  the  hearing  in  the  court  below,  to  be 
used  in  the  preparation  of  the  printed  record  in  this  court ;  and 
the  clerk's  fee  for  preparing  the  record  for  the  printer,  index- 
ing same,  supervising  the  printing  and  distributing  the  copies, 
shall  be  computed  as  if  said  record  so  furnished  had  been 
printed  under  his  supervision. 

(4)  The  clerk  shall  be  entitled  to  demand  of  the  appellant  or 
plaintiff  in  error  the  cost  of  printing  the  record  before  ordering 
the  same  to  be  done. 

(5)  If  the  record  shall  not  have  been  printed  when  the  case 
is  reached  for  argument,  for  failure  of  the  party  to  advance  the 
costs  of  printing,  the  case  may  be  dismissed. 

(6)  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  amount  paid  for  printing  the  record  shall  be  taxed  against 
the  party  against  whom  costs  are  given. 

Ninth  Circuit — (1)  All  records  shall  be  printed  under  the  su- 
pervision of  the  clerk,  and  upon  the  docketing  of  a  cause  he 
shall  cause  an  estimate  to  be  made  of  the  expense  of  printing 
the  record,  and  his  fee  for  preparing  it  for  the  printer  and 
supervising  the  printing,  and  shall  notify  the  party  docketing 
the  case  of  the  amount  of  the  estimate.  If  the  amount  so  esti- 
mated is  not  promptly  paid  over  to  the  clerk,  and  for  want  of 
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such  payment  the  record  shall  not  have  been  printed  when  a 
case  is  reached  for  argument,  the  ease  shall  be  dismissed. 

(2)  Upon  payment  of  the  amount  estimated  by  the  clerk, 
thirty  copies  of  the  record  shall  be  printed  under  his  supervision 
for  the  use  of  the  court  and  of  counsel. 

(3)  In  cases  of  appellate  jurisdiction  the  original  transcript 
on  file  shall  be  taken  by  the  clerk  to  the  printer.  But  the  clerk 
shall  cause  copies  to  be  made  for  the  printer  of  such  original 
papers  sent  up  under  Rule  14,  section  4,  as  are  necessary  to  be 
printed ;  and  the  whole  of  the  record  in  cases  of  original  juris- 
diction. 

(4)  The  clerk  shall  supervise  the  printing  and  .see  that  the 
printed  copy  is  properly  indexed.  He  shall  distribute  the 
printed  copies  to  the  judges  and  reporter,  and  one  or  more 
printed  copies  to  the  counsel  for  the  respective  parties. 

(5)  If  the  expense  of  printing  and  supervision  shall  be  less 
than  the  amount  estimated  and  paid,  the  clerk  shall  refund  the 
difference  to  the  party  paying  same.  If  the  expense  is  greater 
than  the  estimate  the  amount  of  such  excess  shall  be  paid  to  the 
clerk  before  he  shall  file  the  printed  record  or  deliver  copies  to 
the  parties  or  their  counsel. 

(6)  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  amount  paid  for  printing  the  record  and  of  the  clerk's  fee 
shall  be  taxed  against  the  party  against  whom  costs  are  given. 

(7)  The  plaintiff  in  error  or  appellant  may,  upon  filing  the 
record  in  this  court,  file  with  the  clerk  a  statement  of  the  errors 
on  which  he  intends  to  rely,  and  of  the  parts  of  the  record  which 
he  thinks  necessary  for  the  consideration  thereof,  and  forthwith 
serve  on  the  adverse  party  a  copy  of  such  statement.  The  ad- 
verse  party  within  ten  days  thereafter  may  designate  in  writing, 
filed  with  the  clerk,  additional  parts  of  the  record  which  he 
thinks  material ;  and,  if  he  shall  not  do  so,  he  shall  be  held  to 
have  consented  to  a  hearing  on  the  parts  designated  by  the 
plaintiff  in  error  or  appellant.  If  parts  of  the  record  shall  be  so 
designated  by  one  or  both  of  the  parties,  or  if  such  parts  be  dis- 
tinctly designated  by  stipulation  of  counsel  for  the  respective 
parties,  the  clerk  shall  print  those  parts  only;  and  the  court 
will  consider  nothing  but  those  parts  of  the  record,  and  the 
errors  so  stated.  If  at  the  hearing  it  shall  appear  that  any  ma- 
terial part  of  the  record  has  not  been  printed,  the  writ  of  error 
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or  appeal  may  be  dismissed,  or  such  other  order  made  as  tlie 
circumstances  may  appear  at  the  court  to  require.  If  the  de- 
fendant in  error  or  appellee  shall  have  caused  unnecessary  parts 
of  the  record  to  be  printed,  such  order  as  to  costs  may  be  made 
tts  the  court  shall  think  proper. 

All  statements  and  stipulations  filed  hereunder  shall  dis- 
tinctly and  accurately  refer  to  the  pages  of  the  original  certified 
record,  as  well  as  the  documents  to  be  printed  or  omitted. 

(8)  At  the  time  of  filing  the  record  and  docketing  the  cause, 
counsel  for  the  plaintiff  in  error  or  appellant  in  patent  cases 
may  furnish  the  clerk  with  copies  of  patent  office  drawings  and 
specifications  to  be  used  as  inserts,  and  the  same,  if  in  proper 
form  and  of  convenient  size,  shall  be  used  in  printing  the  record. 

(9)  The  fee  of  the  clerk  for  preparing  the  record  for  the 
printer,  indexing  the  same,  supervising  the  printing,  and  dis- 
tributing the  copies,  shall  be  for  each  printed  page  of  the  record 
and  index,  twenty-five  cents. 

Rule  XXTV— Briefs 

First  and  Third  Cirouits — (1)  The  counsel  for  the  plaintiff  in 
error  or  appellant,  shall  file  with  the  clerk  of  this  court,  at  least 
six  days  before  the  case  is  called  for  argument,  twenty  copies  of 
a  printed  brief,  one  of  which  shall,  on  application,  be  furnished 
to  each  of  the  counsel  engaged  upon  the  opposite  side. 

(2)  This  brief  shall  contain,  in  order  here  stated, — 

(i)  A  concise  abstract,  or  statement  of  the  case,  presenting 
succinctly  the  questions  involved,  in  the  manner  in  which  they 
are  raised. 

(n)  A  specification  of  the  errors  relied  upon,  which,  in  cases 
brought  up  by  writ  of  error,  shall  set  out  separately  and  par- 
ticularly each  error  asserted  and  intended  to  be  urged ;  and,  in 
cases  brought  up  by  appeal,  the  specification  shall  state^  as  par- 
ticularly as  may  be,  in  what  the  decree  is  alleged  to  be  erroneous. 
When  the  error  alleged  is  to  the  admission  or  to  the  rejection  of 
evidence,  the  specification  shall  quote  the  full  substance  of  the 
evidence  admitted  or  rejected.  When  the  error  alleged  is  to  the 
charge  of  the  court,  the  specification  shall  set  out  the  part  re- 
ferred to  totidem  verbis,  whether  it  be  in  instructions  giveA  or  in 
instructions  refused.  When  the  error  alleged  is  to  a  ruling  upon 
the  report  of  a  master,  the  specification  shall  state  the  exception 
to  the  report  and  the  action  of  the  court  upon  it. 
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(Hi)  A  brief  of  the  ar^ment,  exhibiting  a  clear  statement 
of  the  points  of  law  or  fact  to  be  discussed,  with  a  reference  to 
the  pages  of  the  record  and  the  authorities  relied  upon  in  sup- 
port of  each  point.  When  a  statute  of  a  State  is  cited,  so  much 
thereof,  as  may  be  deemed  necessary  to  the  decision  of  the  case 
shall  be  printed  at  length. 

(3)  The  counsel  for  a  defendant  in  error  or  an  appellee  shall 
file  with  the  clerk  twenty  printed  copies  of  his  brief  at  least 
three  days  before  the  case  is  called  for  hearing.  His  brief  shall 
be  of  a  like  character  with  that  required  of  the  plaintiff  in  error 
or  appellant,  except  that  no  specification  of  errors  shall  be  re- 
quired, and  no  statement  of  the  case,  unless  that  presented  by 
the  plaintiff  in  error  or  appellant,  is  controverted. 

(4)  When  there  is  no  assignment  of  errors,  as  required  by  sec. 
997,  Rev.  Stats.,  counsel  will  not  be  heard,  except  at  the  request 
of  the  court ;  and  errors  not  specified  according  to  this  rule  will 
be  disregarded ;  but  the  court,  at  its  option,  may  notice  a  plain 
error  not  assigned  or  specified. 

(5)  When  according  to  this  rule,  a  plaintiff  in  error  or  an 
appellant  is  in  default,  the  case  may  be  dismissed  on  motion ; 
and  when  a  defendant  in  error  or  an  appellee  is  in  default,  he 
will  not  be  heard,  except  on  consent  of  his  adversary,  and  by 
request  of  the  court. 

(6)  When  no  counsel  appears  for  one  of  the  parties,  and  no 
printed  brief  or  argument  is  filed,  only  one  counsel  will  be  heard 
for  the  adverse  party;  but,  if  a  printed  brief  or  argument  is 
filed,  the  adverse  party  will  be  entitled  to  be  heard  by  two 
counsel. 

In  the  Second  Circuit  this  rule  is  the  same,  except  sec.  1 
thereof  reads  as  follows : 

**  (1)  The  counsel  for  the  plaintiff  in  error  or  appellant  shall 
file  with  the  clerk  of  this  court,  at  least  twenty  days  before  the 
case  is  called  for  argument,  ten  copies  of  a  printed  brief,  one  of 
which  shall,  on  application,  be  furnished  to  each  of  the  counsel 
engaged  upon  the  opposite  side.'* 

And  section  3  reads  as  follows : 

**(3)  The  counsel  for  a  defendant  in  error,  or  an  appellee, 
shall  file  with  the  clerk,  at  least  ten  days  before  the  case  is 
called  for  hearing,  ten  copies  of  his  printed  brief,  one  of  which 
shall,  on  application,  be  furnished  to  each  of  the  counsel  on  the 
opposite  side.    His  brief  shall  be  of  a  like  character  with  that 
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required  of  the  plaintiff  in  error,  or  appellant,  except  that  no 
specification  of  errors  shall  be  required,  and  no  statement  of  the 
case,  unless  that  presented  by  the  plaintiff  in  error,  or  appellant, 
is  controverted." 

In  the  Fourth  Circuit  the  rule  is  the  same  as  in  the  First  as 

above  given,  except  that  the  copies  of  plaintiff's  brief  must  be 

.filed,  at  least  ten  days  before  any  term  or  adjourned  term,  and 

defendant's  brief  must  be  filed  at  least  three  days  before  the 

term  or  adjourned  term. 

In  the  Fifth  Circuit  the  rule  is  as  in  the  First,  except  as  to 
the  first  and  third  sections,  which  are  as  follows : 

(1)  The  counsel  for  the  plaintiff  in  error,  appellant  or  peti- 
tioner, shall  file  with  the  clerk  of  this  court  at  least  fifteen  days 
in  ordinary  cases,  and  five  days  in  preference  cases,  before  the 
case  is  called  for  argument,  twenty  copies  of  a  printed  brief,  one 
to  be  signed  in  handwriting  by  an  attorney  of  this  court,  who 
has  entered  an  appearance  in  the  case;  one  copy  of  the  brief 
shall,  on  application,  be  furnished  to  each  of  the  counsel  en- 
gaged upon  the  opposite  side. 

(3)  The  counsel  for  defendant  in  error,  appellee  or  respond- 
ent shall  file  with  the  clerk  of  this  court,  at  least  five  days  before 
the  case  is  called  for  argument  in  ordinary  cases  and  before  the 
case  is  called  for  argument  in  preference  cases,  twenty  copies 
of  a  printed  brief.  His  brief  shall  be  of  a  like  character  with 
that  required  of  the  plaintiff  in  error,  appellant  or  petitioner, 
except  that  no  specification  of  errors  shall  be  required  and  no 
statement  of  the  case,  unless  that  presented  by  the  plaintiff  in 
error,  appellant  or  petitioner  is  controverted. 

In  the  Sixth  Circuit,  the  rule  is  as  follows : 

(1)  The  counsel  for  the  plaintiff  in  error  shall  file  with  the 
clerk  of  this  court  within  twenty-five  days  after  the  filing  of 
the  printed  copies  of  the  record,  as  required  in  Rule  23,  as 
amended,  twenty  copies  of  a  printed  brief,  one  of  which  shall 
on  application  be  furnished  to  each  of  the  counsel  engaged  upon 
the  opposite  side. 

(2)  This  brief  shall  contain,  in  order  here  stated : 

(i)  A  concise  abstract,  or  statement  of  the  case,  presenting 
succinctly  the  questions  involved,  in  the  manner  in  which  they 
are  raised. 

(ii)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of 
the  points  of  law  or  fact  to  be  discussed,  with  a  reference  to 
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the  pages  of  the  record  and  the  authorities  relied  upon  in  sup- 
port of  each  point.  When  a  statute  of  a  State  is  cited,  so  much 
thereof  as  may  he  deemed  necessary  to  the  decision  of  the  case 
shall  be  printed  at  length. 

(3)  The  counsel  for  a  defendant  in  error  or  an  appellee  shall 
file  with  the  clerk  twenty  printed  copies  of  his  brief,  within  for- 
ty days  after  the  filing  of  the  printed  record,  as  required  by 
Rule  23.  His  brief  shall  be  of  a  like  character  with  that  re- 
quired of  the  plaintiff  in  error  or  appellant,  except  that  no  state- 
ment of  the  case  shall  be  required  unless  that  presented  by  the 
plaintiff  in  error  or  appellant,  is  controverted. 

(4)  When,  according  to  this  rule,  a  plaintiff  in  error  or  an 
appellant  is  in  default,  the  case  may  be  dismissed  on  motion; 
and  when  a  defendant  in  error  or  an  appellee  is  in  default  he 
will  not  be  heard,  except  on  consent  of  the  adversary,  and  by 
request  of  the  court. 

(5)  When  no  counsel  appears  for  one  of  the  parties,  and  no 
printed  brief  or  argument  is  filed,  only  one  counsel  will  be 
heard  for  the  adverse  party ;  but  if  a  printed  brief  or  argument 
is  filed,  the  adverse  party  will  be  entitled  to  be  heard  by  two 
counsel. 

In  the  Seventh  Circuit  the  rule  is  the  same  as  in  the  First  as 
above  given,  except  that  the  briefs  are  required  to  be  filed  by 
the  first  section  thereof  within  twenty  days  after  the  date  of 
the  delivery  by  the  clerk  of  the  printed  record.  And  sections  3 
and  4  read  as  follows : 

(3)  The  counsel  for  the  defendant  in  error  or  the  appellee 
shall  file  with  the  clerk  twenty  printed  copies  of  his  brief 
within  twenty  days  after  the  filing  of  the  brief  of  the  plaintiff 
in  error  or  appellant.  His  brief  shall  conform  to  the  require- 
ments of  this  rule,  except  that  no  specification  of  errors  shall  be 
required^  and  no  statement  of  the  case,  unless  that  presented  by 
the  plaintiff  in  error  or  appellant  is  controverted.  Either  party, 
at  or  before  the  argument  of  the  cause,  may  file  a  supplemental 
brief  strictly  confined  to  matter  in  reply  to  the  brief  of  the 
opposite  party. 

(4)  When  there  is  no  assignment  of  errors,  as  required  by 
sec.  997,  Bev.  Stats.,  counsel  will  not  be  heard,  except  at  the 
request  of  the  court,  and  errors  not  specified  according  to  this 
rule,  and  Rule  11,  will  be  disregarded;  but  the  court  at  its 
option  may  notice  a  plain  error  involving  the  merits  of  the  ease. 
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though  not  assigned  or  specified^  and  though  the  question  be 
not  saved  according  to  the  strict  rules  of  practice,  if  it  be 
apparent  of  record  that  the  point  was  contested  and  not  waived 
in  the  court  below. 

In  the  Eighth  Circuit  the  rule  is  the  same  as  in  the  First, 
except  that  in  the  first  section  the  words  forty  days  are  used 
instead  of  six  days  and  section  3  reads  as  follows : 

(3)  The  counsel  for  a  defendant  in  error  or  an  appellee 
shall  file  with  the  clerk  twenty  printed  copies  of  his  brief, 
at  least  ten  days  before  the  case  is  called  for  hearing.  His  brief 
shall  be  of  a  like  character  with  that  required  of  the  plaintifl?  in 
error  or  appellant,  except  that  no  specification  of  errors  shall 
be  required,  and  no  statement  of  the  case,  unless  that  presented 
by  the  plaintiff  in  error  or  appellant,  is  controverted. 

In  the  Ninth  Circuit  the  rule  is  the  same  as  that  in  the  First, 
except  that  the  first  section  reads  as  follows : 

**  (1)  The  counsel  for  the  plaintiff  in  error  or  appellant  shall 
file  with  the  clerk  of  this  court,  twenty  copies  of  a  printed  brief, 
and  serve  upon  counsel  for  the  defendant  in  error  or  the  appel- 
lee one  copy  thereof,  at  least  ten  days  before  »the  case  is  called 
for  argument." 

The  third  section  reads  as  follows : 

**  (3)  The  counsel  for  a  defendant  in  error  or  an  appellee  shall 
file  with  the  clerk  twenty  printed  copies  of  his  brief  and  serve- 
upon  counsel  for  plaintiff  in  error  or  appellant,  one  copy 
thereof,  at  least  three  days  before  the  case  is  called  for  hearing. 
His  brief  shall  be  of  a  like  character  with  that  required  of  the 
plaintiff  in  error  or  appellant,  except  that  no  specification  of 
error  shall  be  required,  and  no  statement  of  the  case,  unless  that 
presented  by  the  plaintiff  in  error  or  appellant  is  controverted. "" 

Rule  XXV — Oral  Arguments 

In  the  First,  Third,  Fourth,  Sixth,  and  Eighth  Circuits  the- 
rule  is  as  follows  : 

(1)  The  plaintiff  in  error  or  appellant  in  this  court  shall  be 
entitled  to  open  and  conolude  the  argument  of  the  case.  But 
when  there  are  cross-appeals  they  shall  be  argued  together  as 
one  case,  and  the  plaintiff  in  the  court  below  shall  be  entitled  to 
open  and  conclude  the  argument. 

(2)  Only  two  counsel  will  be  heard  for  each  party  on  the 
argument  of  a  case. 
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(3)  Two  hours  on  each  side  will  be  allowed  for  the  argu- 
ment, and  no  more,  without  special  leave  of  the  court,  granted 
before  the  argument  begins.  The  time  thus  allowed  may  be 
apportioned  between  the  counsel  on  the  same  side  at  their  dis- 
cretion :  Provided,  cUways,  that  a  fair  opening  of  the  case  shall 
be  made  by  the  party  having  the  opening  and  closing  argu- 
ments. 

In  the  Second  Circuit  the  third  section  has  been  amended  to 
read  as  follows: 

(3)  Upon  writs  of  error,  appeals  in  admiralty,  appeals  from 
orders  granting  a  preliminary  injunction,  and  in  appeals  in  cus- 
toms cases,  one  hour  on  each  side,  and  in  other  cases  one  hour 
and  a  half  will  be  allowed.  But  in  all  cases  where  there  are  no 
difficult  questions  of  law  and  the  amount  involved  does  not  ex- 
ceed $500,  and  in  appeals  and  petitions  for  review  in  bank- 
ruptcy, only  one-half  hour  on  each  side  will  be  allowed.  No 
more  time  than  above  specified  will  be  allowed  without  special 
leave  of  the  court  granted  before  the  argument  begins.  Tha 
time  thus  allowed  may  be  apportioned  between  the  counsel  on 
the  same  side  at  their  discretion :  Provided,  always,  that  a  fair 
opening  of  the  case  shall  be  made  by  the  party  having  the 
opening  and  closing  arguments. 
In  the  Fifth  Circuit  the  third  section  is  as  follows : 

(3)  One  hour  will  be  allowed  for  the  plaintiff  in  error  or 
appellant  to  open  and  present  his  case,  and  one  hour  will  be 
allowed  to  the  defendant  in  error  or  appellee  to  answer;  thirty 
minutes  will  then  be  allowed  to  the  plaintiff  in  error  or  appel- 
lant to  reply.  No  more  time  will  be  allowed  for  argument  with- 
out special  leave  of  the  court. 

In  the  Seventh  Circuit  the  rule  is  as  in  the  First  Circuit  and  a 
fourth  section  is  added  as  follows : 

(4)  Reading  at  length  from  briefs  or  reported  cases  shall 

not  be  indulged. 

In  the  Ninth  Circuit  the  rule  is  as  in  the  First  Circuit,  eicept 
that  the  third  section  commences  with  the  words  **one  hour" 
instead  of  **two  hours." 

Rule  XXVI — Form  of  Printed  Records,  Arguments,  and  Briefs- 
First  and  Third  Circuits — All  records,  arguments,  and  briefs, 
printed  for  the  use  of  the  court,  must  be  in  such  form  and  size 
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that  they  can  be  conveniently  bound  together  so  as  to  make  an 
ordinary  octavo  volume. 

Second  Circuit — ^All  arguments  and  briefs  printed  for  the  use 
of  the  court  must  be  printed  upon  a  page  eleven  inches  long  by 
seven  inches  wide  and  must  have  a  margin  of  at  least  two 
inches  in  width. 

Fourth  Circuit — All  records,  arguments,  and  briefs,  printed 
for  the  use  of  this  court,  shall  be  in  small  pica  type,  24  pica 
**ems''  to  a  line,  with  an  index  and  a  suitable  cover  containing 
the  title  of  the  court  and  the  cause,  the  court  from  which  the 
case  is  brought  into  this  court,  and  the  number  of  the  case.  Size 
of  pages  to  be  nine  and  a  quarter  by  six  and  a  quarter  inches, 
except  that  in  patent  cases  the  size  of  the  pages  shall  be  ten 
and  three-quarters  by  seven  and  five-eighths  inches;  that  is  to 
say,  large  enough  to  bind  in  copies  of  patent  office  drawings 
and  speculations  without  folding.  So  much  of  the  record  as 
was  printed  in  the  court  below  may  be  used  in  this  court  if  they 
conform  to  this  rule. 

Fifth  Circuit — ^All  arguments,  briefs,  motions,  and  petitions 
for  rehearing  printed  for  the  use  of  the  court  must  be  printed 
on  white  book  paper,  size  of  paper  page,  trimmed,  to  be  six  and 
a  quarter  by  nine  and  a  quarter  inches;  size  of  type  page  to  be 
four  by  seven  inches,  exclusive  of  folio  line ;  margin  to  be  prop- 
-erly  arranged  with  view  of  rebinding.  Type  must  not  be 
smaller  than  long  primer. 

Sixth  Circuit — (1)  All  records  shall  be  of  a  uniform  size, 
printed  in  small  pica  type,  24  pica  ''ems''  to  a  line,  48  lines 
to  a  page,  solid,  with  an  index,  and  a  suitable  cover  contain- 
ing the  title  of  the  court  and  cause,  the  court  from  which  the 
-ease  is  brought  to  this  court,  and  the  number  of  the  case ;  size 
of  pages  to  be  nine  and  a  quarter  by  six  and  a  quarter  inches, 
except  that  in  patent  cases  the  size  of  the  pages  shall  be  ten 
and  three-quarters  by  seven  and  five-eighths  inches;  that  is  to 
say,  large  enough  to  bind  in  copies  of  patent  office  drawings 
and  specifications  without  folding. 

(2)  All  arguments  and  briefs  of  attorneys  shall  be  printed 
and  conform  as  near  as  practicable  to  the  size  of  the  printed 

record. 

In  the  Seventh  Circuit  there  is  no  rule  corresponding  with 
Rule  26,  as  adopted  in  the  other  circuits^  but  Rule  26  is  as 
follows : 
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Opinimis  of  the  Court — (1)  All  opinions  delivered  by  the 
court  shall,  immediately  upon  the  delivery  thereof,  be  handed 
to  the  clerk  to  be  recorded. 

(2)  The  original  opinions  of  the  court  shall  be  filed  with 
the  clerk  of  this  court  for  preservation. 

(3)  Opinions  printed  under  the  supervison  of  the  judge  de- 
livering the  same  need  not  be  copied  by  the  clerk  into  a  book 
of  records,  but,  at  the  end  of  each  term,  the  clerk  shall  cause 
such  printed  opinions  to  be  bound  in  a  substantial  manner  into 
one  or  more  volumes,  and  when  so  bound  they  shall  be  deemed 
to  have  been  recorded  within  the  meaning  of  this  rule. 

Eighth  Circuit — All  records,  arguments,  and  briefs  for  the 
use  of  the  court  must  be  printed  on  paper  not  less  than  six 
and  one-eighth  inches  wide  by  nine  and  three-eighths  inches 
long,  including  margin,  so  that  they  can  be  conveniently  bound 
together  to  make  an  ordinary  octavo  volume.  Arguments  and 
briefs  not  conforming  to  this  rule  will  not  be  accepted  or  filed. 

Ninth  Circuit — (1)  All  records  printed  for  the  use  of  the 
court  must  be  printed  on  unruled  white  writing  paper,  nine 
and  a  quarter  inches  long  and  six  and  a  quarter  inches  wide. 
The  printed  page,  exclusive  of  any  marginal  note,  reference, 
or  running  head,  must  be  seven  inches  long  and  four  inches 
wide,  excepting  in  patent  cases  where  counsel  furnish  to  the 
clerk  at  the  time  of  docketing  the  cause,  patent  oflSce  drawings 
and  specifications  for  insertion.  In  such  eases  the  margin  of 
the  record  may  be  suflSciently  enlarged  to  accommodate  such 
drawings  and  specifications.  The  record  must  be  properly  in- 
dexed. Pica  double-leaded  is  the  only  mode  of  composition 
allowed. 

(2)  All  arguments,  briefs,  and  petitions  for  rehearing,  printed 
for  the  use  of  the  court,  must  be  printed  on  unruled  white 
writing  paper,  nine  and  a  quarter  inches  long  and  six  and  a 
quarter  inches  wide.  The  printed  page,  exclusive  of  any  mar- 
ginal note,  reference,  or  running  head,  must  be  seven  inches 
long  and  four  inches  wide.  Pica  double-leaded  is  the  only 
mode  of  composition  allowed. 

Rule  XXVII — Copies  of  Records  and  Briefs 

First,  Second,  Third,  Fifth,  Sixth,  Eighth,  and  Ninth  Cir- 
cuits— The  clerk  shall  carefully  preserve  in  his  oflSce  one  copy 
of  the  printed  record  in  every  case  submitted  to  the  court  for 
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its  consideration,  and  of  all  printed  motions,  briefs,  and  argu- 
ments filed  therein. 

In  the  Fotirth  Circuit  the  rule  reads : 

The  clerk  shall  cause  to  be  bound  two  copies  of  the  printed 
record  in  every  case,  and  of  all  printed  motions,  briefs,  and 
arguments  filed  therein;  one  copy  to  be  carefully  preserved  in 
his  office,  and  one  copy  for  the  use  of  the  court  library. 

In  the  Seventh  Circuit  there  is  no  rule  corresponding  with 
Rule  27  as  adopted  in  the  other  circuits,  but  Rule  27  is  as 
follows : 

Rehearing — ^A  petition  for  rehearing  must  be  filed  within 
thirty  days  after  entry  of  judgment  or  decree,  or  after  filing 
of  the  opinion,  shall  be  in  print,  and  be  served  forthwith  by 
copy  upon  the  opposing  party,  who,  within  twenty  days  from 
such  service,  may  file  a  printed  answer,  and  the  petition  shall 
be  determined  without  oral  arguments,  unless  otherwise  or- 
dered. If  a  petition  be  not  filed  within  the  time  allowed,  and 
upon  the  overruling  of  a  petition,  the  clerk  shall,  without  special 
order,  issue  a  mandate  to  the  court  below.  Twenty  copies  of 
auch  petition  or  answer  shall  be  filed  with  the  clerk  of  this 
court. 

Rule  XXVIII — Opinions  of  the  Court 

First,  Second,  Fifth,  cmd  Eighth  Circuits — (1)  All  opinions 
delivered  by  the  court  shall,  immediately  upon  the  delivery 
thereof,  be  handed  to  the  clerk  to  be  recorded. 

(2)  The  original  opinions  of  the  court  shall  be  filed  with  the 
clerk  of  this  court  for  preservation. 

(3)  Opinions  printed  under  the  supervision  of  the  judge  de- 
livering the  same  need  not  be  copied  by  the  clerk  into  a  book 
of  records;  but  at  the  end  of  each  term  the  clerk  shall  cause 
such  printed  opinions  to  be  bound  in  a  substantial  manner  into 
one  or  more  volumes,  and  when  so  bound  they  shall  be  deemed 
to  have  been  recorded  within  the  meaning  of  this  rule. 

Fourth  Circuit — (1)  All  opinions  delivered  by  the  court  shall 
be  printed  under  the  supervision  of  the  judge  delivering  the 
same,  or  of  one  of  the  circuit  judges,  the  cost  of  such  printing 
to  be  paid  by  the  clerk  out  of  the  revenues  of  his  office  and 
charged  to  the  litigants  in  the  respective  cases,  to  be  taxed  and 
allowed  as  other  costs. 

(2)  The  original  opinions  of  the  court  shall  be  filed  with 
the  clerk  of  this  court  for  preservation. 
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(3)  The  clerk  of  this  court  shall  from  time  to  time  cause 
two  sets  of  the  printed  opinions  of  this  court  to  be  bound  in  a 
substantial  manner,  into  volumes,  one  set  to  be  kept  in  the 
clerk's  office  and  one  set  to  be  kept  in  the  court  library. 

Sixth  Circuit — (1)  All  opinions  delivered  by  the  court  shall, 
immediately  upon  the  delivery  thereof,  be  handed  to  the  clerk 
to  be  recorded. 

(2)  The  opinions  of  the  court  shall  be  printed  under  the  su- 
pervision of  the  clerk  by  the  printer  to  whom  the  court  printing 
has  been  awarded  in  accordance  with  paragraph  7,  Rule  23. 

(3)  Opinions  printed  under  the  supervision  of  the  clerk  need 
not  be  copied  into  a  book  of  records;  but  at  the  end  of  each 
term  the  clerk  shall  cause  such  printed  opinions  to  be  bound 
in  a  substantial  manner  into  one  or  more  volumes,  and  when 
so  bound  they  shall  be  deemed  to  have  been  recorded  within 
the  meaning  of  this  rule. 

(4)  The  cost  of  printing  the  opinions  shall  be  defrayed  out 
of  the  amount  received  for  the  same,  and  any  deficit  shall  be 
paid  out  of  such  fees  collected  by  the  clerk  as  are  not  properly 
taxable  as  costs  in  any  case  pending  in  the  court.  • 

In  the  Third  Circuit  the  same,  except  section  1,  which  reads 
as  follows: 

**(1)  All  written  opinions  delivered  by  the  court  shall  be 
delivered  to  the  clerk  and  recorded."  The  second  section  is 
omitted,  and  the  third  section  is  marked  **2." 

Seventh  Circuit — This  rule  is  the  same  as  Rule  26  in  the 
First  Circuit. 

Ninth  Circuit — ^The  original  opinions  of  the  court  shall  be 
filed  with  the  clerk  of  this  court  for  preservation,  and  when  so 
filed  the  same  shall  be  deemed  to  have  been  recorded  within 
the  meaning  of  this  rule. 

Rule  XXIX — Rehearing 

First  Circuit — A  petition  for  a  rehearing  after  judgment 
may  be  filed  at  .ae  term  at  which  the  judgment  is  entered,  and 
within  one  calendar  month  after  such  entry,  and  not  later  un- 
less by  leave  granted  during  the  term.  It  must  be  in  print  in 
the  form  and  style  required  by  Rule  26,  and  it  must  briefly  and 
distinctly  state  its  grounds,  and  be  supported  by  a  certificate  of 
.counsel.    It  will  not  be  granted  or  permitted  to  be  argued,  un- 
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less  a  judge  who  concurred  in  the  judgment  desires  it,  and  a 
majority  of  the  court  so  determines:  Provided,  whenever  a 
judgment  is  entered  within  less  than  a  month  before  the  term 
adjourns,  the  petition  may  be  filed  within  a  month  after  the 
entry  of  judgment,  and  with  the  same  effect  after  the  term  as 
though  filed  before  the  adjournment. 

Second,  Third,  and  Eighth  Circuits — ^A  petition  for  rehearing 
after  judgment  can  be  presented  only  within  thirty  days  after 
the  day  when  the  printed  opinion  of  the  court  is  returned 
by  the  printer  to  the  clerk,  and  can  be  obtained  by  counsel  for 
the  parties  (which  date  the  derk  shall  note  upon  the  appearance 
docket),  unless  by  special  leave  granted  during  such  thirty 
days,  and  must  be  printed,  and  briefly  and  distinctly  state  its 
grounds,  and  be  supported  by  certificate  of  counsel,  and  will 
not  be  granted,  or  permitted  to  be  argued,  unless  a  judge  who 
concurred  in  the  judgment  desires  it  and  a  majority  of  the  court 
so  determines. 

In  the  Fourth  Circuit  the  following  sentence  is  added  to  the 
above:  *'But  such  petition  shall  not  operate  to  stay  the  man- 
date or  other  process  provided  for  in  Rule  32,  except  by  special 
order  of  the  court.'* 

Fifth  Circuit — ^A  petition  for  a  rehearing  after  judgment  can 
be  presented  only  during  the  term  at  which  judgment  is  en- 
tered, and  within  twenty  days  after  such  entry,  unless  by  spe- 
cial leave  granted  by  the  court,  and  must  be  printed  and  briefly 
and  distinctly  state  its  grounds  without  argument,  and  be  sup- 
ported by  certificate  of  counsel ;  and  will  not  be  granted  or  per- 
mitted to  be  argued  unless  a  judge  who  concurred  in  the  judg- 
ment desires  it,  and  a  majority  of  the  court  so  determines. 

Sixth  Circuit — ^A  petition  for  rehearing  after  judgment  can 
be  presented  only  within  thirty  days  afteif  the  day  when  the 
printed  opinion  of  the  court  is  returned  by  the  printer  to  the 
clerk,  and  can  be  obtained  by  counsel  for  the  parties  (which 
date  the  clerk  shall  note  upon  the  appearance  docket),  unless  by 
sfpecial  leave  granted  during  such  thirty  days — and  must  be 
printed,  and  briefly  and  distinctly  state  its  grounds,  and  be 
supported  by  certificate  of  counsel;  and  will  not  be  granted, 
or  permitted  to  be  argued,  unless  a  judge  who  concurred  in  the 
judgment  desires  it,  and  a  majority  of  the  court  so  determines. 

Ninth  Circuit — ^In  cases  from  the  District  of  Alaska,  a  petition 
for  rehearing  may  be  presented  within  thirty  days  after  judg- 
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ment  In  cases  from  all  other  districts  a  petition  for  rehearing 
may  be  presented  within  fifteen  days  after  judgment.  It  must 
be  printed,  and  briefly  and  distinctly  state  its  grounds^  and  be- 
supported  by  certificate  of  counsel  that  in  his  judgment  it  is. 
well  founded,  and  that  it  is  not  interposed  for  delay.  Twenty 
printed  copies  must  be  filed  with  the  clerk  of  this  court. 

In  the  Seventh  Circuit,  Rule  27  corresponds  with  Rule  29  ur 
the  other  circuits. 

In  the  Eighth  Circuit  the  rule  upon  the  subject  is  numbered 
37. 

Rule  XXX — Interest 

First,  Third,  and  Sixth  Circuits-^{1)  In  cases  where  a  writ 
of  error  is  prosecuted  in  this  court,  and  the  judgment  of  the  in* 
ferior  court  is  afSrmed,  the  interest  shall  be  calculated  and 
levied  from  the  date  of  the  judgment  below,  until  the  same  is 
paid,  at  the  same  rate  that  similar  judgments  bear  interest  in 
the  courts  of  the  State  where  such  judgment  was  rendered. 

(2)  In  all  cases  where  a  writ  of  error  shall  delay  the  proceed- 
ings on  the' judgment  of  the  inferior  court,  and  shall  appear  to 
have  been  sued  out  merely  for  delay,  damages  at  a  rate  not 
exceeding  ten  per  cent,  in  addition  to  interest,  shall  be  awarded 
upon  the  amount  of  the  judgment. 

(3)  The  same  rule  shall  be  applied  to  decrees  for  the  payment 
of  money  in  cases  in  equity,  unless  otherwise  ordered  by  this 
court. 

(4)  In  cases  in  admiralty,  damages  and  interest  may  be  al- 
lowed, if  specially  directed  by  the  court. 

Seventh  Circuit — Rule  28  is  the  same  as  this  rule. 

In  Second,  Fourth,  Fifth,  Eighth,  and  Ninth  Circuits  the 
words  **or  territory"  are  added  after  *' state"  in  the  last  line 
of  Clause  1. 

Rule  XXXL— Costs 

First  Circuit — (1)  In  all  cases  where  any  suit  shall  be  dis- 
missed in  this  court,  except  where  the  dismissal  shall  be  for 
want  of  jurisdiction,  costs  shall  be  allowed  to  the  defendant  in 
error  or  appellee,  unless  otherwise  agreed  by  the  parties. 

(2)  In  all  cases  of  affirmance  of  any  judgment  or  decree  in 
this  court,  costs  shall  be  allowed  to  the  defendant  in  error  or 
appellee,  unless  otherwise  ordered  by  the  court 
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(3)  In  cases  of  reversal  of  any  judgment  or  decree  in  this 
court,  costs  shall  be  allowed  to  the  plaintiff  in  error  or  appel- 
lant, unless  otherwise  ordered  by  the  court. 

(4)  The  cost  of  the  transcript  of  the  record  from  the  court 
below  shall  be  taxable  in  that  court  as  costs  in  the  case. 

(5)  Neither  of  the  foregoing  sections  shall  apply  to  cases 
where  the  United  States  are  a  party ;  but  in  such  cases  no  costs 
shall  be  allowed  in  this  court  for  or  against  the  United  States. 

(6)  When  costs  are  allowed  in  his  court,  it  shall  be  the  duty 
of  the  clerk  to  insert  the  amount  thereof  in  the  body  of  the 
mandate,  or  other  proper  process,  sent  to  the  court  below,  and 
annex  to  the  same  the  bill  of  items  taxed  in  detail. 

(7)  In  all  cases  certified  to  the  Supreme  Court  or  removed 
thereto  by  certiorari  or  otherwise,  the  fees  of  the  clerk  of  this 
court  shall  be  pajd  before  a  transcript  of  the  record  shall  be 
transmitted  to  the  Supreme  Court 

In  the  Second,  Third,  and  Fifth  Circuits  the  rule  is  the  same, 
except  that  Clauses  3  and  4  are  numbered  Clause  3,  and  Clauses 
5,  6,  and  7  become  Clauses  4,  5,  and  6. 

In  the  Third  and  Fourth  Circuits  the  table  of  costs  is  printed 
as  Clause  7. 

In  the  Sixth  Circuit  the  same  table  of  costs  as  promulgated 
by  the  Supreme  Court,  Feb.  28,  1898,  is  printed  at  length  after 
Rule  31. 

Clause  7,  in  the  Third,  Fourth,  and  Sixth  Circuits:  In  pur- 
suance of  the  Act  of  Congress  of  Feb.  19, 1897  (29  Stats.,  536,  ch. 
263)  the  following  table  of  fees  and  costs  in  the  Circuit  Court 
of  Appeals  has  been  established,  to  take  effect  on  the  first  day 
of  March,  a.  d.,  1898 : 

Docketing  a  case  and  filing  the  record $  5.00 

Entering  an  appearance 25 

Transferring  a  case  to  the  printed  calendar 1.00 

Entering  a  continuance 25 

Filing  a  motion,  order,  or  other  paper 25 

Entering  any  rule,  or  making  or  copying  any  record  or 

other  paper,  for  each  100  words 20 

Entering  a  judgment  or  decree 1.00 

Every  search  of  the  records  of  the  court  and  certifying 

the  same 1.00 

Affixing  a  certificate  and  a  seal  to  any  paper 1.00 
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Receiving,  keeping  and  paying  money,  in  pursuance  of 
any  statute  or  order  of  the  court,  one  per  cent  on  the 
amount  so  received,  kept  and  paid. 

Preparing  the  record  for  the  printer,  indexing  same,  sup- 
ervising the  printing,  and  distributing  the  copies  for 
each  printed  page  of  the  record  and  index , .       .25 

Making  a  manuscript  copy  of  the  record,  when  required 
by  the  rules,  for  each  100  words  (but  nothing  in  addi- 
tion for  supervising  the  printing) 20 

Issuing  a  writ  of  error  and  accompanying  papers,  or  a 
mandate  or  other  process 5.00 

Filing  briefs,  for  each  party  appearing 5.00 

Copy  of  an  opinion  of  the^court,  certified  under  seal,  for 
each  printed  page  (but  not  to  exceed  $5.00  in  the  whole 
for  any  copy) 1.00 

Attorney's  docket  fee 20.00 

In  the  Sixth  Circuit  the  rule  is  as  in  the  First,  but  the  sections 

are  numbered  from  1  to  6,  Clauses  3  and  4  being  Clause  3. 
In  the  Seventh  Circuit  the  corresponding  rule  is  numbered  29. 
In  the  Eighth  Circuit,  Clause  1  omits  the  words  ''except  for 

want  of  jurisdiction,"  otherwise  the  rule  is  as  in  the  First  Cir- 

euit,  except  that  Clauses  3  and  4  are  Clause  3. 
Clause  3,  in  the  Ninth  Circuit,  is  as  in  the  First  Circuit  with 

the  following,  **  including  costs  of  the  transcript  from  the  cotui; 

below,  unless  otherwise  ordered  by  the  court."    Clauses  5,  6, 

and  7,  in  the  First  Circuit,  are  numbered  4,  5,  and  6  in  the  Ninth. 
Clause  7,  in  the  Ninth  Circuit,  is  as  follows:  (7)  Upon  the 

-clerk's  producing  satisfactory  evidence,  by  affidavit  or  the 

acknowledgment  of  the  parties  or  their  sureties,  of  having 

served  a  copy  of  any  bill  of  fees  due  by  them,  respectively,  in 

this  court,  on  such  parties  or  their  sureties,  an  attachment  shall 

issue  against  such  parties  or  sureties,  respectively,  to  compel 

payment  of  said  fees. 

Rule  XXXII — Mandate 

First  Circuit — ^In  every  case  finally  determined,  a  mandate  or 
other  proper  process,  in  the  nature  of  a  procedendo,  shall  be 
issued  to  the  court  below,  for  the  purpose  of  informing  that 
court  of  the  proceedings  in  this  court,  so  that  further  proceed- 
ings may  be  had  in  the  court  below^  as  to  law  and  justice  may 
iippertain.    Such  mandate  or  other  process  may  issue  f^t  any 
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time  on  the  order  of  the  court;  but,  unless  otherwise  ordered, 
it  shall  issue  as  of  course  after  two  calendar  months  from  the 
entry  of  the  judgment,  unless  a  petition  for  a  rehearing  has  been 
filed  and  remains  undisposed  of. 

Second  and  Third  Circuits — In  all  cases  finally  determined  in 
this  court,  a  mandate,  or  other  proper  process  in  the  nature  of 
a  procedendo,  shall  be  issued,  on  the  order  of  this  court,  to  the 
court  below,  for  the  purpose  of  informing  such  court  of  the 
proceedings  in  this  court,  so  that  further  proceedings  may  be 
had  in  such  court  as  to  law  and  justice  may  appertain. 

Fourth  Circuit — To  the  above  the  rule  in  this  circuit  adds 
these  words:  "Such  mandate  or  other  process  may  issue  at  any 
time  on  the  order  of  the  court ;  but,  unless  otherwise  ordered,  it 
shall  issue  as  of  course  after  the  expiration  of  twenty  days  from 
the  date  of  the  judgment  or  decree." 

Fifth  Circuit — ^Mandates  may  issue  on  application  of  either 
of  the  parties  at  any  time  after  twenty-one  days  from  the  date 
of  the  decision,  unless  the  court  or  one  of  the  judges  shall  in  the 
meantime  grant  leave  to  file  a  petition  for  rehearing. 

Provided,  that  in  all  cases  entitled  to  precedence  in  this  court 
imder  section  7  of  the  Act  approved  Mar.  3,  1891,  the  mandate 
or  other  proper  process  may  be  issued  by  the  clerk  after  the 
expiration  of  seven  days  from  the  date  of  the  rendition  of  the 
decree  of  this  court,  unless  otherwise  ordered  by  the  court  or 
one  of  the  judges  thereof. 

Sixth  Circuit — ^In  all  cases  finally  determined  in  this  court  a 
mandate  or  other  proper  process  in  the  nature  of  a  procedendo 
shall  be  issued,  on  the  order  of  this  court,  to  the  court  below, 
for  the  purpose  of  informing  such  court  of  the  proceedings  in 
this  court,  so  that  further  proceedings  may  be  had  in  such  court 
as  to  law  and  justice  may  appertain. 

Such  mandate  shall  not  issue  until  time  has  elapsed  for  filing 
a  petition  to  rehear  as  defined  by  Rule  29 ;  and  no  mandate  or 
other  process  of  procedendo  shall  issue  when  a  petition  to  rehear 
is  pending,  unless  specially  ordered. 

Every  mandate  shall  be  accompanied  by  a  copy  of  the  opinion 
filed  in  the  cause  in  which  it  is  issued,  and  the  charge  for  the 
same  shall  be  taxed  in  the  costs  of  the  case. 

Ninth  Circuit — In  all  cases  finally  determined  in  this  court, 
a  mandate  or  other  proper  process  in  the  nature  of  a  procedendo, 
at  the  request  of  counsel  for  the  prevailing  party  and  upon  the 
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payment  of  any  costs  due  in  the  case,  shall  be  issued,  as  of 
course,  from  this  court  to  the  court  below,  for  the  purpose  of 
informing  such  court  of  the  proceedings  in  this  court,  so  that 
further  proceedings  may  be  had  in  such  court  as  to  law  and 
justice  may  appertain.  Such  mandate,  if  not  stayed  by  the 
order  of  the  court,  shall  be  issued  in  cases  from  the  District  of 
Alaska,  on  the  expiration  of  thirty  days,  and  in  cases  from  all 
other  districts  on  the  expiration  of  fifteen  days  from  the  date 
of  such  final  determination,  unless  within  said  time  a  petition 
for  rehearing  be  filed,  in  which  case  the  mandate  shall  not  issue 
until  after  the  determination  of  such  petition. 

Seventh  Circuit — ^Rule  30,  corresponding  with  Rule  32  of  the 
other  circuits,  is  the  same  as  Rule  32  of  the  First  Circuit  as 
above  given. 

Eighth  Circuit — In  all  cases  finally  determined  in  this  court, 
a  mandate  or  other  proper  process  in  the  nature  of  a  procedendo 
shall  be  issued  on  the  order  of  this  court,  to  the  court  below, 
for  the  purpose  of  informing  such  court  of  the  proceedings  in 
this  court,  so  that  further  proceedings  may  be  had  in  such  court 
as  to  law  and  justice  may  appertain. 

Rule  XXXIII — Custody  of  Prisoners  on  Habeas  Corpus 

First,  Seco7td,  Third,  Fourth,  Fifth,  Sixth,  Eighth,  amd  Ni^h 
Circuits — (1)  Pending  an  appeal  from  the  final  decision  of  any 
court  or  judge  declining  to  grant  the  writ  of  habeas  corpus,  the 
custody  of  the  prisoner  shall  not  be  disturbed. 

(2)  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  writ  after  it  has  been  issued,  the 
prisoner  shall  be  remanded  to  the  custody  from  which  he  was 
taken  by  the  writ,  or  shall,  for  good  cause  shown,  be  detained  in 
custody  of  the  court  or  judge,  or  be  enlarged  upon  recognizance, 
as  hereinafter  provided. 

(3)  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  prisoner  he  shall  be  enlarged  upon 
recognizance,  with  surety,  for  appearance  to  answer  the  judg- 
ment of  the  appellate  court,  except  where,  for  special  reasons, 
sureties  ought  not  to  be  required. 

In  the  Seventh  Circuit,  Rule  31  is  indicated  with  Rule  33  as 
here  printed. 

In  the  Seventh  Circuit,  Rule  33  is  as  follows : 

(1)  The  library  of  the  court  shall  be  under  the  general  super- 
vision and  custodv  of  the  clerk  of  the  court. 
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(2)  No  book  shall  be  removed  from  the  library  except  by  or 
upon  the  written  order  of  a  Federal  judge  or  the  United  States 
district  attorney  for  his  own  use  in  Chicago,  except  that  during 
the  sessions  of  the  court  any  lawyer  who  has  a  case  upon  the 
docket,  upon  written  application  to  the  clerk  and  upon  the 
clerk's  written  order,  may  take  from  the  library  not  exceeding 
three  volumes  at  a  time,  being  responsible  for  the  return  thereof 
within  twenty-four  hours,  and  in  default  of  return  shall  pay  to 
the  clerk  for  the  library  fund  twice  the  value  thereof,  but  if 
returned  in  good  condition  one  dollar  for  each  day's  detention 
beyond  the  limited  time. 

(3)  Members  of  the  bar  of  the  court  may  have  access  to  the 
library  at  any  time  during  business  hours. 

Rule  XXXIV — Models,  Diagrams,  and  Exhibits  of  Material 

First,  Second,  Third,  Fourth,  Fifth,  Sixth,  Eighth,  and  Ninth 
Circuits — (1)  Models,  diagrams,  and  exhibits  of  material  form- 
ing part  of  the  evidence  taken  in  the  court  below,  in  any  case 
pending  in  this  court,  on  writ  of  error  or  appeal,  shall  be  placed 
in  the  custody  of  the  marshal  of  this  court  at  least  ten  days 
before  the  case  is  heard  or  submitted. 

(2)  All  models,  diagrams,  and  exhibits  of  material  placed  in 
the  custody  of  the  marshal  for  the  inspection  of  the  court  on 
the  hearing  of  a  case,  must  be  taken  away  by  the  parties  within 
one  month  after  the  case  is  decided.  When  this  is  not  done,  it 
shall  be  the  duty  of  the  marshal  to  notify  the  counsel  in  the 
case,  by  mail  or  otherwise,  of  the  requirements  of  this  rule ;  and, 
if  the  articles  are  not  removed  within  a  reasonable  time  after 
the  notice  is  given,  he  shall  destroy  them,  or  make  such  other 
disposition  of  them  as  to  him  may  seem  best. 

In  the  Seventh  Circuit  the  corresponding  rule  is  numbered  32, 
and  is  almost  identical. 

Rule  XXXV — Error  in  Criminal  Cases 

First  Circuit — On  or  after  the  allowance  of  a  writ  of  error  in 
a  criminal  case  cognizable  by  this  court,  the  justice  or  judge 
who  allowed  the  writ,  or  the  court  which  entered  the  judgment 
or  any  judge  thereof,  shall  have  the  power  to  admit  to  bail  the 
plaintiff  in  error,  according  to  the  rules  of  law  applicable  to 
his  case. 

Second  Circuit — (1)  An  appeal  or  writ  of  error  from  a  Circuit 
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Court  or  a  District  Court  to  this  court  in  the  cases  proyided  for 
in  sections  6  and  7  of  the  act  entitled  *'An  Act  to  establish 
Circuit  Courts  of  Appeals  and  to  define  and  regulate  in  certain 
cases  the  jurisdiction  of  the  courts  of  the  United  States  and  for 
other  purposes,''  approved  Mar.  3, 1891,  and  acts  to  amend  said 
act  approved  Feb.  18,  1895,  and  Jan.  20,  1897,  may  be  allowed 
in  term  time  or  vacation  by  the  circuit  justice  or  by  any  circuit 
judge  within  the  circuit  or  by  any  district  judge  within  his 
district,  and  the  proper  security  be  taken  and  the  citation  be 
signed  by  him,  and  he  may  also  grant  a  supersedeas  and  stay 
of  execution  or  of  proceedings,  pending  such  writ  of  error  or 
appeal. 

(2)  Where  such  writ  of  error  to  this  court  is  allowed  in  the 
case  of  a  conviction  of  an  infamous  crime  or  in  any  other  crim- 
inal case  in  which  it  will  lie,  the  Circuit  Court  or  District  Court, 
or  any  justice  thereof,  shall  have  power,  after  the  citation  is 
served,  to  admit  the  accused  to  bail  in  such  amount  as  may  be 
fixed. 

In  the  Third  Circuit  there  is  no  rule  after  Rule  34. 

Fourth   Circuit — Saturday   Consult4Uian-day.    The  clerk  in 
making  his  docket  shall  not  set  down  for  argument  any  cause 
for  any  Saturday  of  the  term  for  which  such  docket  is  intended,  * 
and  this  court  will  meet  on  said  days  for  consultation  only. 

Fifth  Circuit — Order  in  Relation  to  Assignment  of  Cases  for 
Hearing.  Unless  otherwise  ordered  by  the  senior  circuit  judge, 
thirty  days  prior  to  the  opening  of  a  regular  session  of  this 
court,  the  clerk  is  directed  to  assign  eases  for  hearing  as  fol- 
lows : 

At  Atlanta,  Oeorgia,  four  cases  per  day  for  the  first  three 
days  of  each  week. 

At  Montgomery,  Alabama,  four  cases  per  day  for  the  first 
three  daj's  of  each  week. 

At  Fort  Worth,  Texas,  four  cases  per  day  for  the  first  three 
days  of  each  week. 

At  New  Orleans,  Louisiana,  two  cases  per  day  for  the  first 
three  days  of  each  week. 

The  above  assignments  shall  be  made  in  accordance  with 
existing  law  regulating  the  return  of  appeals,  writs  of  error, 
and  other  appellate  proceedings  in  the  Fifth  Judicial  Circuit: 
Provided,  that  cases  entitled  by  law  to  preference  in  hearing 
and  bankruptcy  cases  shall  be  first  assigtied,  and  cases,  whether 
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preference  or  not,  may,  upon  stipulation  of  the  parties  filed  with 
the  clePK  and  approved  by  the  court,  be  assigned  for  hearing  at 
any  other  place  or  session  of  this  court  designated  in  such  stipu- 
lation. 

Except  as  hereinabove  provided,  the  assignment  of  cases  at 
New  Orleans,  Louisiana,  shall  be  grouped  by  States,  so  as  to 
permit  the  hearing  of  cases  from  one  State  before  the  cases  from 
the  next  State  in  order  shall  be  called. 

Sixth  Circuit — Testimony  in  Admiralty  Ca^es  after  Appeal. 
In  admiralty  appeals  no  testimony  shall  be  taken  except  under 
a  commission  issued  from  this  court  to  a  clerk  of  United  States 
court  or  a  United  States  commissioner  by  direction  of  this  court, 
the  circuit  justice,  or  either  circuit  judge  qualified  to  sit  on 
appeal  in  said  case,  after  cause  shown  to  such  court,  justice,  or 
judge  that  such  evidence  is  material  and  necessary  and  could 
not  by  due  diligence  have  been  produced  at  the  original  hearing. 
Such  testimony  shall  be  taken  only  upon  interrogatories  settled 
by  such  court,  justice,  or  judge,  upon  at  least  ten  days'  previous 
notice  to  the  opposing  party  or  his  attorney  (accompanied  with 
a  copy  of  the  propose^  interrogatories)  and  upon  cross-inter- 
rogatories to  be  settled  at  the  same  time  after  five  days'  pre- 
vious notice  of  the  same,  with  copy  thereof  to  be  served  upou 
counsel  offering  testimony. 

The  Seventh  Circuit  has  no  Rule  35. 

Eighth  Circuit — Writs  of  Error  in  Criminal  Cases.  (1)  Writs 
of  error  to  review  criminal  cases  tried  in  any  District  or  Circuit 
Court  of  the  United  States  within  this  circuit,  which  may  be 
reviewed  under  the  provisions  of  the  Act  of  Mar.  3, 1891,  creat- 
ing this  court,  and  the  Act  of  Congress  amendatory  thereof, 
approved  Jan.  20,  1897,  may  be  allowed  in  term  time  or  in  vaca- 
tion by  the  circuit  justice  assigned  to  this  circuit,  or  by  either  of 
the  circuit  judges  within  the  circuit,  or  by  any  district  judge 
within  his  district,  and  the  proper  security  be  taken,  and  the 
citation  signed  by  him,  and  he  may  also  grant  a  supersedeas  and 
stay  of  execution  or  proceedings,  pending  the  determination  of 
such  writ  of  error. 

•  (2)  Where  such  writ  of  error  is  allowed  in  the  criminal  cases 
aforesaid,  the  Circuit  Court  or  District  Court  before  which  the 
accused  was  tried,  or  the  district  judge  of  the  district  wherein 
he  was  tried,  within  the  district,  or  the  circuit  justice  assigned 
to  the  circuit,  or  either  of  the  circuit  judges  within  the  circuit 
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shall  have  the  power,  after  the  citation  has  been  duly  served,  to 
admit  the  accused  to  bail  in  such  amount  as  may  be  fixed,  such 
bail  bond  to  be,  as  near  as  may  be,  in  the  form  prescribed  in  the 
appendix  to  these  rules. 
The  Fifth  Circuit  gives  the  above  rule  as  Rule  37 
Ninth  Circuit — Assignment  of  Causes  for  Hearing.  (1)  Thirty 
days  prior  to  the  opejoing  of  any  calendar  session  of  the  court, 
the  clerk  is  directed  to  assign  causes  for  hearing  at  the  rate 
of  one  case  for  each  Monday,  and  two  cases  per  day  for  the 
following  four  days  of  each  week.  Causes  shall  be  grouped  by 
States,  and  assignments  made,  so  as  to  permit  the  hearing  of 
causes  from  one  State  before  the  causes  from  the  next  State  in 
order  shall  be  called ;  causes  from  the  northern  district  of  Cali- 
fornia shall  be  assigned  for  hearing  last.  Any  causes  entitled 
by  law  to  preference  in  hearing  shall  be  first  assigned  and  take 
precedence  over  other  causes  from  the  same  State. 

(2)  A  stipulation  to  continue  a  case  to  the  foot  of  the  calen- 
dar or  in  any  way  change  the  day  assigned  for  hearing,  will 
not  be  recognized  as  binding  upon  the  court,  and  no  such  change 
will  be  made  except  by  order  of  the  court  for  reason  shown. 

(3)  Ten  days  before  each  calendar  session  of  the  court  the 
clerk  shall  prepare  and  cause  to  be  printed  a  calendar  of  the 
causes  assigned  for  the  approaching  session. 

Rule  XXXVI — Petitions  in  Bankruptcy  Cases 

First  Circuit — (1)  On  the  filing  of  a  petition  for  the  exercise 
of  the  power  of  superintendence  and  revision  vested  in  this 
court  by  the  act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,  approved  July  1,  1898,  or  any 
acts  in  addition  thereto  or  amendatory  thereof,  the  clerk  shall 
issue,  as  of  course,  an  order  to  show  cause,  returnable  two  weeks 
from  the  date  thereof,  which  shall  be  served  by  copy  on  each  of 
the  adverse  parties  named  in  the  petition  as  a  person  against 
whom  relief  is  desired,  or  his  solicitor  in  the  proceeding  in  the 
District  Court,  at  least  one  week  before  the  return-day  of  the 
order,  which  service  shall  be  made  by  the  marshal  or  his  deputy 
in  the  district  where  the  party  or  solicitor  served  resides.     « 

(2)  Within  one  calendar  month  after  the  return-day  of  the 
order  to  show  cause,  either  party  may  demur,  plead,  or  answer; 
but  the  determination  of  any  demurrer,  plea,  or  answer  shall  be 
final,  and  no  order  to  plead  over  will  be  allowed;  and  any  party 
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may  secure  in  his  answer  all  the  advantages  of  a  demurrer  or 
iplea,  or  both,  by  inserting  therein  the  proper  allegations  there- 
for. No  demurrer  shall  be  general,  and  no  cause  of  demurrer 
shall  be  allowed  unless  specifically  set  forth  therein. 

(3)  There  shall  be  no  pleadings  in  reply  by  the  petitioner;^ 
but  any  new  matter  properly  in  reply  shall  be  available  without 
the  same  being  pleaded  in  the  petition,  or  otherwise. 

(4)  A  motion  to  dismiss  may  be  filed  within  the  time  allowed 
for  a  demurrer,  plea,  or  answer;  or  the  subject-matter  thereof, 
if  it  relates  to  the  substance  of  the  proceeding  or  to  the  juris- 
diction of  the  court,  may  be  availed  of  on  demurrer,  plea,  or 
answer,  by  proper  allegation ;  and  whenever  a  motion  to  dismiss 
is  seasonably  filed,  the  time  for  filing  demurrer,  plea,  or  answer, 
will  run  from  the  day  on  which  an  order  may  be  entered  over- 
ruling the  motion.  Every  motion  to  dismiss  shall  be  filed  in 
print,  accompanied  with  a  printed  brief;  and  each  of  the  oppos- 
ing parties  shall  forthwith  be  served  by  the  clerk,  through  the 
mail  or  otherwise,  with  a  copy  of  the  motion  and  of  the  brief,. 
and  he  may  file,  in  print,  a  brief  in  reply  within  two  weeks.  At 
the  expiration  of  the  time  allowed  for  filing  the  brief  in  reply, 
the  motion  and  briefs  will  be  distributed  by  the  clerk  to  the- 
circuit  judges,  and  to  the  district  judge,  senior  in  commission, 
who  is  not  disqualified.*  Thereupon,  the  motion  will  be  disposed 
of  by  the  court  on  the  briefs,  unless,  at  its  own  suggestion,  or 
fojr  good  cause  shown,  the  court  shall  order  oral  arguments. 

(5)  So  much  of  Rule  14  as  relates  to  viva  voce  proofs  in  the 
District  Courts,  or  to  further  proofs  in  instance  causes,  in  admir- 
alty, shall  apply  to  appeals  and  petitions  authorized  by  the  act 
aforesaid,  or  by  acts  additional  thereto  or  amendatory  thereof  r 
Provided,  that  any  record  on  any  appeal  or  petition  may  be- 
supplemented  by  any  matter  agreed  to  in  writing  by  the  parties- 
and  filed  with  the  clerk. 

(6)  The  rules  with  reference  to  records,  printing,  and  briefs,, 
and  all  other  rules,  except  as  herein  modified,  shall  apply  to  the- 
proceedings  to  which  this  order  relates. 

(7)  Nothing  herein  shall  prevent  the  court,  from  time  tot 
time,  from  making  for  special  cause,  orders  diminishing  or  en- 
larging the  times  named  herein,  or  any  other  orders  suitable  to* 
expedite  the  proceedings  or  to  prevent  injustice. 

Second  Circuit — (1)  In  all  cases  the  plaintiff  in  error  or  appel- 
lant on  docketing  a  case  and  filing  a  record,  shall  enter  into  aa 


RULES  OP  THE  CIRCUrr  COURTS  OP  APPE.VLS.  1003 

undertaking  with  the  clerk,  for  the  payment  of  his  fees,  or 
otherwise  satisfy  him  in  that  behalf. 

(2)  At  the  expiration  of  ten  days  after  a  case  has  been  de- 
cided, the  order  or  decree  thereon  will  be  entered  by  the  court, 
and  the  clerk  will  thereupon  prepare  and  tax  the  bill  of  costs 
and  issue  the  mandate.  Within  said  ten  days  the  parties  may 
file  with  the  clerk  their  proposed  orders  or  decrees  and  bills 
of  costs,  with  proof  of  service  of  the  same  upon  the  opposing^ 
attorneys. 

In  the  Third  Circuit,  there  is  no  Rule  36. 

Fourth  Circuit — Ba/iikruptcy,  Upon  the  filing  of  the  petitioD 
for  review  as  provided  for  in  section  24  (6)  of  the  act  to  estab- 
lish a  uniform  system  of  bankruptcy  throughout  the  United 
States,  approved  July  1,  1898,  the  clerk  of  this  court  shall 
docket  the  cause,  and  shall  forthwith  serve  a  certified  copy  of 
the  petition  upon  the  respondent  or  respondents,  or  his  or  their 
solicitor,  through  the  mail  or  otherwise,  together  with  a  notice 
to  the  respondent  or  respondents,  to  answer,  demur,  or  move  to 
dismiss  the  said  petition,  within  fifteen  days  from  the  date  of 
such  notice. 

(2)  The  petitioner  shall  cause  a  certified  transcript  of  the 
record  and  proceedings  of  the  bankruptcy  court  of  the  matter  to 
be  reviewed  to  be  filed  in  the  clerk's  ofiice  of  this  court  within 
thirty  days  from  the  date  of  the  filing  of  the  said  petition. 

(3)  Upon  the  filing  of  such  transcript  of  the  record  the  clerk 
of  this  court  shall  proceed  to  cause  the  record  to  be  printed  a» 
pro\aded  for  in  Rule  23  of  this  court  and  furnish  counsel  on 
both  sides  with  three  copies  each. 

(4)  And  such  causes  shall  stand  for  hearing  in  their  regular 
order.  But  either  side  may,  upon  ten  days'  notice  given  to  the 
opposing  counsel,  have  the  cause  heard,  either  at  term  time,  or 
in  vacation,  or  in  chambers,  upon  the  briefs,  unless  at  its  own 
suggestion,  or  for  good  cause  shown,  the  court  shall  order  oral 
argument. 

(5)  That  all  causes  coming  up  by  appeal  as  provided  in  sec- 
tion 25  of  said  Bankruptcy  Act  shall  stand  for  hearing  in  this 
court,  either  in  term  or  in  vacation,  and  may  be  called  up  by 
either  party  upon  ten  days'  notice,  as  provided  in  section  4 
of  this  rule, 

(6)  All  rules  of  this  court  (except  as  herein  modified)  shall 
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apply  to  the  proceedings  in  bankruptcy  to  which  this  rule 
relates. 

(7)  Nothing  herein  shall  prevent  the  court,  from  time  to 
time,  from  making,  for  special  cause,  orders  diminishing  or  en- 
larging the  times  named  herein,  or  any  other  order  suitable  to 
expedite  the  proceeding  or  to  prevent  injustice. 

Fifth  Circuit — Assignment  of  Judges.  It  is  ordered  that 
whenever  a  full  bench  of  three  judges  shall  not  be  made  up  by 
the  attendance  of  the  associate  justice  of  the  Supreme  Court 
assigned  to  the  circuit,  and  of  the  circuit  judges,  so  many  of 
the  district  judges,  in  the  order  of  the  seniority  of  their  re- 
spective commissions  and  qualified  to  sit,  as  may  be  necessary  to 
make  up  a  full  court  of  three  judges,  are  hereby  designated  and 
assigned  to  sit  in  this  court:  Provided,  however,  that  the  court 
may  at  any  time,  by  particular  assignment,  designate  any  dis- 
trict judge  to  sit  as  aforesaid. 

Sixth  Circuit — Disposition  of  Fees  not  Costs  in  Cases.  All 
fees  collected  by  the  clerk  which  are  not  properly  taxable  as 
costs  in  any  case  pending  in  the  court,  and  which  are  not  by  law 
required  to  be  deposited  by  him  in  the  treasury  of  the  United 
States,  after  the  payment  of  any  deficit  arising  from  the  print- 
ing of  opinions,  shall  constitute  a  fund  to  be  expended  in  the 
purchase  of  law  books  for  the  library  of  the  court  by  the  clerk, 
under  the  direction  of  the  court.  And  it  shall  be  the  duty  of 
the  clerk  to  render  to  the  court,  for  its  examination  and  ap- 
proval, a  quarterly  account  of  such  fees  received  and  disbursed 
by  him. 

The  Seventh  Circuit  has  no  Rule  36. 

Eighth  Circuit — Petitions  for  Review.  (1)  A  petition  for  re- 
view, under  the  provisions  of  section  24  (6)  of  the  bankruptcy 
law  approved  July  1,  1898,  shall  be  filed  and  docketed  as  an 

original  action  in  this  court  and  be  entitled  ^*In  Be ,  Pe* 

titioner/'  and  shall  specifically  designate  the  person  or  persons 
upon  whom  the  petitioner  desires  notice  to  be  served. 

Ninth  Circuit — Terms  and  Sessions  of  the  Court.  (1)  One 
term  of  this  court  shall  be  held  annually  on  the  first  Monday 
of  October,  and  adjourned  sessions  on  the  first  Monday  of  each 
month  in  the  year.  All  sessions  shall  be  held  at  San  Francisco, 
unless  otherwise  especially  ordered  by  the  court. 

(2)  The  October,  February,  and  May  sessions  shall  be  known 
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as  calendar  sessions,  and  shall  be  sessions  for  the  trial  of  all 
causes  that  shall  have  been  placed  upon  the  calendar  in  pur- 
suance of  Rule  35. 

(3)  A  term  of  this  court  shall  be  held  annually  in  the  city 
of  Seattle,  in  the  State  of  Washington,  and  in  the  city  of  Port- 
land, in  the  State  of  Oregon.  The  Seattle  term  shall  be  held 
beginning  upon  the  second  Monday  in  September,  and  the  term 
at  Portland  shall  be  held  beginning  upon  the  third  Monday  in 
September.  All  appeals  and  writs  of  error  from  the  Circuit 
and  District  Courts  for  the  district  of  Washington,  the  tran- 
scripts of  which  shall  be  filed  in  this  court  between  the  first 
day  of  April  and  the  first  day  of  August  of  each  year,  shall  be 
heard  at  said  annual  term  in  the  city  of  Seattle,  unless  it  is 
stipulated  by  the  parties  thereto  that  they  be  heard  in  San 
Francisco.  All  appeals  and  writs  of  error  from  the  Circuit  and 
District  Courts  for  the  district  of  Oregon,  the  transcripts  of 
which  shall  be  filed  in  this  court  between  the  first  day  of  April 
and  the  first  day  of  August  of  each  year,  shall  be  heard  at  said 
annual  term  in  the  city  of  Portland,  unless  it  be  stipulated  by 
the  parties  thereto  that  they  be  heard  in  San  Francisco.  All 
other  appeals  and  writs  of  error  from  said  Circuit  and  District 
Courts  for  that  district  shall  be  heard  at  San  Francisco,  unless 
it  be  stipulated  by  the  parties  thereto  that  they  be  heard  at 
said  annual  term  in  the  city  of  Portland.  Appeals  and  writs 
of  error  from  the  Circuit  and  District  Courts  for  the  districts 
of  Idaho  and  Montana,  and  from  the  District  Courts  of  Alaska, 
may,  upon  the  stipulation  of  the  parties  thereto,  be  heard  at 
the  annual  term  to  be  held  either  at  Seattle  or  Portland. 

The  First  Circuit  has  no  rule  after  Rule  36. 

Rule  XXXVII 

Second  Circuit — ^In  the  preparation  of  briefs  any  citations 
made  from  ** Federal  Cases"  must  be  accompanied  by  the  cita- 
tion of  the  original  report  of  the  case,  or,  when  the  case  is  not 
elsewhere  reported  than  in  the  Federal  Cases,  by  a  statement 
to  that  effect. 

The  Fourth  Circuit  has  no  rule  after  Rule  36. 

Fifth  Circuit— Uxde  37  is  entitled  '*  Writs  of  Error  in  Crim- 
inal  Cases,"  and  is  the  same  as  Rule  35  of  the  Eighth  Circuit. 

The  following  Form  of  Appearance  Bond  on  Writ  of  Error 


JV 
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in  CriminjEiI  Cases  is  printed  as  an  appendix  to  Rule  37  in  the 
Fifth  Circuit. 

Know  all  Men  by  these  Presents: 

That  we, •— ,  as  principal,  and as  sureties,  are  held  and 

firmly  bound  unto  the  United  States  of  America  in  the  full  and  just 

sum  of dollars,  to  be  paid  to  the  said  United  States  of  America, 

to  which  payment  well  and  truly  to  be  made,  we  bind  ours^vesy  our 
heirs,  executors,  and  administrators,  Jointly  and  severally,  by  these 
presents. 

Sealed  with  our  seals  and  dated  this day  of ,  in  the 

year  of  our  Liord  one  thousand  nine  hundred  and — . 

Whereas,  lately  at  the term,  a.  d.  190 — ,  of  the Court, 

of  the  United  States  for  the district  of ^ — ,  in.  a  suit  pending 

in  said  court,  between  the  United  States  of  America,  plaintiff,  and 

,  defendant,  a  Judgment  and  sentence  was  rendered  against  the 

said ,  and  the  said  — has  obtained  a  writ  of  error  from  the 

United  States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit,  to  reverse 
the  judgment  and  sentence  in  the  aforesaid  suit,  and  a  citation  di- 
rected to  the  said  United  States  of  America,  citing  and  admonishing 
the  United  States  of  America  to  be  and  appear  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit,  at  the  city  of  New 
Orleans,  Liouisiana,  thirty  days  from  and  after  the  date  of  said  citation, 
which  citation  has  l^een  duly  served. 

Now  the  condition  of  the  above  obligation  is  such  that  if  the  said 
■  ■  shall  appear  in  the  United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit,  on  the  first  day  of  the  next  term  thereof,  to  be  held 

at  the  city  of ,  on  the  first  Monday  in ,  a.  d.  190 — ,  and 

from  day  to  day  thereafter  during  said  term,  and  from  term  to  term, 
and  from  time  to  time,  until  finally  discharged  therefrom,  and  shall 
abide  by  and  obey  all  orders  made  by  the  said  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit,  in  said  cause,  and  shall  sur- 
render himself  in  execution  of  the  Judgment  and  sentence  appealed 
from  as  said  court  may  direct,  if  the  judgment  and  sentence  of  the 

said  Court  against  him  shall  be  affirmed  by  the  said  United 

States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit,  then  the  above 
obligation  to  be  void,  else  to  remain  in  full  force,  virtue,  and  effect 

.  [Seal] 

[Seal] 

LSeal] 

Approved: 


Judge  of  the 


Sixth  Circuit — Appeal  or  Writ  of  Error  may  he  Allowed. 
(1)  An  appeal  or  writ  of  error  from  a  Circuit  Court  or  a  Di»- 
trict  Court  to  this  court  in  the  cases  provided  for  in  section  6 
and  7  of  the  act  entitled:  *'An  Act  to  establish  Circuit  Courts  of 
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Appeals  and  to  define  and  regulate  in  certain  cases  the  juris- 
diction of  the  courts  of  the  United  States  and  for  other  pur- 
poses/' approved  Mar.  3,  1891^  and  acts  to  amend  said  act,  ap- 
proved Feb.  18, 1895,  and  Jan.  20, 1897,  may  be  allowed  in  term 
time  or  vacation  by  the  circuit  justice,  or  by  either  circuit  judge 
within  the  circuit,  or  by  any  district  judge  within  his  district, 
and  the  proper  security  be  taken  and  the  citation  be  signed  by 
him,  and  he  may  also  grant  a  supersedeas  and  stay  of  execution 
or  of  proceedings,  pending  such  writ  of  error  or  appeal. 

(2)  Where  such  writ  of  error  to  this  court  is  allowed  in  the 
<5ase  of  a  conviction  of  an  infamous  crime,  or  in  any  other  crim- 
inal case  in  which  it  will  lie,  the  Circuit  Court  or  District  Court, 
or  any  justce  or  judge  thereof,  shall  have  power,  after  the  cita- 
tion is  served,  to  admit  the  accused  to  bail  in  such  amount  as 
may  be  fixed. 

The  Seventh  Circuit  has  no  rule  37. 

Eighth  Circuit — Order  of  Court.  (1)  Upon  the  filing  of  a 
petition  for  review,  the  same  shall  be  presented  to  the  court,  or 
one  of  the  circuit  judges,  for  an  order  fixing  the  return-day  to 
the  notice  required  by  law. 

(2)  When  such  petition  is  accompanied  by  a  written  consent 
that  the  petition  for  review  may  be  filed  and  a  waiver  by  the 
defendant  or  defendants,  or  their  counsel,  of  such  notice,  no 
notice  will  be  issued.  In  such  cases  the  case  will  be  docketed 
by  the  clerk  pursuant  to  Rules  40  and  42. 

Ninth  Circuit — Photograph  of  Chinese  to  he  Attached  to  Bail 
Bond.  Whenever,  in  cases  of  deportation  of  Chinese,  the  de- 
fendant be  admitted  to  bail  pending  appeal,  before  the  bond  be 
approved  and  the  party  released  from  custody  a  photograph 
of  defendant  shall  be  attached  to  said  bond. 

Rule  XXXVIII — Review  of  Orders  in  Bankruptcy 

Second  Circuit — ^Petitions  to  review  orders  in  bankruptcy, 
filed  under  the  provisions  of  section  24  (b)  of  the  Bankruptcy 
Act,  must  be  filed  and  served  within  ten  days  after  the  entry 
of  the  order  sought  to  be  reviewed,  and  a  transcript  of  the  rec- 
ord of  the  proceedings  in  the  bankruptcy  court  of  the  matter 
to  be  reviewed  must  be  filed  and  the  cause  docketed  within 
thirty  days  thereafter,  but  the  judge  of  the  bankruptcy  court 
may  for  good  cause  shown  enlarge  the  time  for  filing  the  peti- 
tion or  record,  the  order  of  enlargement  to  be  made  and  filed 
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with  the  clerk  of  this  court  before  the  expiration  of  the  times 
hereby  limited  for  filing  the  petition  and  record  respectively. 

Eighth  Circuit — Notice.  (1)  The  notice  to  be  given  as  pro- 
vided by  law  (upon  a  petition  for  review)  shall  be  issued  by 
the  clerk  of  this  court,  under  the  seal  thereof,  and  shall  be  ad- 
dressed to  the  defendant  or  defendants,  and  be  served  by  the 
marshal  of  this  court,  unless  an  acknowledgment  or  acceptance 
of  service  thereof  is  made  by  the  defendant  or  defendants,  or 
their  counsel. 

Ninth  Circuit — No  Rule  38. 

Rule  XXXIX — Response 

Eighth  Circuit — (1)  The  response  to  the  petition  for  review, 
when  the  defendant  elects  to  make  a  written  response,  shall  be 
filed  at  least  fifteen  days  before  the  day  set  for  the  hearing. 

Rule  XL — Printing  of  Record 

Eighth  Circuit — (1)  The  clerk  shall  cause  the  petition  and 
exhibits  thereto,  if  any,  and  the  order,  notice,  and  response,  if 
ajiy,  to  be  printed,  and  shall  distribute  the  printed  copies  of 
same  to  counsel  for  the  respective  parties,  as  soon  as  the  same 
are  printed. 

Rule  XLI — Briefs  and  Arguments 

Eighth  Circuit — (l)~Twenty  copies  of  the  brief  and  argu^ 
ment  in  behalf  of  petitioner  shall  be  printed  and  filed  ten  days 
before  the  day  set  for  the  hearing,  and  twenty  copies  of  the 
brief  and  argument  for  the  defendant  or  defendants  shall  be 
printed  and  filed  on  or  before  the  day  of  hearing. 

Rule  XLII — Hearing 

Eighth  Circuit — (1)  Petitions  for  review  filed  in  vacation 
shall  be  assigned  by  the  clerk  for  hearing  in  their  regular  order 
at  the  next  session  or  term  of  the  court  in  the  same  manner  as 
appeals  and  writs  of  error  in  other  cases. 

(2)  Petitions  for  review  filed  during  a  session  of  the  court, 
when  a  sufficient  showing  of  urgency  is  presented,  may  be  set 
for  hearing  at  that  term  and  upon  such  terms  and  conditions 
as  the  court  may  direct. 

(3)  Petitions  for  review  assigned  by  the  clerk  in  their  regu- 
lar order  as  provided  in  section  1  of  this  rule,  when  such  as- 
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signment  is  for  a  day  near  the  close  of  the  session,  may  be  ad- 
vanced by  order  of  the  court  and  set  for  an  earlier  day,  upon, 
good  cause  shown  therefor  by  either  of  the  parties. 

Rule  Xhlll— Costs 

Eighth  Circuit — (1)  The  costs  and  fees  now  provided  by  law 
in  cases  upon  appeal  or  writ  of  error,  shall,  so  far  as  the  same 
are  applicable,  be  taxed  on  petitions  for  review. 

(2)  Upon  the  determination  of  a  petition  for  review  such  or- 
der as  to  costs  will  be  made  as  the  court  may  deem  necessary. 

Bule  XLIV — Procedendo 

Eighth  Circuit — (1)  In  all  cases  on  a  petition  for  review, 
wherein  the  action  or  judgment  of  the  District  Court,  com- 
plained of,  is  disapproved  by  this  court,  the  clerk  shall,  at  the 
expiration  of  ten  days  from  and  after  the  date  of  entering  judg- 
ment in  this  court,  issue  process  in  the  nature  of  a  procedendo 
to  the  said  District  Court  for  the  purpose  of  informing  such 
court  of  the  proceedings  in  this  court,  so  that  further  proceed- 
ings may  be  had  in  such  District  Court,  in  conformity  with  the 
judgment  of  this  court. 

(2)  In  all  cases  on  petition  for  review,  wherein  the  action  or 
judgment  of  the  District  Court,  complained  of,  is  approved  or 
confirmed,  or  said  petition  dismissed  by  this  court,  the  clerk 
shall  forthwith  certify  that  fact  to  the  District  Court. 

Rule  XLV — Appeals  and  Writs  of  Error  in  Bankruptcy  Cases 

Eighth  Circuit — (1)  The  appeals  and  writs  of  error  pro- 
vided for  by  section  25  of  the  bankruptcy  law,  approved  July 
1,  1898,  shall  be  governed  by  the  same  rules  and  regulations  as 
to  costs  and  procedure  as  are  provided  by  this  court  for  ap- 
peals and  writs  of  error  in  other  cases. 
64 


GENERAL  INDEX. 


tReferences  are  to  sections.] 


A6AT6I02NT — 
of  suits,  974-976. 
by  death,  976.  ' 
by  resignation  of  officer,  976. 
f cire  facias  to  revive,  974. 
plea  in,  102&-1030,  1033. 

defined,  1030. 

due  order  of  pleading,  1033. 

ACCOUNT— 

common-law  action  of,  901,  902. 
concurrent  jurisdiction  in  equity,  902. 
See  Suns  at  Common  Law. 

ACTIONS  AT  COMMON  LAW— 
defined,  164,  890-892. 
same  as  case  in  law,  164. 

embrace  all  suits  to  settle  legal  rights,  164,  892. 
standard  of  classification,  890. 

ADMIRALTY  AND  MARITIME  JURISDICTION— 

vested  exclusively  in  the  federal  Judiciary,  506-604. 
«      extent  of,  a  judicial  question,  507,  508. 

maritime  code  of  the  United  States,  510-518. 

power  of  congress  to  legislate  on  the  subject,  510,  51L 

general  maritime  law,  how  far  in  force,  509-512. 

limited  liability  act,  513. 

Harter  act,  514. 

acts  concerning  seamen,  515. 

acts  against  violation  of  neutrality,  516. 
law  of  the  high  seas,  517,  518. 
two  classes  of  civil  cases  in  admiralty, 
prize  causes  governed  by  laws  of  nations. 

power  of  congress  to  make  rules  concerning,  521. 
seizure  of  piratical  vessels,  523,  524. 
navigable  waters  defined,  524-535. 

not  ceded  to  the  federal  government,  535. 
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ADMIRALTY  AND  MARITIME  JURISDICTION  (continued)— 
criminal  jurisdiction  in  admiralty,  536. 
history  of  federal  legislation  concerning,  537-540. 
maritime  contracts,  544. 
maritime  liens,  541-556. 

states  may  create,  541,  542. 
marine  torts,  544,  549. 
forms  of  suits  in  admiralty,  557-559. 
Jurisdiction  of  the  district  courts,  560-604. 

contracts,  561. 

torts,  562,  563. 

liens,  564,  565. 

material-men,  566. 

seamen's  wages,  567,  568. 

master's  wages,  569. 

towage,  570. 

pilotage,  571,  572. 

salvage,  573,  574. 

general  average,  675. 

marine  insurance,  576. 

marine  hypothecation,  577. 

bottomry  bonds,  578. 

respondentia  bonds,  579. 

affreightment  contracts,  580. 

transportation  of  persons,  580a. 

charter-party,  581. 

demurrage,  582. 

stevedores,  583. 

wharfage,  584. 

lighterage,  585. 

consortship,  586. 

petitory  and  possessory  suits,  587. 

collisions,  588-592. 

destruction  of  beacon,  593. 

sea  battery,  594. 

marine  tort  resulting  in  death,  595-596. 

limited  liability  act,  597. 

maritime  seizures,  599-600. 

restitution  of  vessels,  601. 

prize  jure  hellU  602. 
Interventions,  604. 
TCnue  of  suits  in  admiralty,  590,  600,  603,  604. 
common-law  remedy,  591. 

AFRICAN  RACE— 

status  prior  to  the  late  constitutional  amendments,  213. 
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AGREED  CASE— 

practice  allowed  in  federal  courts,  1107. 

judgment  on  reviewed  without  bill  of  exceptions,  1107* 

federal  question  raised  by,  429. 

ALABAMA— 

statute  of,  for  improYetnent  of  Mobile  bay,  48. 

constitutional,  48. 
venue  of  suits  in  federal  courts  in,  959,  note  23. 

AMBASSADORS— 

power  of  federal  government  to  appoint  and  receive,  22. 
exemption  of,  from  local  Jurisdiction,  222-225. 
children  of  born  here  not  citizens,  223-225. 

AMENDMENTS— 

controlled  by  federal  statutes,  1045. 

extent  of  court's  power,  1046. 

discretion  of  court,  1048. 

of  process,  1047. 

of  verdict,  1112,  1114. 

after  reversal  by  supreme  court,  1049. 

AMENDMENTS  TO  FEDERAL  CONSTITUTION— 

first  ten,  restraints  on  federal  government,  99,  100,  179. 

not  restraints  on  the  states,  99,  100,  179. 

operation  of  not  enlarged  by  fourteenth  amendment,  99,  100. 
late  amendments  did  not  change  system  of  government,  189. 

nor  take  away  police  power  of  the  states,  190-208. 

AMOUNT  IN  DISPUTE— 

a  jurisdictional  fact,  when,  728. 

rules  for  determining,  729. 

from  face  of  pleading,  730,  731. 

upon  an  issue  of  fact,  732.  , 

several  plaintifts,  733.  | 

interest,  when  considered,  734.  | 

ANNUITY— 

action  of,  903.  ' 

obsolete,  903. 

APPEAL  ANP  ERROR— 
See  Wsn  of  Ebbob. 

APPEARANCE  OF  DEFENDANT— 
at  common  law,  1015. 
by  attorney,  1015,  1024. 
general,  1016-1019,  1022,  1023. 

defined,  1017,  1018. 

not  withdrawn  without  leave  of  court,  1019. 
special,  1016,  1020-1022. 

defined,  1020,  1021. 

petition  for  removal,  1022. 
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ARTICLES  OF  CONFEDERATION— 

confederacy  under  was  not  a  government,  378-3S0. 
was  a  league  of  sovereign  states,  378. 
no  judiciary,  379-380. 

prize,  piracies  and  boundaries,  379. 
no  power  to  enforce  its  laws,  380. 

ASSIGNEES— 

of  choses  in  action,  718-722. 

bill  for  specific  performance,  719. 

foreign  bills  of  exchange,  721. 

notes  of  corporations  payable  to  bearer,  720. 
fact  of  assignment,  722. 
suits  by,  718-722. 

ASSUMPSIT— 

action  of,  904,  905. 
general,  904. 
special,  904. 
great  common-law  action,  905. 

B. 

BILLS  OP  ATTAINDER— 
defined,  103,  104. 
inhibited,  103,  104,  361. 

BILLS  OP  CREDIT— 
defined,  349,  350. 
inhibited,  349,  350. 

BILLS  OP  EXCEPTION— 
defined,  1138. 
practice  concerning,  1138-1154. 

admission  or  rejection  of  evidence,  1142,  1143. 

charge  of  the  court,  1144-1150. 
settling  of,  1152-1154. 

authentication,  1152. 

mandamus  to  compel,  1153. 

order  for  time,  1154. 
what  to  contain,  1149-1151. 

BILLS  OF  EXCHANGE}— 
foreign,  721. 
suits  on,  721. 

BOUNDARY  SUITS— 
between  states,  411. 
original  Jurisdiction  of  supreme  court,  411. 
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BRIDGES— 

across  navigable  stream,  46,  47. 
authority  of  states  to  maintain,  46,  47. 
assent  of  federal  government  required,  47. 


a 


CALIFORNIA— 

statute  of,  concerning  ejectment,  870. 

venue  of  suits  in  federal  courts  in,  959,  note  23. 

CASES  IN  LAW— 

embrace  all  suits  to  settle  legal  rights,  164,  892. 
same  as  suits  at  common  law,  164. 
standard  of  classification,  890. 

CERTIORARI— 
writ  of,  502-505. 

jurisdiction  of  supreme  court  to  issue,  502-505. 

CHARGE  OF  THE  COURT— 
practice  concerning,  1091-1101. 
comment  on  the  evidence,  1091. 
must  charge  law  of  the  whole  case,  1094. 
must  submit  all  issues  of  fact,  1093. 
state  law,  1100. 

supremacy  of  the  federal  constitution,  1101. 
peremptory,  1097-1099. 
requested  charges,  1095,  1096. 
when  and  how  excepted  to,  1140,  1144-1150. 

CHOSES  IN  ACTION— 
assignees  of,  718-722. 
suits  by,  718-722. 
bill  for  specific  performance,  719. 
notes  of  corporations,  720. 
foreign  bills  of  exchange,  722. 
fact  of  assignment,  722. 

CIRCUIT  COURTS— 

Jurisdiction  of,  653-783. 

concurrent  with  the  courts  of  the  states,  668-736,  888. 
under  special  statutes,  737-783,  889. 

CITIZENSHIP— 
defined,  212,  213. 
African  race,  213. 
dual  citizenship,  234. 
two  sources  of  citizenship,  214. 

by  birth,  215-228. 

by  naturalization,  229-233. 
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CITIZENSHIP  (continued)— 
oommon-law  rules,  215-219. 

prevailed  in  the  colonies,  215-217. 

slave  population,  213,  217. 

Indian  tribes,  218,  219. 
fourteenth  amendment,  220-222. 

Chinese  person,  221. 

meaning  of  qualifying  words,  222,  228. 
foreign  ministers'  children,  223-225. 
consuls'  children,  224,  225. 
hostile  occupation,  226. 
seceded  states,  227. 
naturalization,  231-233. 

collective,  231-233. 

admission  of  states,  232. 

by  treaty  or  statute,  233. 
married  women,  230. 
privileges  and  immunities  of,  238-268. 

of  the  several  states,  238-256. 

of  the  United  States,  257-268. 

corporations  not  entitled  to,  252»  268. 

COLONIES— 

original  thirteen,  sovereign  states,  16. 

struggle  of  in  regard  to  judicial  procedure,  9. 

COMMERCE— 
defined,  36. 
is  a  unit,  34. 
regulation  of,  22-38. 
state  action  incidentally  affecting,  63,  190-203. 

inspection  laws,  53-61. 

j;>ilotage  laws,  33. 

quarantine  laws,  62. 

exercise  of  the  police  power,  190-202. 

COMMON  LAW— 

principles  of,  7-9,  120,  506,  921,  922. 

confirmed  in  the  federal  constitution,  120-160,  921,  922. 

the  palladium  of  English  liberties,  506. 

the  municipal  Jurisprudence  of  England,  500. 

is  due  process  of  law,  120. 

rules  of,  regarding  citizenship,  212-237. 

constitution  construed  in  light  of,  95. 

COMPLAINT,  DECLARATION  OR  PETITION— 
must  conform  to  state  rules  of  pleading,  982. 
must  state  a  common-law  cause  of  action,  985,  986. 
requisites  of,  981-1013. 
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CONDEMNATION  PROCEEDINGS— 

is  a  common-law  action,  640,  641,  920. 
mode  of  procedure,  175. 
compensation,  176. 

CONFESSIONS— 

admissibility  of  in  criminal  cases,  129,  130. 
test  of  admissibility,  130. 

CONSTITUTION  OF  THE  UNITED  STATES— 
adoption  of  by  the  people  of  the  states,  381. 
created  a  new  government,  16-63,  375-397. 
rules  of  construction  of,  94-99,  209-211. 

in  the  light  of  the  common  law,  95. 

in  the  light  of  contemporaneous  history,  96. 

in  the  light  of  contemporaneous  exposition,  97. 
effect  of  the  late  amendments,  100,  178-208. 

did  not  change  the  system  of  government,  178-208. 
supreme  law  of  the  land,  17,  66-69,  376,  1101. 

duty  of  the  courts  to  maintain,  1101. 
establishes  distinction  between  law  and  equity,  832,  887. 
establishes  the  federal  Judiciary,  381-386. 
established  federal  procedure,  10,  11. 

CONSTITUTIONAL  CONSTRUCTION— 
method  of,  209-211. 
early  history,  209. 
modern  method,  210,  211. 
Judicial  inclusion  and  exclusion,  210,  211. 
rules  of,  95-97. 

CONSTITUTIONAL  LIMITATIONS— 
upon  the  federal  government,  94-197. 

bills  of  attainder,  103,  104. 

criminal  procedure,  101.  102,  110,  132-163. 

due  process  of  law,  111-120. 

eminent  domain,  172-176. 

Impeachments,  105-110. 

re-examination  of  facts  tried  by  Jury,  169-171,  424. 

self -accusation,  123-131. 

trial  by  Jury,  110,  138,  139,  163-171, 
xipon  the  states,  178,  374. 

bills  of  credit,  349,  350. 

bills  of  attainder,  351. 

due  process  of  law,  269-298. 

equal  protection  of  the  laws,  299-324. 

elective  franchise,  325-328. 

obligation  of  contracts,  329-348. 

4RX  post  facto  laws,  351. 
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CONSTITUTIONAL  LIMITATIONS  (continued)— 

privileges  and  ImmunitieB  of  citizens  of  the  states,  238-256. 
privileges  and  immunities  of  citizens  of  the  United  States, 

257-268. 
duties  on  imports  and  exports,  352-362. 
tonnage  duties,  363-374. 
effect  of  the  late  amendments,  100,  178-208. 
did  not  change  scheme  of  government,  189. 

CONTRACT— 

defined,  332-335. 

charters  of  private  corporations,  333. 

construction  of  legislative  grants,  334. 

marriage,  335. 

obligations  of  defined,  335. 

obligations  of,  not  to  be  impaired,  329-348,  677-686. 

changing  remedy.  337,  338. 

changing  statute  of  limitation,  339. 

Judgment  for  tort,  340. 

withdrawing  power  of  taxation,  341. 

increasing  exemptions,  342. 

laws  altering  terms  of  contracts,  343-347. 

inhibition  prospective  only,  348. 

Virginia  tax  and  coupon  cases,  677-681. 

municipal  ordinances  impairing  686. 

CORPORATIONS— 

charters  of  contracts,  when,  333,  334. 

when  regarded  as  citizens,  296,  300,  712-714,  725. 

when  not  regarded  as  citizens,  252,  268. 

foreign,  citizen  of  country  creating  it,  725. 
service  of  process  on,  934,  1008,  1009. 

COVBNAN'T— 
action  of,  906. 

CRIMINAL  LAW— 
grand  jury,  133. 
felony,  136. 
Indictment,  132-137. 

necessity  of,  4,  132-136. 
exception,  137. 

cannot  be  amended,  134. 

several  counts  in,  153. 

sufliciency  of,  142. 
infamous  crime  defined,  135. 
right  to  trial  by  Jury.  138.  139. 
speedy  and  public  trial,  140. 
confronted  with  the  prosecuting  witnesses,  148,  144» 
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CRIMINAL  LAW  (continued)— 

compulsory  process  for  witnesses,  145. 
assistance  of  counsel,  145. 
cruel  and  unusual  punishment,  146,  147. 
twice  in  Jeopardy,  148-154. 

trial  on  defective  indictment,  149,  150. 

verdict  constitutes  the  bar,  151. 
self-accusation,  122-131. 
unreasonable  search  and  seizure,  121. 
ex  post  facto  laws,  155-159. 

defined,  157. 

D. 

DAMAGES— 

exemplary,  691,  7S0,  731 

element  In  case  arising  under  constitution,  691. 
amount  In  dispute,  730,  731. 

■ 

DEBT— 

action  of,  616,  618,  739,  907. 

DECLARATION,  COMPLAINT  OR  PETITION— 
must  conform  to  state  pleading,  982. 
must  state  a  common-law  cause  of  action,  985,  986. 
requisites  of,  981. 

DEFENSES  OF  DEFENDANT— 

must  conform  to  state  pleading,  1034. 

exception,  1034. 
reQulsites  of,  1025-1041,  1044. 

DEMURRER— 
office  of,  1028. 
to  evidence,  1090. 

DEPOSITION— 

admissible,  when,  937,  1071,  1072. 
how  taken,  1073. 
motion  to  suppress,  1074. 

DISTINCTION  BETWEEN  LAW  AND  EQUITY— 

in  the  federal  courts,  163,  164,  506,  831-833,  887,  897,  930-932,  978- 
980,  999,  1038,  1041,  1044. 

DISTINCTION  BETWEEN  LEGAL  AND  EQUITABLE  REMEDIES— 
separately  pursued  in  federal  courts,  163,  164,  506,  881-883,  887,  889,. 
897,  930-932,  978-980,  999,  1038,  1041,  1044. 

DISTRICT  COURTS— 

admiralty  Jurisdiction  of,  506-604. 

common  law  and  equity  Jurisdiction  of,  605-652.  ^ 
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DOCUMENTARY  BVIDBNCE— 
how  produced,  938,  1078-1085. 

subpoena  duces  tecum,  1084»  1085. 
papers  from  general  land  office,  1085« 

DUAL  SYSTEM  OF  GOVERNMENT— 
created  by  the  constitution,  1&-63. 
attributes  of  sovereignty  divided,  17,  18-22, 179-181. 
classification  of  powers,  according  to  distribution,  27. 

DUB  PROCESS  OF  LAW— 

of  the  United  States.  111-120. 
of  the  states,  289-298. 

Judicial  procedure,  269-280. 

eminent  domain,  281-287. 

taxation,  288-298. 

E. 

EJECTMENT — 

action  of,  858-883,  916,  917. 

legal  title  necessary  to  maintain,  859-862,  868>875. 

equitable  title  no  defense,  876-880. 

EMINENT  DOMAIN— 

constitutional  guaranties,  172-176,  281-286. 

what  is  a  public  use,  173. 

whether  taking  is  for  public  use  presents  a  federal  qnestlon,  282- 

286. 
compensation,  176,  284,  285. 
mode  of  procedure,  175. 

EQUAL  PROTECTION  OP  THE  LAWS— 

secured  by  the  fourteenth  amendment,  299-324. 

corporations  protected  by  the  inhibition,  300,  319. 
classification  for  purposes  of  legislation,  301-311. 
taxation  and  equal  protection  of  the  laws,  312-317. 

classification  for  purposes  of,  317. 
civil  rights,  319-324. 

EVIDENCE— 

production  of,  937,  938,  1070-1085. 
competency  of  witnesses,  1069. 
depositions,  1071-1074. 
documentary  evidence,  938, 1078-1085. 
subpoena,  1070. 

duces  tecum,  1084,  1085. 
surgical  examination,  1075,  1076. 
cross-examination,  1077. 
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EVIDENCE  (continued)— 

introduction  of  evidence,  1086. 

order  of  proof,  1086. 

objections  to  evidence,  1087-1089. 

demurrer  to  evidence,  1090. 
state  rule  of  evidence  control,  1068. 

EXCEPTIONS— 

to  rulings  of  the  court,  1138^1154. 
-when  to  be  made,  1089,  1140, 1144. 
must  be  specific,  1087,  1088,  1145. 
bills  of,  1138-1154. 

EXECUTION— 

state  laws  control,  942,  943,  1127,  1128. 

supplementary,  943. 
run  into  all  districts  in  the  state,  1128. 

EX  POST  FACTO  LAWS— 
-  inhibited,  156-162. 
defined,  157. 

reason  for  inhibition,  156. 
change  in  the  law  of  procedure,  158-162. 
acts  mitigating  punishment,  161-162. 
when  accused  discharged,  162. 

F. 

FEDERAL  ADMINISTRATION  OF  STATE  LAWS— 

two  systems  of  law  administered  in  federal  courts,  64-69. 
great  body  of  law  derived  from  state  authority,  70. 
jurisdiction  of  federal  courts  to  administer  state  laws,  73. 
local  laws  binding  on  federal  courts,  74. 

rules  of  property,  80. 

statutes  of  frauds,  82,  83. 

statutes  of  limitations,  81. 

recording  acts,  84. 

creation  of  corporations,  85. 
when  United  States  supreme  court  follows  state  decisions,  75-93. 

construing  state  constitutions  and  statutes,  75-78. 

construing  state  tax  laws,  78. 

will  not  when  federal  question  Involved,  76,  93. 
principles  of  general  law,  86-90. 

commercial  law,  87. 

insurance,  88. 

negligence,  86. 

common  law,  89. 

bonds  in  aid  of  railroad  construction,  90. 
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FEDERAL  ADMINISTRATION  OF  STATE  LAWS  (continned)— 
when  federal  courts  will  change  decision  to  conform  to  state  d^ 
cision,  91. 
when  will  not,  93. 

FEDERAL  GOVERNMENT— 

created  by  the  federal  constitution,  17,  18,  381,  1002. 
one  of  enumerated,  specified  and  limited  powers,  17-47. 
Implied  powers  of,  23-26. 

deduced  from  a  group  of  specified  powers,  26. 

meaning  of  implication,  24. 
national  in  character,  21,  22. 
supremacy  of,  17. 

does  not  possess  all  the  attributes  of  sorereignty,  20. 
classification  of  governmental  powers,  27. 

FEDERAL  JUDICIARY— 

Judicial  power  requisite  to  existence  of  government,  375-380. 

none  under  articles  of  confederation,  378-380. 

created  by  the  constitution,  381. 

limits  of  defined  in  constitution,  382,  383.        * 

distribution  of  judicial  power  to  supreme  court,  384. 

independence  of,  387. 

courts  constituting  the  system,  891,  392. 

organized,  388-390. 

Jurisdiction  co-extensive  with  legislative  power,  376,  393,  666,  657. 

a  new  political  principle,  657. 
distinction  between  Judicial  power  and  Jurisdiction,  658. 
necessary  to  maintain  supremacy  of  the  constitution,  394-397. 
relation  of  to  national  peace,  398. 
relation  of  to  domestic  tranquility,  399. 
Independence  of,  387. 
relation  of,  to  state  Judiciary,  402-405. 

one  system  for  some  purposes,  405. 
power  to  declare  state  law  void,  69. 

FEDERAL  PROCEDURE  IN  SUITS  AT  COMMON  LAW— 
basis  of  federal  procedure  at  law,  10-15,  886,  887,  921,  922. 
complexity  of,  921,  922. 

rules  derived  from  common  law,  921,  922. 
rules  derived  from  federal  constitution,  921,  922. 
rules  derived  from  federal  statutes,  921,  922,  934. 
rules  derived  from  state  procedure,  921-946,  967-972,  980. 
1001,  1042-1044. 
constitutional  limitations  upon,  94-177. 
due  process  of  law,  111-120. 
eminent  domain,  172-175. 
Jury  trial,  163-171. 
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FEDERAL  PROCEDURE  IN  SUITS  AT  COMMON  LAW  (continued)— 
mode  of  proof,  937,  938,  1071-1073. 

oral  examination  of  witnesses,  1071. 
depositions,  1071-1077. 
production  of  documents,  1078-1085. 
pleadings,  977-1002,  1025-1044. 

declaration,  complaint  or  petition,  981-1002. 
defensive  pleadings,  1025-1041. 
interventions,  1042-1044. 
state  system  of  pleading,  977-980. 
trial  and  its  incidents,  1050-1187. 

FEDERAL  QUESTION— 

classification  of  federal  questions,  425,  458. 
when  raised,  427,  428. 
how  raised,  429-433. 

degree  of  certainty  required,  430. 

must  be  called  to  attention  of  the  court,  431. 

certificate  of  presiding  Judge,  432. 

FELONY— 
defined,  136. 

o. 

GEORGIA— 

venue  of  suits  in  federal  courts  in,  959,  note  28. 

GOVERNMENT— 

dual  system  of  created  by  the  constitution,  16-63. 
powers  vested  in  the  federal  government,  17-39,  179,  180. 
powers  reserved  to  the  states,  40-63,  179-208. 
sovereignty  divided  between  the  federal  and  state  governments,  17, 
179-187. 
each  supreme  in  its  sphere,  17. 
departments  of  kept  separate,  377. 

GRAND  JURY— 

office  and  functions  of,  133. 
See  Criminal  Law. 


HABEAS  CORPUS— 

writ  of,  not  to  be  suspended,  177. 
Jurisdiction  to  issue,  467-487. 
what  courts  and  Judges  may  (ssue,  468. 
when  writ  may  issue,  471-481. 

» 

nature  and  office  of  the  writ,  470. 
procedure,  482-487. 


'i 
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I. 

IDAHO— 

venne  of  suitB  in  federal  courts  in,  959,  note  23. 

ILLINOIS— 

venue  of  suits  in  the  federal  courts  in,  959,  note  23. 

INDIANA— 

venue  of  suits  in  the  federal  courts  in,  959,  note  23. 

INDICTMENT— 

necessity  of,  in  prosecutions  for  infamous  crimes,  132-137. 

exceptions,  137. 
cannot  be  amended,  134. 
several  counts  in,  153. 
acquittal  upon  defective,  149-151. 

INFAMOUS  CRIME— 
deftaied,  135,  136. 

prosecuted  only  on  presentment  or  indictment  of  gi^&d  Jury,  132. 
exception,  137. 

INQUIRY— 

writ  of,  1111. 

IOWA— 

venue  of  suits  in  federal  courts  in  959,  note  23. 

INSPECTION  LAWS  OF  THE  STATES— 
subject  matter  of,  54,  55. 
articles  subject  to  state  inspection  laws,  55.  ; 
object  of  state  inspection  laws,  56. 
commercial  classification  of  subjects  of  inspection,  59. 
means  and  method  of  inspection,  57. 
is  an  exercise  of  the  police  power,  60,  61. 

in  harmony  with  regulation  of  commerce,  61. 
duties  on  imports  to  pay  cost  of  inspection,  53,  58. 

INTERSTATE  COMMERCE— 
regulation  of,  29-39,  191-200. 
suits  to  protect,  780. 
history  of  legislation  concerning,  780,  note  80. 

INTERVENTION— 

available  in  federal  courts,  1043. 

exception,  1044. 
unknown  at  common  law,  1042. 

J. 

JUDGMENTS- 

of  the  circuit  courts,  1124-1126. 
controlled  by  state  laws,  1124. 
lien  of,  1125,  1126. 

at  law  reviewed  upon  writ  of  error  only,  169-171,  115*. 
in  bankruptcy,  171. 
of  state  courts  reviewed,  upon  writ  of  error  only,  421-424. 
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JUDGES— 

federal  judges,  929,  939. 

personal  administration  of  not  controlled  by  state  laws,  929,  939, 

1092, 
duty  to  submit  all  issues  of  fact  to  the  jury,  1093. 
to  charge  law  of  the  whole  case,  1100. 
to  charge  the  state  law,  1100. 
not  required  to  submit  special  issues,  1096. 
province  of,  and  jury,  respectively,  1091. 

JUDICIAL.  POWER  OP  THE  UNITED  STATES— 
vested  by  the  constitution,  381. 
limits  of,  defined,  3.82,  383,  656,  657. 
requisite  to  the  existence  of  the  government,  375,  376. 
distinction  between,  and  jurisdiction,  658,  659. 
distribution  of  to  supreme  court,  384. 
vested  in  a  system  of  federal  courts,  385. 
oo-extensive  with  the  legislative  power,  375,  656,  657. 

JUDICIAL  PROCEDURE— 

act  of  conformity,  921-946,  967-972,  977-980,  1001,  1042-1044. 

federal  adoption  of  state  procedure,  921-946,  967-972,  979-980, 
1001,  1042-1044. 
when  state  procedure  followed,  946,  967,  977,  1001,  1034, 

1043,  1110,  1124. 
when  state  procedure  not  followed,  834,  845,  848,  868-871, 
930-945,  978-990,  1041,  1044,  1070.  1071. 
common-law  principles  and  rules  of  procedure,  7,  9,  111-177. 

confirmed  in  federal  constitution,  120,  121,  122,  129, 132,  922. 
importance  of  just  procedure,  5-7. 
a  substantive  right,  2-4. 
absence  of  indicates  national  decay,  5. 
guaranty  of  civil  liberty,  7. 

struggle  for  in  England  and  Colonies,  6-9,  112,  121,  129. 
judicial  murders  in  England,  6,  7. 
parliamentary  murders  in  England,  103,  109. 
bills  of  attainder,  103,  104. 
impeachments,  105,  109. 
principles  of  procedure  fixed  by  federal  constitution,  10-15,  94-160,. 
886,  887. 
bills  of  attainder,  103,  104. 
due  process  of  law,  111-120. 
impeachments,  105-109. 
indictment  necessary  in  prosecution  for  infamous  crime,  132- 

137. 
trial  by  jury,  110,  138,  139,  163,  166;  1064. 
unreasonble  searches  and  seizures,  121-131. 
65 
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JUDICIAL  PROCEDURE  (continued)— 

witness,  not  against  self  in  criminal  case,  129,  130.^ 
compulsory  process  for,  145. 
confronted  by,  143,  144. 
relation  between  criminal  and  civil  procedure,  5. 
states  authorized  to  establish  their  own  procedure,  265-267,  269-281. 
due  process  of  law  of  the  states,  269,  298. 

JURISDICTION  OF  THE  CIRCUIT  COURT— 
jurisdiction  defined,  659,  660,  661,  662,  663. 
is  concurrent  or  exclusive,  665. 

meaning  of  concurrent,  667. 
conmion-law  and  equity  Jurisdiction  of,  668-783. 
concurrent  with  the  state  courts,  668-736. 

suits  arising  under  the  constitution,  laws  and  treaties  of  the 
United  States,  668-708. 

diversity  of  citizenship,  709-724. 

foreign  states,  citizens  or  subjects,  724,  725. 

United  States  plaintiffs,  726.  ^ 

land  grants  from  different  states,  727. 
amount  in  dispute,  728-735. 

in  what  cases  requisite,  728. 

rules  for  determining,  729-734. 
ancillary  suits,  735. 
under  special  statutes,  737-783. 

by  officers  of  the  United  States,  737-745. 

for  violation  of  laws  regulating  carriage  of  passengers  in  mer- 
chant vessel,  746. 

condemnation  of  property  used  in  aid  of  insurrection,  747. 

slave  trade  laws,  748. 

assignees  of  debentures,  749. 

patent  laws,  750-756. 

copyright  laws,  757-760. 

by  United  States  or  officers  against  national  banks,  76L 

by  banks  against  comptroller,  761. 

for  injuries  under  the  revenue  laws,  762. 

to  enforce  right  to  vote,  763. 

for  deprivation  of  civil  rights,  764-766. 

by  and  against  trustees  in  bankruptcy,  767. 

condemnation  of  private  property  for  public  use,  768. 

under  the  Tucker  act,  769. 

under  laws  forbidding  importation  of  foreigners  under  contract 
to  labor,  770. 

to  prevent  unlawful  occupancy  of  public  lands,  771. 
partition,  when  United  States  are  tenants,  772. 

seizure  and  destruction  of  obscene  books,  pictures  and  other  ar- 
ticles, 773. 
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JURISDICTION  OP  THE  CIRCUIT  COURT  (continued)— 
under  acts  to  protect  trade  and  commerce,  774-781 
J     to  naturalize  alien,  782. 
none  in  original  mandamua  proceeding,  783. 

JURISDICTION  OF  THE  CIRCUIT  COURT  OF  APPEALS— 
appellate,  defined,  466,  466a. 
time  allowed  to  sue  out  writ  of  error  or  appeal,  466a. 

JURISDICTION  OF  THE  DISTRICT  COURTS— 
admiralty  jurisdiction,  560-604. 
common  law  and  equity  jurisdiction,  605-652. 
suits  for  penalties  and  forfeitures,  611-614,  620,  623,  624. 
suits  \w  United  States  or  officets,  615-624. 
seizure  on  land  and  waters  not  navigable,  623. 
condemnation  of  property  used  in  aid  of  insurrection,  624l 
suits  by  assignees  of  debentures,  625. 
suits  to  redress  deprivation  of  civil  rights,  626-628. 
suits  by  aliens  for  torts  in  violation  of  the  laws  of  nations  or  trea- 
ties, 629. 
suits  against  consuls  and  vice-consuls,  631. 
suits  under  Tucker  act,  632-639. 

condemnation  of  private  property  for  public  use,  640-641 
suits  to  prevent  unlawful  occupancy  of  public  lands,  642. 
suits  under  interstate  commerce  act,  643-648. 
seizure  and  destruction  of  obscene  books  and  pictures,  649. 
suit  for  penalties  under  safety  appliances  act,  650. 
suits  transferred  from  territorial  courts,  651. 
issues  of  fact  tried  by  jury,  652. 
haheaa  corpus,  468. 

JURISDICTION  OF  THE  SUPREME  COURT— 
appellate  jurisdiction,  418-465. 

over  circuit  and  district  courts,  459-462. 

over  circuit  court  of  appeals,  463. 

over  court  of  claims,  464. 

over  the  state  courts,  418-458. 
original  jurisdiction,  406-417. 
special  writs,  467-505. 

Tiabeas  corpus,  467-487. 

prohibition,  488-498. 

mandamus,  494-501. 

certiorari,  502-505. 

JURORS— 

qualification  of,  1055,  1056. 
apportioned  to  district,  1057. 
mileage  and  per  diem,  1059. 
how  drawn,  1058« 
summoned,  1060. 
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JURORS  (continued)— 
talesmen,  1061,  1062. 
special  Jurors,  1063. 
challenges,  1064-10650. 
impaneling,  1066. 

JURY  TRIALp- 

secured  by  federal  constitution,  110,  138,  189,  163-171,  1054. 
defined,  139,  165,  1054. 
common-law,  Jury,  139,  165,  1054. 
common-law  Jury  trial,  139,  165,  1054. 

E. 

KANSAS— 

venue  of  suits  in  federal  courts  in,  959,  note  23. 

KENTUCKY— 

venue  of  suits  in  federal  courts  in,  959,  note  23. 

LAND— 

suits  to  recover,  856-883. 
legal  title  necessary,  856-883. 
common-law  rule,  860-862. 
Lord  Mansfield's  doctrine,  860-862. 
patents  issued  by  the  United  States,  863-867. 
conclusive  of  legal  title,  863. 
void,  collaterally  attacked,  867. 
necessary  to  convey  legal  title,  865. 

exception,  866. 
swamp  land  act,  865. 
suit  not  maintainable  on  registers  and  receiver's  certificates,  868- 
871. 
statute  of  Arkansas,  868. 
California,  870. 
Mississippi,  869. 
Nebraska,  868. 
Texas,  871. 
suits  for  not  defeated  by  equitable  defenses,  876-882. 

LAW  AND  JURISPRUDENCE— 

system  of  administered  in  federal  courts,  64-93. 

LAWS  OP  THE  SEVERAL  STATES— 

rules  of  decision  in  federal  courts,  70-93, 1068, 1069, 1075,  1100. 

except,  when,  66,  67,  70-74,  1101. 
federal  administration  of,  70-93. 
constitutes  body  of  the  municipal  law,  70. 
local  laws  only  binding  on  federal  courts,  74,  1068, 1069. 

embrace  decisions  of  the  highest  courts,  1068. 
power  of  federal  Judiciary  to  declare  void,  when,  69. 
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LAWS  OF  THE  UNITED  STATES— 

supreme  law  of  the  land,  66,  67»  70-74,  1101. 

power  of  the  federal  govemment  to  execute,  68,  394-399, 

federal  and  state  laws  form  one  composite  system,  65. 

LAW  AND  EQUITY— 

distinction  between  in  federal  courts,  163,  164,  506,  831-883,  887, 
897,  930-932,  978-980,  999,  1038,  l041,  1044. 

LEGAL  AND  EQUITABLE  REMEDIES— 

separately  pursued  in  federal  courts,  163,  164,  506,  831-883,  887,  897, 
930-932,  978-980,  999,  1038,  1041,  1044. 

LIBERTY— 
defined,  250. 
of  contract,  251. 

LOUISIANA— 

venue  of  suits  in  federal  courts  in,  959,  note  23. 


MANDAMUS— 

writ  of,  494-501,  783. 
defined,  494. 

jurisdiction  of  supreme  court  to  issue,  494-501. 
circuit  court  has  no  original  Jurisdiction  to  issue  except  under 

interstate  commerce  act,  643-648,  780-781. 
Jurisdiction  of  district  courts  to  issue  under  interstate  oom- 
merce  act,  643-648. 

MICHIGAN— 

venue  of  suits  in  federal  courts  in,  959,  note  23. 

MINNESOTA— 

venue  of  suits  in  federal  courts  in,  959,  note  23. 

Mississippi- 
Judicial  system  of,  869. 

statute  of,  allowing  suits  for  lands  on  registers'  and  receivers'  cer- 
tificates, 869. 
venue  of  suits  in  federal  courts  in,  959,  note  23. 

MISSOURI— 

venue  of  suits  in  federal  courts  in,  959,  note  23. 

N. 

NATURALIZATION— 
individual,  229,  230. 
collective,  231-233. 

by  admission  of  new  states,  231. 

admission  of  Texas,  232. 
by  treaty  or  statute,  233. 
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NAVIGABLE  WATERS— 
defined,  524-531. 

of  the  state,  534. 
Bovereignty  over,  reserved  to  the  states,  41-52. 

bridges  over,  46. 

improvement  of,  48. 

NEBRASKA— 

statute  of  allowing  suits  for  land  on  registers'  and  receivers'  certiil> 

cates,  868. 
code  of  civil  procedure,  1035. 
venue  of  suits  in  federal  courts  in,  959,  note  23, 

NONSUIT— 

history  and  nature  of,  1137. 

in  federal  courts,  equivalent  to  peremptory  instruction,  1137* 

NORTH  DAKOTA— 

venue  of  suits  in  federal  courts  in,  959,  note  23. 

0. 

OBITER  DICTUM— 

of  Mr.  Justice  Bradley,  1138. 

OHIO— 

'venue  of  suits  in  federal  courts  in,  059,  note  23. 

P. 

PARTIES— 

parties  to  suits  at  common  law,  967-976. 
controlled  by  state  legislation,  677,  678. 

limitations  on  the  rule,  968-972.' 
controlled  by  common  law,  when,  972, 
death  of  parties,  974,  975. 

scire  facias,  974. 
expiration  of  term  of  office,  976. 

PLEADING— 

declaration,  complaint  or  petition,  981-1002. 
defendant's  pleadings,  1025-1041. 
intervention,  1042-1044. 
state  system  of  pleading  adopted,  977-980. 
exceptions,  978-980. 

PLEAS— 

classification  of  pleas,  1025-1032. 
abatement,  1027-1030. 
In  bar,  1027-1033. 


GENERAL  INDEX.  1031 

rReferences  are  to  sections.] 

PLEAS  (continued) — 

to  the  jurisdiction,  1026-1037. 

due  order  of  pleading,  1033-1037. 

equitable  defenses  not  allowed,  978-980,  1038-1041. 

POLICE  POWER— 
defined,  181,  190. 

reserved  to  the  states,  40-63,  179-208. 

not  taken  away  by  the  late  constitutional  amendments,  179-328. 
states'  power  of  taxation,  182-188,  288-298,  312-317. 
quarantine  laws,  62. 
Inspection  laws,  53-61. 
pilotage  laws,  33. 

improvement  of  harbors,  bays  and  navigable  rivers,  48. 
Sunday  laws,  192. 

incidentally  affecting  interstate  commerce,  191,  192. 
regulating  the  use  of  property  affected  with  a  public  interest,  193- 

196,  285,  304-308. 
health  laws,  197,  199,  310.  i 

limiting  hours  of  labor  in  unhealthy  employments,  197,  310. 
regulating  slaughter  of  animals,  264. 
roads  and  bridges,  46,  194. 
regulating  sale  of  intoxicating  liquors,  261. 
regulating  carrying  of  dangerous  weapons,  262. 
separation  of  the  races  on  railway  trains,  263. 
power  of  the  state  to  maintain  its  own  judicial  system  and  proced- 
ure, 204,  208,  265-267,  270-280. 
protection  of  the  elective  franchise,  207,  259,  325,  326. 
protection  of  fundamental  rights,  205,  206,  250,  251. 
protection  of  local  commerce  and  industries,  201,  202. 

distinction  between  commerce  and  manufacture,  202. 
safety  of  railroad  crossings,  196. 
cost  of  police  supervision,  200. 
abolishing  common-law  fellow  servant  rule,  303. 
making  railroad  companies  responsible  for  fire,  304,  305. 
prima  facie  evidence  of  negligence,  305. 
attorneys  fees,  305. 
classification  for  purposes  of  legislation,  301-310. 
classification  for  taxation,  295. 
classifying  cities  for  registration,  321. 

imposing  penalty  on  railroad  company  for  disseminating  Johnson 
grass  seed,  322. 

PROHIBITION— 
writ  of,  488-493. 
defined,  488. ' 
jurisdiction  of  supreme  court  to  issue,  488-493. 
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PRIVILEGES  AND  IMMUNITIES  OF  CITIZENS— 
of  the  several  states,  238-256. 
of  the  United  States,  258-268. 

PROCESS,  SERVICE  AND  RETURN— 

federal  statutory  requisites  of  process,  1004. 

power  of  federal  courts  to  make  rules  concerning,  1005. 

service  of,  1006-1011. 

by  the  marshal,  1006.  ^ 

on  aliens  and  alien  corporations,  1009. 

on  foreign  corporations,  934,  1008. 

in  local  suits,  1010,  1011. 
substituted  service,  1011. 

in  personal  actions,  1003,  1007«« 
necessity  of  service,  1003. 
persons  privileged  from  service,  1013. 
return  of  process,  1012. 
amendment  of  process,  1047. 
amendment  of  return,  1012. 
original  writ  at  common  law,  1003. 
must  be  actual  service  within  the  state  in  personal' actions,  1003* 

Q. 

QUARANTINE  LAWS— 

power  of  the  states  to  enact,  62. 

B. 

REFEREE — 

state  statute  authorizing  trial  by^  not  followed  in  federal  court, 

1052. 
trial  by  a  delusion  and  a  snare,  1052. 

RELATIONS  OF  FEDERAL  AND  STATE  JUDICIARIES— 
exclusive  Jurisdiction  of  federal  courts,  402,  403. 
three-fold  character  of  federal  Jurisdiction,  404. 
federal  and  state  courts  for  some  purposes  form  one  system,  405. 

REMOVAL  OF  CAUSES— 

controlled  by  last  Judiciary  act,  784. 

only  a  method  of  acquiring  original  Jurisdiction,  785-788. 

classification  qf  removable  cases,  789-791. 

two  classes  under  special  acts,  792,  828,  829. 
defendants  only  can  remove,  794. 

none  but  non-resident  defendants,  795. 
one  exception,  795. 
all  defendants  must  Join  in  application,  796,  801. 
suits  arising  under  constitution,  laws  and  treaties,  797-801. 
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REMOVAL  OP  CAUSES  (continued)— 
character  of  parties,  802-805. 
separable  controversy,  807-810. 

carries  entire  suit,  810. 
prejudice  or  local  influence,  811-816. 

none  but  defendants,  813. 

not  allowed  as  between  defendants,  814. 

application  made  to  federal  court,  815. 
procedure  in  removal  of  causes,  817-827. 

petition  and  bond.  817. 
when  to  be  filed,  817. 

on  ground  of  prejudice  or  local  influence,  823,  824. 
judicial  inquiry  into  facts,  824. 
remanding  cause,  825-827. 

removal  of  suits  against  persons  denied  civil  rights,  328. 
removal  of  suits  against  revenue  officers,  829. 

HEPLEVIN— 
action  of,  915. 

RIPARIAN  RIGHTS— 

determined  by  state  laws,  44. 

subordinate  to  power  of  congress  over  commerce,  45. 

RULES  OF  PROPERTY— 

state  laws  constituting,  80,  1100. 
binding  on  federal  courts,  74,  80. 

s. 

SCIRE  FACIAS— 
action  of,  918,  919. 

•SOVEREIGNTY— 

attributes  of  divided  between  the  federal  and  state  governments,  17, 

180. 
national  sovereignty  vested  in  the  federal  government,  16,  17,  20-22, 

180. 
municipal  sovereignty  reserved  to  the  states,  16,  17,  40-63,  179-208. 

defined,  181. 
distinction  between  state  and  national  sovereignty  early  drawn,  50. 
doctrine  of  Marshall,  Taney  and  Waite,  180,  181. 

SPECIAL  CASE— 
defined,  1106. 
practice  regarding,  1107. 

SPECIAL  FINDINGS— 

by  the  court  in  trials  without  a  jury,  1050,  1135,  1136. 
requisites  of,  1135. 

spread  on  the  minutes,  1136. 
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SPECIAL  ISSUE— 

federal  courts  not  bound  to  submit,  939. 
distinction  between,  and  special  verdict,  1105*  * 
are  creatures  of  statute,  939, 1104-1107. 

SPECIAL  VERDICT— 
defined,  1104. 
origin  of,  1103,  1104. 
practice  in  regard  to,  1104-1109. 
errors  arising  out  of,  reviewed  without  bill  of  exceptions,  114L 

STATE  LAWS— 

rules  of  decision  in  federal  courts,  70-93,  1068,  1069,  1075»  1100. 

except,  when,  66,  67. 
federal  administration  of,  70-93. 
constitute  body  of  municipal  laws,  70. 

SUITS  AT  COMMON  LAW— 
defined,  164,  890-920. 
distinction  between  and  suits  in  equity,  163,  164,  506,  831-883,  887. 

897,  930-932,  978-980,  999,  1038, 1040, 1044. 
classification  of,  894,  896,  897. 

ex  contractu  or  ex  delicto,  894. 

local  or  transitory,  896,  897,  947. 
account,  901,  902. 

concurrent  Jurisdiction  in  equity,  902. 
annuity,  903. 
assumpsit,  904,  905. 

general,  904. 

special,  904. 

great  common-law  action,  905. 
condemnation  proceedings,  920. 
covenant,  906. 
debt,  616,  618,  739,  907. 
detinue,  908,  909. 
ejectment,  856-883,  916,  917. 

legal  title  necessary  to  maintain,  859-862,  868-875. 

equitable  title  no  defense,  876-880. 
replevin,  915. 
9cire  facias,  918,  919. 
trespass,  910. 

trespass  on  the  case,  911-913. 
trover,  914. 

SUPERSEDEAS— 

upon  writ  of  error,  449. 
bond,  453. 

SUPREME  LAW  OF  THE  LAND— 

constitution,  laws  and  treaties  of  the  United  States,  66,  67. 
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T. 

TAXATION— 

power  of  the  states  to  tax,  182-188,  288-298,  312-317. 
due  process  of  law  in  taxation,  288-297. 

general  rule,  290. 

strict  judicial  procedure  not  required,  288. 

notice,  291. 
local  assessments,  292,  293. 
classification  for  taxation,  295,  296,  3i7. 
non-resident  naortgagee*s  interest,  294. 
equal,  protection  of  the  laws  in,  312-317. 

TAX  ON  IMPORTS  AND  EXPORTS— 
the  states  inhibited  from,  352-362. 
imports  and  exports  defined,  353. 
imposts  defined,  354. 
inhibition  does  not  apply  to  interstate  shipments,  355. 

TONNAGE  DUTIES— 

states  inhibited  from  levying,  363-374. 

tonnage  defined,  364. 
«      tonnage  tax  defined,  365. 

wharfage,  368-373. 

TENNESSEE— 

venue  of  suits  in  federal  courts  in,  959,  note  23. 

TEXAS— 

citizens  of,  became  citizens  of  the  United  States  upon  admission,. 

232. 
admitted  with  her  population  as  it  stood,  232. 

land  system,  871. 

Judicial  system,  871. 

statute  in  regard  to  suits  for  land,  871. 

TREASON— 

defined,  101,  102. 

evidence  required  to  convict,  101. 

penalty,  102. 

TREATIES  OP  THE  UNITED  STATES— 
nature  of,  67,  707,  798. 
removing  disability  of  alien  to  take  and  hold  land,  708. 

affects  status  of  person  and  not  rules  of  property,  708. 
supreme  law  of  the  land,  67. 

TRESPASS— 
action  of,  910. 

TRESPASS  ON  THE  CASE— 
action  of,  911-913. 
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TROVER— 

action  of,  914. 

TRIAL  OF  SUITS  AT  COMMON  LAW— 

two  modes  for  trial  of  issues  of  fact,  936,  1050,  lOSL 

by  jury.  1050,  1051. 

by  court  without  jury,  1050. 

not  by  referee  under  state  law,  1052. 

issue  of  jurisdiction,  1053. 
trial  by  jury,  1054-1128. 
Qualification  of  jurors,  1055,  1056. 

how  jurors  drawn,  1058. 

mileage  and  per  diem  of  jurors,  1059. 

writs  of  venire,  facias^  1060. 

talesmen,  1061,  1062. 

special  jurors,  1063. 

challenges,  1064-1065(1. 

Impaneling  jury,  1066. 
-Stating  issues  of  fact  to  court  and  jury,  1067. 
state  rules  of  evidence  control  in  federal  courts,  1060. 
witnesses,  1069-1070. 

competency  controlled  by  state  law,  1069. 

subpoenas,  1070. 

must  testify  orally,  937,  1071. 

deposition  when  allowed,  1071,  1072. 
mode  of  taking  depositions,  937,  1073. 

motion  to  suppress  deposition,  1074. 
surgical  examination  of  plaintifT,  1075,  1076. 
cross-examination  of  witnesses,  1070. 
production  of  documentary  evidence,  938,  1078-1085. 
Introduction  of  evidence,  1086. 
•objections  to  evidence,  1087-1089. 
•demurrer  to  evidence,  1090. 
charge  to  the  jury,  939,  1091-1101. 

withdrawal  of  the  jury  to  deliberate  on  verdict,  940,  1102. 
Terdict,  1103-1113. 

general  or  special,  1103-1105. 

special  case,  1106. 

agreed  case,  1107. 

must  find  all  issues  of  fact,  1108,  1109. 

legal  effect  of,  1110. 

amending  verdict,  1112,  1113. 

defects  cured  by,  1114. 
motion  in  arrest  of  judgment,  1115. 

for  judgment,  non  obstante  veredicto,  1116. 

repleader,  1116. 
new  trial,  944,  1117-1123. 
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TRIALS  OF  SUITS  AT  COMMON  LAW  (continued)— 
judgment,  1124,  1126. 
execution,  942,  943,  1127,  1128. 
trial  by  the  court  without  jury,  1129-1136. 

procedure  In,  1129,  1130. 

stipulation  waiving  jury,  1131. 

what  questions  of  law  may  be  raised  and  reyiewed,  1132-1184.. 

obiter  dictum  of  Justice  Bradley,  1133. 

procedure  stated  by  Justice  Miller,  1134. 

requisites  of  special  finding,  1135. 

special  finding  should  be  spread  on  minutes,  1136. 
preparing  case  for  review,  945,  1138-1163. 

U. 

UTAH— 

venue  of  suits  in  federal  courts  In,  959,  note  23. 


V. 


VENUE  OF  SUITS  AND  COMMON  LAW— 
local  or  transitory,  947. 
in  federal  courts,  947-966. 
regulated  by  federal  statute,  948. 
brought  where  defendant  resides,  949-954,  959-966. 

in  the  state  and  district.  949,  950. 
when  jurisdiction  based  on  diversity  of  citizenship,  951-953. 
against  national  banks,  953. 
against  aliens  and  alien  corporations,  954. 
local  suits,  955-958. 
infringement  of  patents,  961. 
to  protect  commerce,  962. 
for  damages  under  federal  anti-trust  act,  963. 
for  pecuniary  penalties  and  forfeitures,  964. 
for  internal  revenue  taxes,  965. 
by  national  banks  against  comptroller  of  currency,  966. 

VERDICT— 

general  or  special,  1103. 
special  verdict  defined,  1104. 

practice  In  regard  to,  1104,  1105. 
special  case,  1107. 
agreed  case,  1107. 

must  find  all  the  issues  of  fact,  1108,  1109. 
legal  effect  of,  determined  by  state  law,  1110 
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VERDICT  (continued) — 

special  finding  by  the  court,  1135, 1136. 
requisites  of,  1135. 
spread  upon  the  record,  1136. 

VIRGINIA— 

tax  and  coupon  cases,  679-681,  688-691. 

W. 

WASHINGTON— 

venue  of  suits  in  federal  court  in,  959,  note  28. 

WHARFAGE— 

what  is,  368-373. 

reasonableness  of  a  question  of  law  and  f^t,  372. 
determined  bj  local  law,  373. 

WITNESSES— 

competency,  1069. 

controlled  by  state  law,  1069. 
subpoena  for,  1070. 

WRIT  OF  ERROR— 

defined  by  the  common  law,  422,  423. 

no  re-examination  of  facts  upon,  424. 

lies  to  review  final  judgments  only,  437.  438. 

to  what  court  it  should  run,  439-441. 

the  foundation  of  the  appellate  Jurisdiction,  442. 

when  and  by  what  judges  allowed,  443,  1157. 

what  clerks  authorized  to  issue,  444,  1158. 

form  and  requisites,  445. 

may  be  amended,  448. 

service  and  return,  446,  447,  1159,  1160. 

within  what  time  sued  out,  454,  1162. 

not  the  commencement  of  a  new  suit.  423. 

when  clerk  of  state  court  refuses  to  make  return,  1160. 

parties  to  writs  of  error,  455-457. 

bond,  453. 

supersedeaSy  449. 

citation  in  error,  450-452,  1161. 

service  and  return,  451,  452,  1161. 
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[In  this  index  the  abbreviation  am.  stands  for  amendment.] 

Art. 
Abridgment  of  right  to  vote  abridges  representation. .  .am.  14 
Absent,  senate  to  choose  president  pro  tem,  when  vice- 
president  is 1 

members,  congress  may  compel  attendance  of 1 

Accept,  what  may  not  be  accepted,  etc.,  by  United  States 

officers  from  foreign  states,  etc 1 

Account  of  receipts  and  expenditures  to  be  published 1 

Act  as  president,  congress  to  declare  who  shall,  in  vacancy  2 
Acts,  each  state  to  give  faith  and  credit  to  acts,  etc.,  of 

other  states 4 

Adjourn,  how  congress  shall,  from  day  to  day 1 

with  consent  1 

Adjournment  of  congress,  its  effect  on  the  president's  veto  1 
questions  of,  excepted  from  president's  concurrence  . .  1 
when  congress  disagree  on,  the  president  to  adjourn  it    2 

Admiralty  jurisdiction.  Judicial  power  to  extend  to 3 

Admitted,  new  states  may  be,  by  congress 4 

Adoptioti  of  constitution  not  to  affect  validity  of  debts,  etc.  6 
Advice  and  consent  of  senate,  when  president  must  have . .  2 
Affirmation.     (See  Oath.) 

Age  for  representative  in  congress  twenty-five  years 1 

senator  in  congress  thirty  years 1 

president  thirty-five  years 2 

vice-president  thirty-five  years am.  12 

Agreement,  states  not  to  make,  .without  consent  of  con- 
gress         1 

Aid  given  to  United  States  enemies  disqualifies am.  14 

Aliens  not  eligible  as  president  or  vice-president 2 

Aliens  not  eligible  as  president  or  vice-president 12 

Alliance,  no  state  shall  enter  into 1 

Ambassadors,  how  nominated  and  appointed 2 

president  shall  receive 2 

Judicial  power  to  extend  to  cases  affecting 3 

in  cases  affecting,  supreme  court  has  original  juris- 
diction        3 
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t  Art. 

Amendment,  XII.,  congress  can  enforce 13 

XIV.,  congress  can  enforce 14 

XV.,  congress  can  enforce 15 

Amendments  in  revenue  bills,  senate  may  make 1 

to  constitution,  how  proposed  and  ratified 5 

Appellate  jurisdiction,  supreme  court  shall  have,  as  to  law 

and    fact 3 

Appoint  electors,  each  state  shall 2 

Appointed  to  office,  when  senator  or  representative  may 

not   be 1 

electors,  senators,  and  office-holders  not  to  be 2 

Appointment  of  militia  officers  reserved  to  the  states 1 

senators  temporarily  by  executives  of  states 1 

Appointments  by  president,  what  and  how  made 2 

Appropriation  for  army  not  to  be  for  more  than  two  years  1 

no  money  to  be  drawn  from  treasury  without  legal ....  1 
Approval  by  president  of  bills.     (See  Law.) 

required  to  orders,  resolutions,  etc.,  of  congress 1 

Armies,  congress  can  raise  and  support 1 

Arms,  right  to  bear,  not  to  be  infringed am.  2 

Army,  congress  can  make  rules,  etc.,  for 1 

president  commander-in-chief  of 2 

Arrest,  when  representatives  and  senators  free  from 1 

Arsenals,  congress  to  exercise  exclusive  Jurisdiction  over. .  1 
Article,  congress  has  power  to  enforce.    ( See  Amendmexts.  ) 

Arts,  congress  to  have  power  ta  promote 1 

Assemble,  when  congress  to 1 

right  of  people  to,  not  to  be  abridged am.  1 

Attainder,  no  bill  of,  to  be  passed 1 

no  state  to  pass  any  bill  of 1 

of  treason,  not  to  work  corruption  of  blood 3 

Attendance  of  absent  members  in  congress  may  be  com- 
pelled    1 

members  of  congress  privileged  from  arrest  during. . .  1 

Authors,  exclusive  rights  of 1 

Ballot,  electors  to  vote  by,  for  president  and  vice-presi- 
dent   * am.  12  1 

house  of  representatives  to  choose  president  by,  when 

am.  12  1 

Bankruptcy,  congress  to  establish  uniform  laws  on 1       8       4 

Basis  of  representation,  when  reduced am.  13       2 

Bill  of  attainder  not  to  be  passed 1        9        3 

)iow  passed,  approved,  objected  to,  or  passed  over  ob- 
jection      1        7        2 

revenue  to  originate  in  house,  but  may  be  altered  in 

senate    1        7        1 

Bills  of  credit,  states  shall  not  emit 1      10       1 
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Art,  Bee.  CI, 

filood,  attainder  of  treason  not  to  work  corruption  of 3  3        2 

Borrow  money,  power  of  congress  to 1  8        2 

Bound  to  service,  persons  included  in  enumerations  for 

representation   1  2        3^ 

Bounties,  payment  of  debt  for,  not  to  be  questioned. .  .am.  14  4 
Breach  of  peace,  a  senator  or  representative  may  be  ar- 
rested for  a 16       1. 

Bribery,  civil  officers  convicted  of,  to  be  removed 2  4        1 

Buildings,  congress  has  exclusive  legislation  for  needful . .     1  8      17' 

Business,  a  majority  of  each  house  a  quorum  to  do 1  5       1 

Capital  crime,  how  persons  held  to  answer am.    5 

Capitation  tax,  to  be  laid  only  in  proportion  to  census 1  9       4 

what  amendments  shall  not  afTect  provisions  for 5 

Captures,  congress  to  make  rules  concerning 1  8      11 

Cases  to  which  judicial  power  shall  extend 3  2        1 

Cause,  no  warrant  shall  issue  except  upon  probable. . .  .am.    4 

Census,  when  to  be  taken 1  2        3 

capitation  tax  to  be  laid  only  in  proportion  to ',,     1  9       4 

what  amendments  not  to  affect  provision  for 5 

Chief  justice  to  preside  when  president  tried  for  impeach- 
ment       1  3        6 

Chosen,  how  president  and  vice-president    (See  Elected.)  12  1 

Citizen  of  United  States,  who  is am.  14  1 

to  be  a  senator  must  have  been  nine  years  a 1  3        3 

only,  is  eligible  for  president 2  1       5 

Citizens,  the  judicial  power  as  it  respects ;     3  2        1 

of  each  state  entitled  to  privileges  of  several  states ...     4  2        1 
suits  against  United  States  judicial  power  not  to  ex- 
tend to,   when am.  11 

their  rights,  privileges,  etc.,  not  to  be  abridged am.  14  1 

their  representation.     (See  Repbesentation.) am.  14  2 

right  of,  to  vote  not  abridged  on  account  of  color,  etc. 

am.  15  1 

Civil  officers  shall  be  removed  on  conviction  of  treason,  etc.    2  4 

Claim,  fugitives  held  to  service  to  be  delivered  upon 4  2        3 

Claims  for  loss  or  emancipation  of  slaves  not  to  be  paid 

am.  14  4 

insurrectionary,  declared  illegal am.  14  4 

of  a  state  or  of  United  States  not  to  be  prejudiced  by 

construction  4  3        2 

Clear,  vessels  from  one  state  not  obliged  to,  at  another. . .     1  9        6 

Coin  money,  congress  has  power  to 1  8        5> 

no  state  shall  ; 1  10       1 

(See  COUNTERFEITINO.) 1  8         6- 

Ck>in,  no  state  shall  make  anything  but,  a  tender  in  pay- 
ment         1  10       1 

Collect  duties,  congress  has  power  to  lay  and 1  8       1 

66 
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Art, 
Color,  right  to  vote  not  to  be  abridged  on  account  of.  .am.  15 
Comfort  given  to  enemies  of  United  States  disqualifies,  am.  14 

Commander-in-chief,  president  to  be 2 

Commerce,  congress  has  power  to  regulate 1 

no  preference  in,  to  be  given  to  one  state  over  another    1 
Commissions  to  fill  vacancies,  president  can  grant 2 

of  United  States  officers  to  come  from  president 2 

Common  defense,  congress  empowered  to  provide  for 1 

lawsuits,  trial  by  jury  at,  and,  law  rules  preserved,  am.    7  . 
Compact,  states  not  to  make,  with  each  other  or  with  for- 
eign   powers 1 

Compensation,  senators  and  representatives  to  receive. ...     1 

of  president  not  to  be  altered 2 

Compensation,  of  Judges  not  to  be  altered 3 

private  property  not  taken  for  public  use  without,  am.    5 
Compulsory  process,  accused  to  have,  for  obtaining  wit- 
nesses     anL    6 

Concur  in  amendments,  senate  may,  in  revenue  bills 1 

Concurrence  of  two-thirds  necessary  for  impeachment  con- 
viction       1 

Confederation,  no  state  shall  enter  into  any 1 

debts  contracted  under  the,  to  be  valid 6 

Confession  in  open  court,  persons  convicted  for  treason 

on  am.    3 

Confronted,  accused  persons  to  be,  by  witnesses 6 

Congress,  United  States  legislative  powers  vested  in 

to  consist  of  senate  and  house  of  representatives 

members  of.     (See  Senatobs,  REPBESENTAxrvES.) 

shall  direct  how  census  shall  be  taken 

number  of  members  of 

election  for,  powers  of  legislature  and  congress  in 

when  it  shall  assemble 

powers  of  to  judge  of  elections,  adjourn,  etc 

determine  rules,  and  punish,  etc.,  members 

each  house  to  keep  and  publish  journal 

adjournments  of,  how  regulated. . ^ 

revenue  bills,  how  acted  upon 

bills  passed  by,  to  go  to  president  for  approval,  etc. . 

how  bills  returned  to,  to  be  reconsidered 

what  resolutions,  etc.,  of,  go  to  president,  etc .... 

power  of,  to  lay  and  collect  taxes,  etc 

to  borrow  money 

to  regulate  commerce 

to  establish  naturalization  and  bankruptcy  laws 

to  coin  money  and  fix  standard  of  weights  and  meas- 
ures     « 1 
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Art.   Bee,  Ch 

Congress  to  provide  for  punishment  of  counterfeiting 1        8        6 

to  establish  post-offices  and  roads. 18       7 

to  promote  art  and  science,  and  how 1        8       8 

to  constitute  inferior  tribunals 18        9 

to  punish  piracy  and  offenses  against  international  law  1        8      10 

to  declare  war,  grant  letters  of  marque,  etc 1        8      11 

to  raise  armies,  term  of  appropriations  for 1        8      12 

to  provide  a  navy 1       8      13 

to  make  rules  for  government  of  army  and  navy 1        8      14 

to  provide  for  calling  out  militia,  suppressing  insur- 
rections, etc 1        8      15 

arming,  etc.,  the  militia 1       8      16 

exclusively  to  legislate  for  District  of  Columbia,  etc. .  1        8      17 

to  make  laws  for  executing  the  powers  of  government  1        8      18 

when  it  may  prohibit  importation  of  persons 1        9        1 

to  grant  no  title  of  nobility,  and  regulate  receipt  of 

honors,  etc 1        9        S 

no  state  to  impose  duties  without  consent  of 1      10       2 

no  state  to  lay  duties,  form  compacts,  make  wars,  etc., 

without  consent  of .* 1      10        3 

may  appoint  time  of  choosing  electors,  and  of  their  vot- 
ing      2        1        3 

may  provide  for  vacancy  of  president  and  vice-presi- 
dent    2       1        6 

may  decide  how  inferior  officers  may  receive  appoint- 
ment    2        2        2 

president  to  give  information,  etc.,  to;   when  he  can 

convene  and  adjourn 2        8 

when  it  may  appoint  place  of  trial 3       2       3 

can  declare  punishment  of  treason 3        3        2 

may  prescribe  how  state  acts,  etc.,  shall  be  proved,  etc.  4       1 
may  admit  new  states,  when  consent  of  legislature  re- 
quired      4        3        1 

power  of,  over  United  States  territory  and  property. . .  4        3        2 

may  propose  constitutional  amendments 5 

member  of,  to  take  oath  to  constitution 6                3 

not  to  interfere  with  freedom  of  religion,  of  the  press, 

and  of  the  people  to  petition am.  1 

votes  for  president  and  vice-president  to  be  counted 

before    am.  12  1 

amendments,  power  of,  to  enforce.    ( See  Amendments.  ) 
right  to  vote  for  representatives  to,  effects  of  changing 

its  exercise am.  14  2 

disability  of  members  of,  engaged  in  insurrection,  .am.  14  2 

may  remove  disabilities  by  a  two-thirds  vote am.  14  2 

members  of,  who  were  in  insurrection,  disqualified. . .  14  3 
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Art.    8ec  CI. 

Connecticut,  her  representation  in  first  congress 1        2        Z 

Consent  of  congress.     (See  Congress,  1,  9;  1,  5,  and  1,  10.) 

legislatures,  when  required  in  forming  new  state 4        3 

state,  without  it  no  state  to  be  deprived  of  legal  suffrage 

In  senate  6 

states,  this  constitution  adapted  by  the  unanimous..  7 
required  for  quartering  troops  In  houses  during  peace 

am.  3 

Constitution,  congress  can  make  laws  for  executing  re- 
quirements of 1        8      IS 

president  to  take  oath  to  support 2       1        7 

Judicial  power  to  extend  to  cases  arising  under 3        2        1 

not  to  be  construed  to  prejudice  claims 4       3        2* 

amendments  to,  how  made 5 

former  debts,  etc.,  valid  under 6  1 

the  supreme  law  of  the  land 6  2 

of  the  states  subordinate  to  that  of  the  United  States. .  6  2 

state  and  United  States  officers  to  take  oath  to  support  6  Z 

ratification  of  nine  states  establishes  the,  in  those 

states t 7 

adopted  unanimously  by  states  present 7 

enumerated  rights  in,  not  to  disparage  other  rights 

am.  9 

powers  not  delegated  by  the,  etc.,  are  reserved  to  the 

states  or  people am.  10 

effect  of  breaking  oath  taken  to  support am.  14       3 

Consuls,  judicial  power  to  extend  to  cases  affecting 3       2        Z 

Contracts,  no  state  shall  pass  laws  impairing 1      10        1 

Controversies,  to  what,  the  judicial  power  extends 3       2        1 

Conventions  for  proposing  and  ratifying  amendments  to 

the   constitution S 

Corruption  of  blood«  attainder  not  to  work 3       3        2^ 

Counsel,  the  criminally  accused  to  have,  for  his  defense 

am.  6 

Counterfeiting,  congress  can  provide  punishment  for 1       8        S- 

Court.     (See  Supreme  Coubt) 2        2        2 

Court,  open,  effect  of  confession  in 3       3        1 

of  United  States,  when  trial  must  be  by  jury am.  7 

Courts,  congress  can  constitute  inferior 1        8        9 

in  what  United  States  judicial  power  is  Invested 3       1 

of  law,  who  may  appoint  Inferior  officers  of 2       2       2 

Credit  of  United  States,  congress  can  borrow  money  on  the  18        2 

no  state  to  emit  bills  of : 1      10       1 

each  state  to  give,  to  acts,  records,  etc.,  of  every  other 

state  .- 4       1 

Crime,  fugitives  on  account  of,  to  be  delivered  up 4       2       Z 

capital,  how  persons  held  to  answer  for am.  5 
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Art,   Sec.  CI, 

Crime  may  deprive  of  right  to  vote am.  14        2 

servitude  for,  a  punishment 13        1 

trials  for,  to  be  by  Jury,  except  impeachment. . .; 3        2        3 

Criminal  cases,  none  compelled  to  testify  against  them 

selves  in am.    5 

prosecutions,  rights  of  accused  persons  in am.    .6 

Cruel  punishment  not  to  be  inflicted am. 

Death  of  president  and  vice-president,  duty  of  congress  in 

case  of 2        1        5 

Debate,  senators  and  representatives  not  to  be  questioned- 

for  speech  in 1        6        1 

Debt  of  United  States,  validity  of  not  to  be  questioned,  am.  14        4 

insurrectionary,  not  to  be  assumed am.  14        4 

Debts  of  United  States,  congress  has  power  to  pay 1        8       1 

no  state  to  make  anything  but  specie  a  tender  in  pay- 
ment of  1      10        1 

former  valid  under  this  constitution 6  1 

Defense,  congress  shall  provide  for  the  common 1        8        1 

to  provide  for,  constitution  established.     (Preamble.) 
in  criminal  prosecution,  has  right  to  counsel  for  his 

am.    6  . 

Defend  the  constitution,  president  to  take  an  oath  to 2 

Delaware,  her  representation  in  the  first  congress 1 

Delegates  of  state  legislaures  to  take  oath  to  this  constitu- 
tion       6 

Demand,  fugitive  from  Justice  to  be  delivered  upon,  of  state    4 
Departments,  president  may  require  written  opinions  of 

heads   of 2 

congress  may  invest  appointing  powers  in  heads  of . . .     2 

Direct  tax,  how  to  be  apportioned 1 

to  be  laid  only  in  proportion  to  census 1 

Disability,  by  whom  incurred,  how  removed am.  14 

Discipline  of  militia,  congress  to  provide  for 1 

Discoveries^  exclusive  right  to  secure  to  inventors 1 

Disorderly  behavior,  each  house  may  punish  members  for    1 

Disqualification,  Judgment  on  impeachment  a 1 

District,  government  power  over  a,  of  ten  miles  square 1 

Divided,  when  senate  equally  vice-president  to  vote 1 

Dock-yards,  congress  has  exclusive  power  over 1 

Domestic  violence,  United  States  to  protect  each   state 

against    4       4 

tranquility,  constitution  established  to  insure.     (Pbb- 

AMBLE.) 

Duties,  congress  has  power  to  lay  uniform 1       8        1 

on  imports,  states  not  to  lay,  without  congress'  consent    1      10       2 
of  president,  at  his  death,  etc.,  devolve  on  vice-president    2        15 
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Art.  Sea.  01. 
Duties  of  executive  departments,  president  may  require 

opinion  on   2  2        1 

might  have  been  imposed  upon  imported  persons 19        1 

not  to  be  laid  on  exportations  from  any  state 1  9        5 

of  tonnage,  no  state  shall  lay  any,  without  congress' 

consent    1  10        3 

Effect  of  proceedings,  etc.,  of  states,  congress  may  prescribe 

the 4  1 

Effects,  rights  of  people  to  be  secure  in  their,  not  to  be  vio- 
lated   am.    4 

EHected,  representatives  to  be  every  second  year 1  2        1 

two  senators  from  each  state  to  be  for  six  years 1  3        1 

Blection,  writs  of,  to  be  issued  in  vacancies : . .  .1  2        4 

of  president  and  vice-president,  their  term  of  office. ...     2  1        1 

appointment  of  electors  of 2  1        2 

how  conducted am.  12  1 

who  elected am.  12  2 

who   ineligible am.  12  3 

Elections,  when  right  to  vote  at,  denied,  the  representa- 
tion   decreased am.  14  2 

who  shall  prescribe  time,  place,  etc.,  of,  for  senators, 

etc 1  4        1 

each  house  shall  Judge  of  the,  of  its  members 1  5        1 

Elector,  who  not  qualified  to  be 2  1        2 

a  person  who  was  in  insurrection  cannot  be  an am.  14  3 

when  right  to  vote  for,  denied,  proportion  of  represen- 
tation reduced 14  2 

Electors,  qualification  of,  for  representative  in  congress.. .     12        1 

of  president,  etc.,  appointment,  qualifications,  etc.,  of . .     2  1        2 

.   how  to  meet  and  vote am.  12 

persons  who  were  engaged  in  insurrection,  cannot  be 

am.  14  2 

EHiglbility  of  representatives  in  congress %..,.    1  2        2 

senators  in  congress 1  3        3 

Eligibility  of  electors  of  president  and  vice-president 2  1        2 

president 2  1        4 

vice-president   am.  12  2 

Emancipation  slave,  neither  the  United  States  or  state  to 

pay  any  claim  for am.  14  4 

Emolument,  United  States  officers  not  to  accept  from  any 

king,  etc 1  9        8 

president  to  have  no,  except  his  compensation 2  1        9 

Emoluments  that  senators  and  representatives  may  not 

enjoy,   what 16        2  , 

Enemies,  adhering  to,  etc..  United  States  enemies,  is  trear 

son    3  3        1 

of  United  States,  giving  aid  or  comfort  to,  disqualifies 

am.  14  8                               I 
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Art.   See,  CI. 

Einumeratlon  of  the  people,  when  made 12        3 

capitation  tax  to  be  the  only  proportion  to 1        9        4 

of  rights  in  constitution  not  to  disparage  others. .  .am.  9 
Equal  suffrage  in  senate,  no  state  to  be  deprived  of  without 

its  consent 5 

Equity,  judicial  power  to  extend  to  cases  in 3        2       1 

to  what  cases  judicial  power  shall  not  extend am.  11 

Escaping,  persons  held  to  labor,  to  be  delivered  up 4       2       3 

Establish  Justice,  etc.,  constitution  formed  to  (Preamble) 

and  this  constitution,  ratification  of  nine  states  shall  7 

Establishment  of  religion,  congress  shall  not  regulate,  .am.  1 

Excessive  bail,  etc.,  not  to  be  required am.  8 

Excises,  congress  has  power  to  lay  uniform 1 

Exclusive  rights  to  writing  and  discoveries 1 

Executive,  militia  may  be  called  to,  the  laws,  etc 1 

president  to  take  oath  to,  his  office 2 

Executed,  president  to  take  care  laws  are  faithfully 2 

Executive  authority  of  any  state  to  issue  writs  of  election, 

etc.    1 

officer  of  any  state,  effects  of  breach  of  oath am.    14 

officers,  denying  right  to  vote  for,  reduces  representa- 
tion     am.  14 

Expel  a  member,  two-thirds  of  either  house  may 1 

Expenditures,  statements  of,  to  be  published 1 

Exports  from  a  state  not  to  be  taxed 1 

states  shall  not  lay  duty  on  without  consent  of  con- 
gress    1 

Ex  post  facto  law  not  to  be  passed. 1 

Ex  post  facto  law  not  to  be  passed 1 

EiXtraordinary  occasions,  president  may  convene  congress 

on   2 

Fact  and  law,  supreme  court  has  appellate  jurisdiction  as 

to 3 

Faith,  full,  to  be  given  to  public  acts,  etc.,  of  a  state 4 

Felonies,  congress  can  define  and  punish  on  the  seas 1 

Felony,  members  of  congress  may  be  arrested  for 1 

fugitives  charged  with,  to  be  delivered  up 4 

Fines,  excessive,  not  to  be  imposed am.  8 

Foreign  coin,  congress  has  power  to  regulate  value  of 1 

nations,  congress  has  power  to  regulate  commerce  with  1 

Foreign  power,  states  not  to  enter  into  compact,  etc.,  with  1 

state,  no  present,  etc.,  to  be  accepted  from 1 

judicial  power  of  United  States  not  to  extend  to  suits 

with  subjects  of am.  11 

Forfeiture,  attainder  of  treason  not  to  work 3 

Forts,  congress  has  exclusive  power  over 1 

Freedom  of  speech  and  the  press,  congress  not  to  abridge 

am.  1 
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Art.  See.  CL 

Fusltives  from  Justice  to  be  delivered  up 4  2        2 

Fusitives  from  labor  to  be  delivered  up 4  2        3 

General  welfare,  this  conetitution  established  to  promote. 

(PBE  AMBLE.) 

congress  has  power  to  provide  for 1  8        1 

Good  behavior,  judges  to  hold  their  offices  during 3  1        1 

Government  of  the  United  States,  congress  shall  make  laws 

for 1  1      18 

republican  form  of,  guaranteed 4  4        1 

seat  of  established *  1  8      17 

Grand  Jury,  persons  held  to  answer  only  on  presentation 

of    am.    5 

Grievances,  right  of  people  to  petition  for  redress  of. .  .am.    1 

Habeas  corpus,  not  to  be  suspended  except  in  rebellion,  etc.    19        2 

House,  when  soldiers  not  to  be  quartered  in  any am.    3 

of  representatives,  congress  to  consist  of  a  senate  and    1  1 

members  to,  elected  every  second  year 1  2        1 

qualifications  of  members  of 1  2        2 

shall  choose  speaker  and  officers 1  2        5 

has  sole  power  of  impeachment 1  2        5 

each,  its  power  over  members,  quorums,  and  adjourn- 
ments of 1  5        1 

may  determine  rules,  punish,  or  expel  a  member 1  5        2 

shall  keep  and  publish  a  Journal 1  5        3 

neither  to  adjourn  without  consent 1  5        4 

of  representatives,  revenue  bills  to  originate  in 1  7        1 

when  it  shall  choose  the  president am.  12  1 

Houses,  right  to  people  to  be  secure  in am.    4 

of  congress,  shall  propose  constitutional  amendments.     5 

president  may  convene  either  or  both 2  3 

may  remove  disabilities. am.  14  3 

Illegal,  debts,  etc.,  in  aid  of  rebellion  are 14  4 

Immunities,  citizens  of  each  state  entitled  to,  of  other 

states   4  2        1 

of  citizens  not  to  be  abridged am.  14  1 

Impeachment,  house  of  representatives  has  sole  power  of . .     1  2        5 

senate  Has  sole  power  to  try 1  3        6 

to  be  on  oath,  chief  Justice  to  preside 1  3        6 

a  two-thirds  vote  necessary  to  convict  on 1  3        6 

•  Judgment  to  extend  only  to  removal  and  disqualiiiea- 

tlon 1  3        7 

party  convicted  on,  liable  to  punishment  by  law 1  3        7 

president  cannot  grant  pardon  in  case  of 2  2        1 

civil  officers  removed  on  conviction  by 2  4        1 

trial  on,  without  jury 3  2        3 

Importation  of  persons,  when  prohibited 1  9        1 

Imports,  congress  has  power  to  lay  uniform 1  8        1 

no  state  to  lay.  without  consent  of  congress 1  10        2 
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Art. 

Tnabllity  of  president  or  vice-preeident,  in  case  of,  who 
shall  act 2 

Indians  not  taxed  excluded  in  representative  enumeration    1 
not  taxed  excluded  in  representative  enumeration .  am.  14 

Indictment  necessary,  to  hold  to  answer  for  crime. . .  .am.    5 
persons  convicted  on  impeachment  subject  to 1 

Inferior  courts,  congress  has  power  to  create 1 

invested  with  judicial  power 3 

Inhabitant  of  his  state,  a  representative  in  congress  must 

be  an 1 

senator  must  be  an 1 

Inhabitants,  male,  as  right  to  vote  is  denied  to,  representa- 
tion is  reduced am.  14 

Insurrection,  United  States  to  protect  each  state  against. .     4 

who  disqualified  by  participating  in am.  14 

debts  for  supression  of,  etc.,  not  to  be  questioned,  .am.  14 
in  aid  of,  or  for  loss,  etc.,  of  slaves  Illegal '. .  am.  14 

Insurrections,  congress  may  call  out  militia  to  suppress. .     1 

Invaded,  states  not  to  engage  in  war  except  when 1 

Invasion,  a  cause  for  suspension  of  habeas  corpus 1 

United  States  to  protect  each  state  against ; . . . .     4 

congress  may  call  out  militia  to  expel 1 

Inventors,  exclusive  rights  of 1 

Jeopardy,  persons  not  to  be  twice  put  in am.    5 

Journal,  each  house  to  keep  and  publish  a 1        5        3 

president's  objections  and  votes  on  reconsideration  to 
be  entered  on 17        2 

Judges  of  supreme  court,  how  nominated  and  appointed ...     2        2        2 

duration  in  office  and  compensation  of 3        1 

in  every  state  bound  by  constitution,  etc.,  over  state 
laws    6        2 

Judgment,  limitation  of,  in  impeachment  cases 1        3        7 

Judicial  power  of  United  States,  where  vested 3        1 

its  extent 3        2        1 

proceedings,  each  state  to  give  credit  to,  of  other  states    4        1 

officers  to  take  oath  to  this  constitution 6  3 

effects  of  denying  right  to  vote  for am.  14        2 

engaged  in  insurrection,  disqualified am.  14        3 

power  of  United  States,  limit  of  construction  as  to  ex- 
tent of am.  11 

U^  extend  to  maritime  and  admiralty  Jurisdiction 3        2        1 

Jurisdiction,  original  and  appellate  of  supreme  court 3        2        2 

no  slavery  within am.  13        1 

of  the  crime,  fugitives  to  be  removed  to  state  having.  .422 
no  new  state  to  be  erected  within  the,  of  another  state    4       3        1 

Jury,  trials,  except  in  impeachment,  to  be  by 3        2        3 

persons  to  answer  charge  of  crime  only  by  action  of  .am.    5 
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Jury,  right  of  accused  to  trial  by  an  impartial am. 

trial  by,  in  suits  at  common  law am. 

fact  tried  by,  may  not  be  re-examined,  except,  etc.  .am. 
Justice,  constitution  ordained  to  establish.     (Preamble.) 
chief,  shall  preside  when  president  tried  on  Impeach- 
ment   

fugitive  from,  to  be  delivered  up 

King,  prince,  etc.,  hont>rB,  etc.,  from,  received  only  by  con- 
sent of   congress 

Labor  due  in  one  state  not  to  be  abrogated  in  another 

Land  and  naval  forces,  congress  to  make  rules  for  govern- 
ment of 

Land  owned  by  United  States,  congress  to  have  power  over 

Lands,  claims,  judicial  power  in  controversies  for 

Law,  persons  convicted  on  impeachment  punished  by 

how  bills  in  congress  become 

may  become  without  president's  signature 

of  nations,  congress  may  define  and  punish  offenses 

against 

ex  post  facto,  not  to  be  passed 

no  state  shall  pass 

impairing  contracts,  no  state  shall  pass 

and  equity,  to  what  cases  in,  Judicial  power  shall  ex- 
tend         3 

in  fact,  supreme  court  has  appellate  jurisdiction  as  to. .  3 
constitution  and  treaties,  the  supreme  law  of  the  land  6 
congress  to  make  no,  interfering  with  the  press,  etc. am.  1 
due  process  of,  necessary  for  the  depriving  of  life,  etc. 

am.    5 

due  process  of,  necessary  for  the  depriving  of  life  by 

any  state am.  14 

to  ascertain  district  in  which  crime  committed am.    6 

suits  at  common,  how  regulated am.    7 

or  equity,  how  extent  of  United  States  Judicial  power 

construed  in am.  11 

every  person  to  enjoy  equal  protection  of  the am.  14 

debt  authorized  by,  validity  of  not  to  be  questioned .  am.  14 

no  state,  shall  abridge  privileges  of  citizens am.  14 

Laws  of  naturalization  and  bankrupt  to  be  uniform 1 

of  the  Union,  congress  may  call  militia  to  execute 1 

congress  may  make,  for  executing  powers  of  govern- 
ment         1 

inspections,  states,  exception  of  law-making  power  in 

favor    1 

state,  on  imposts,  subject  to  congressional  revision 1 

president  to  take  care  all,  are  faithfully  executed ....     2 


Art.   Sec.  Ot^ 
6 


3 
2 

9 
2 

8 
8 
2 
3 

7 
7 

8 
9 

10 
10 

2 
2 


1 
4 
1 
8 
8 


2 

Z 

14 
17 
1 
T 
2- 
2 

10 
3: 

1 
1 


2 


4 

15 


8       18- 


10 

10 

3 


2 


INDEX  TO  CONSTITUTION  OP  UNITED  STATES.  1051 

Art.   See,  CI, 

Legislation,  when  congress  has  exclusive 1       8      17 

congress  may  enforce  amendment  XIII  by am.  13        2 

congress  may  enforce  amendment  XIV  by am.  14        5 

congress  may  enforce  amendment  XV  by am.  15        2 

Legislature,  state  electors  for,  can  vote  for  congressional 

representative   1        2        1 

of  each  state  shall  choose  two  senators 1       S       1 

to  prescribe  time,  etc.,  holding  elections  for  senators, 

etc 1        4       1 

can  apply  to  United  States  for  protection,  etc 4        4        1 

disqualification  for  having  taken  oath  as  member  of 

am.  14        2 

effects  of  denying  right  to  vote  for  members  of am.  14        2 

Legislatures  of  states,  consent  of,  when  required  by  United 

States  in  purchasing 1        8      17 

may  direct  how  electors  shall  be  appointed 2       1       2 

when  consent  of,  required  in  forming  new  states 4        3        1 

may  apply  for  or  ratify  amendments 5 

members  of,  to  take  oath  to  support  constitution 6  3 

Letters  of  marque,  congress  may  grant 1       8      11 

Liberty,  no  person  to  be  deprived  of,  without  process  of 

law  am.    6 

no  person  to  be  deprived  of,  by  any  state  law am.  14       1 

Life,  consequences  of  treason  not  to  extend  beyond 3       3        2* 

not  to  be  put  twice  in  Jeopardy am.    5 

to  be  taken  only  by  process  of  law am.    5 

to  be  taken  only  by  process  of  law am.  14       1 

List  of  electoral  votes  to  be  male am.  12 

Loss  of  any  slave  not  to  be  paid  by  United  States am.  14       4 

Magazines,  forts,  etc.,  congress  to  have  exclusive  power 

over    1        8      17 

Majority  of  each  house  to  constitute  a  quorum 1        5        1 

the  electors  necessary  to  elect  president  or  vice-presi- 
dent    am*  12 

Majority  of  states  to  choose  president  when  house  elects 

him am.  12 

members  to  choose  vice-president  when  senate  elects 

him    am.  12 

Maritime  jurisdiction.  Judicial  power  to  extend  to 3        2        1 

Marque,  congress  may  grant  letters  of 1        8      11 

no  state  shall  grant  letters  of 1      10       1 

Maryland,  her  representation  in  first  congress. 1        2        3: 

Massachusetts,  her  representation  in  first  congress 1        2        3 

Males,  when  vote  denied  to  any,  representation  reduced 

am.  14        1 

Measures,  president  to  recommend  to  congress 2        3        1 

congress  may  fix  standard  of 1       8        &• 
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Art, 

Member  of  state  legislature,  effects  of  breach  of  oath.  .am.  14 

Militia,  congress  may  provide  for  calling  out 1 

congress  may  provide  for  organizing,  disciplining,  etc  1 

president  commander-in-chief  of,  when 2 

necessary  to  a  free  state am.  2 

excepted  from  certain  privileges am.  5 

Ministers.     (See  Appointments;    Ambassadors.) 2. 

public,  president  to  receive 2 

Misdemeanors,  civil  officers  to  be  removed  on  conviction  for  2 

Money,  congress  has  power  to  borrow 1 

congress  has  power  to  coin,  etc 1 

congress  may  appropriate  for  army  but  for  tyo  years. .  1 

to  be  drawn  from  treasury  only  on  appropriation . 1 

excepted  from  certain  privileges am.  5 

no  state  shall  coin  1 

Names  of  members,  when  to  be  entered  upon  journal 1 

Natural-born  citizens  only  eligible  for  the  presidency 2 

Naturalized  persons  are  citizens  of  their  state  and  of  the 

United  States am.  14 

Naturalization,  congress  may  establish  uniform  rule  for..  1 

Naval  forces,  congress  may  make  rules  for  government  of  1 

excepted  from  certain  privileges am.  5 

Navy,  congress  may  provide  and  maintain  a  1 

the  president  commander-in-chief  of  the  2 

New  Hampshire,  her  representatives  in  first  congress 1 

New  Jersey,  her  representatives  in  first  congress 1 

New  York,  her  representatives  in  first  congress  1 

New  states  may  be  admitted  by  congress 4 

Nobility,  no  title  of,  to  be  grantewl  by  the  United  States. .  1 

no  title  of,  to  be  granted  by  a  state  . . .- 1 

Nominations,  what,  the  president  may  make 2 

Oath,  senators  to  be  on,  in  impeachment 1 

form  of,  taken  by  president 2 

by  senators,  representatives,  etc.,  to  support  constitu- 
tion   6 

required  for  issue  of  warrant «. am.  4 

disquajification  by  breach,  of am.  14 

Obligation  of  contracts  not  to  be  impaired 1 

insurrectionary  to  be  held  illegal  and  not  assumed. .  14 
Offense,   persons   not  to   be   put   in   Jeopardy   twice   for 

same ani-  ^ 

against  law  of  nations  may  be  defined  and  punished. .  1 
president  may  pardon  for,  against  United  States  ....  2 
Office,  judgment  in  impeachment  shall  extend  only  to  re- 
moval      1 

senators  and  representatives  not  to  hold,  etc 1 
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Art,   Sec.  CI, 
Office,  persons  holding  under  United  States  not  to  accept 

presents,  etc.   . .' 1 

persons  holding  under  United  States  not  to  be  electors  2 

when  president  removed  from,  how  vacancy  filled ....  2 

oath  of,  of  president   2 

departmental,  president  may  require  opinion  of  head 

of  each   2 

judges  to  hold  during  good  behavior 3 

Officers,  house  of  representatives  shall  choose  their 1 

senate  shall  choose  their  1 

of  mlUtla,  appointed  by  each  state  1 

of  United  States,  president  shall  commission  2 

shall  be  removed  on  Impeachment  and  conviction 2 

executive  and  Judicial,  to  take  oath  to  constitution . .  6 
executive,    etc.,    effects    of    denying    rights    to    vote 

for    am.  14 

effects  of  breach  of  oath  as,  by  insurrection am.  14 

Opinion,  president  may  require,  of  heads  of  departments. .  2 
Order  In  which  both  houses  concur  to  be  presented  to  presi- 
dent      1 

Original  jurisdiction,  when  supreme  court  to  have  ......  3 

Originate,  revenue  bills,  shall,  in  the  house  of  representa- 
tives     1 

Overt  act,  no  treason  unless  two  witnesses  testify  to  same  3 

Papers,  people  to  be  secure  against  unreasonable  searches  4 

Pardons,  president  may  grant  2 

Patent-rights,  congress  may  grant  1 

Peace,  for  a  breach  of,  a  senator  or  representative  may  be 

arrested  1 

no  state  In  time  of,  to  keep  troops,  etc 1 

in    time   of,    soldiers    not    to    be   quartered    in    any 

house  am.  3 

Penalties,  each  house  may  impose,  to  secure  attendance  of 

members    1        6        1 

Pennsylvania,  her  representation  in  first  congress 1        2        3 

Pensions,  debt  Incurred  in  payment  of/  not  to  be  ques- 
tioned     am.  14       4 

People,  house  of  representatives  to  be  chosen  by 1        2        1 

when  census  of,  to  be  taken  1        2        3 

right  of,  to  bear  arms,  etc am.  2 

to  be  secure  in  persons,  etc am.  4 

rights  retained  by   am.  9 

powers  reserved  to  the  am.  10 

"PimdeB,  congress  may  define  and  punish,  on  the  seas 1        8      10 

Ports,  regulation  as  to  preference,  clearing,  etc 1        9        6 

Posterity,  constitution  established  to  secure  blessings  to. 
(Preamble.) 
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Art.  8ec.  CL 

Post-office  and  roads,  congress  may  establish  1  8  7 

Power  to  impeach,  in  house  of  representatives 1  2  5 

to  try  impeachment,  lies  in  the  senate 1  3  6 

executive,  vested  in  president   2  1  1 

to  grant  reprieves  and  pardons,  lies  in  president 2  2  1 

to  make  treaties,  appointments,  etc.,  lies  in  president    2  2  2 

judicial.     (See  Judicial  Power.)    3  2  1 

restrictions  on  its  constructive  extent am.  11 

of   congress    to   enforce   amendments.     (See   Ameni>- 

MENT8.) 

Powers  of  congress  to  give  effect  to  powers  of  government  1       8      18 
when  president  unable  to  discharge,  they  devolve  on 

vice-president    2       1        5 

not  delegated  to  United  States,  etc.,  reserved am.  10 

Preference  not  to  be  given  to  one  port  over  another 1       9        5 

Prejudice,  constitution  not  to,  claim  of  United  States 4        3        2 

Present  from  king,  etc.,  not  to  be,  without  congress  con- 
sent      1        9        8 

Presentment  of  grand  Jury  when  crime  is  charged. . .  .am.  5 

President,  when  senate  shall  choose  a  temporary 1 

bills  passed  by  congress  to  be  presented  to 1 

effect  of,  delaying  to  sign  bill  1 

orders,  joint  resolutions,  etc.,  to  be  presented  to 1 

executive  power  vested  in,  his  terms  of  office 2 

how  balloted  for,  and  how  votes  counted am.  12 

when  elected  by  house  of  representatives am.  12 

when  vice-president  shall  act  as am.  12 

who  eligible  for  2 

when  powers,  etc.,  of,  devolve  on  vice-president 2 

compensation  of,  which  is  not  to  be  altered 2 

form  of  oath  taken  by  2 

is  commander-in-chief    2 

power  to  make  treaties,  nominate,  and  appoint 2 

fill  vacancies  2 

to  give  information,  etc.,  to  congress 2 

removed  on  conviction  on  impeachment 2 

effect  of  denying  right  to  vote  for am.  14 

Press,  freedom  of,  not  to  be  abridged am.  1 

Prince,  no  present,  etc.,  from  to  be  accepted  without  con- 

.     sent    1 

Principal  officer  of  departments  required  to  give  opinion  2 
Private  property,  to  be  compensated  for  when  taken.. am.  5 
Privileged,  when  senators  and  representatives,  from  ar- 
rest    1        6 

Privileges,  citizens  of  each  state  entitled  to,  of  each  other 

state   4        2 

of  citizens  not  to  be  abridged am.  14       1 
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Art.    See.  Ch 

Proceedings,  each  house  may  determine  the  rules  of  its. .     1        5       2 

shall  keep  journal  of  Its ', 1        5        3 

credit,  etc.,  to  be  given  to,  of  other  states 4       1 

Process  of  law,  no  depriving  of  life,  etc.,  without am.    5 

compulsory,     accused    entitled     to,     to     obtain     wit- 
nesses     am.    6 

Prohibited  powers,  reserved  to  states  and  people am.  10 

Promote  the  general  welfare,  constitution  established  to. 
(Pbeamble.) 

Property  of  the  United  States,  congress  shall  legislate  for    4        3        2 
no   person    to   be    deprived   of,    without    process    of 

law  ; am.    5 

private,  not  to  be  takei?  without  compensation am.    5 

state  not  to   deprive  citizen  of,  without  process  of 
law    am.  14       1 

Proportion  of  representation   to   that  of   voting  inhabi- 
tants     am.  14        2 

Prosecutions,  criminal,  rights  of  accused  persons  in.. am.    6 

Protect  the  constitution,  president  to  take  an  oath  to 2 

United  States  shall,  each  state  against  invasion 4 

Protection,  no  state  shall  deny  equal  protection  of  laws 
to    am.  14 

Public  records,  etc.,  of  states  to  have  full  credit,  etc 4 

danger,  no  state  to  engage  in  war  without  consent, 

except  in   1 

debt,  validity  of,  not  to  be  questioned am.  14 

ministers,  president  to  receive  2 

money,  receipts  and  expenditures  of,  to  be  published    1 

safety  may  require  suspension  of  habeas  corpus 1 

trust,  no  religious  test  required  for  any  office  of 6 

use,  coinpensation  for  property  taken  for am.    5 

Punishment,  persons  convicted  by  impeachment  liable  to    1 

oongress  to  provide  for,  of  counterfeiters 1 

treason    3 

for  crime,  servitude  a am.  13 

Punishments,  cruel,  not  to  be  inflicted am.    8 

Qualifications  of  a  representative 1 

of  a  senator    1 

to  office  6 

of  electors  of  representatives 1 

of  its  own  members,  each  house  shall  Judge  of 1 

of  president  2 

of  vice-president    am.  12 

Quartered,  soldiers  not  to  be  in  house  without  owner's  con- 
sent     am.    3 

Question,  yeas  and  nays  on,  when  to  be  entered  on  journal    1 
of  adjournment,  excepted  from  veto  power 1 
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Art,  See.  C7. 

Questioned,  members  for  speech  in  debate,  not  to  be 1  6        1 

validity  of  United  States  public  debt  not  to  be... am.  14  4    . 

Quorum,  what  constitutes  a,  in  each  house 1  5       1 

of  house  of  representatives  for  the  election  of  presi- 
dent      am.  12  2 

of  senate  for  the  election  of  vice-president am.  12  2 

Race,  right  to  vote  not  to  be  abridged  on  account  of.  .am.  15  1 

Ratification  of  nine  states  to  establish  constitution 7 

Rebellion,  a  cause  for  suspension  of  habeas  corpus 19        2 

denial  of  right  to  vote am.  14  2 

who  disqualified  by  participation  in am.  14  3 

debt  for  suppression  of,  not  to  be  questioned am.  14  4 

debt  incurred  in  aid  of,  not  to  be  assumed am.  14  4 

Receipts  and  expenditures  statement  of,  to  be  published . .     1  9        7 

Recess  of  senate,  president  may  fill  vacancies  during 2  2        Z 

Reconsidered,  bills  objected  to  by  president  to  be 1  7        2 

joint  resolution,  etc.,  by  president  to  be 1  7        Z 

Records  of  each  state  to  have  credit,  etc.,  in  each  other 

state  4  1        1 

Redress  of  grievances,  right  of  people  to  assemble  and  pe- 
tition for   am.    1 

Regulations  of  one  state  not  to  discharge  labor  due  in  an- 
other         4  2        Z 

congress  may  make,  for  territory  and  other  United 

States  property  4  3        2 

Religion,  congress  not  to  establish  or  prohibit  any am.    1 

Religious  test,  not  to  be  required  as  a  qualification  for 

office  6  Z 

Representation,  reduced,  when  right  to  vote  is  denied, 

etc.,    am.  14  2 

vacancies  in,  state  executive  to  issue  writs 1  2        4 

Representative,  qualifications  of  a 1  2        Z 

Representatives,  what  persons  who  were  in  rebellion  can- 
not be  am.  14  3 

how  apportioned  among  the  states 14  2 

no  shall  be  appointed  presidential  elector 2  1        2 

congress  shall  consist  of  senate  and 1  1 

when  members  of  house  of,  elected 1  2        1 

and  direct  taxes,  how  apportioned 1  2        Z 

allowed  in  first  congress  to  the  thirteen  states 1  2        3 

house  of,  shall  choose  speaker,  etc 1  2        5 

have  sole  power  of  impeachment 1  2        & 

time,  place,  and  manner  of  elections  for 1  4 

house  of,  shall  be  Judges  of  elections,  etc 1  5        1 

a  majority  of,  constitutes  a  quorum 1  5        1 

house  of,  make  rules,  punish,  and  expel  members 15        2 

shall  keep  and  publish  a  Journal 1  5        3. 
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'  Art.   Sec.  CI. 

RepresentativeB,  adjournjnent  of,  when  requires  senate's 

consent    1        5        4 

receiving  compensation,  be  privileged  from  arrest,  etc.  16        1 

revenue  bills  shall  originate  in  house  of 1        7        1 

to  take  oath  to  support  the  constitution 6                3. 

effects  of  breach  of  official  oath  taken  as am.  14       3 

Reprieves,  president  may  grant 2        2        I 

Reprisal,  congress  may  grant  letters  of 1        8      11 

no  state  shall  grant  letters  of 1      10        1. 

Republican  form  of  government,  the  United  States  shall 

guarantee  a  4       4       1 

Reserved,  powers,  to  the  state  or  the  people am.  10 

Residence  of  fourteen   years,   required   for  president  or 

vice-president    2        1        4 

Resolution,  joint,  to  be  presented  to  president 1        7        3 

Retained,  rights,  by  the  people am.  9 

Returns  of  its  members,  each  house  shall  Judge  of 1       5        1 

Revenue  bills,  to  originate  in  house  of  representatives. . .  1        7        1 

powers  of  senate  over 1       7        1 

regulations  to  be  without  preference 1        9        6 

Rhode  Island,  its  representation  in  first  congress 12        3 

Right   of   people   to   assemble   and   petition,    not   to   be 

abridged    am.  1 

bear  arms,  not  to  be  infringed am.  2 

be  secure,  etc.,  not  to  be  violated am.  4 

trial  by  jury    am.  7 

to    vote,    how    basis    of    representation    proportioned 

to    am.  14       2 

Rights  to  writings  and  discoveries  to  be  secured 18        8 

enumeration    of,    in    constitution,    not    to    disparage 

others    am.  9 

Rules  of  naturalization,  to  be  uniform 1        8        4 

of  proceedings,  each  house  of  congress  may  fix  its 1        5        2 

concerning  captures,  congress  may  make 1       8      11 

for  land  and  sea  forces,  congress  may  make 1        8      14 

of  common  law,  re-examination  by,  in  United  States 

courts    am.  7 

Science,    congress    may    promote    by    granting   exclusive 

rights  '. 1        8        a 

Searches    and    seizures,    right    of    people    to    be    secure 

from  am.  4 

Seat  of  government,   congress  has  exclusive   legislation 

over    1        8      17 

Seats  of  senators,  terms  at  which  vacated 1        3        2 

Secrecy,  congress  not  to  publish  what  may  require 15        3 

Secure  the  blessings  of  liberty,  constitution  established  to. 
(Preamble.) 

rights  of  people  to  be,  in  their  persons,  etc am.  4 

7  67 
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Securities  of  United  States,  punishing  counterfeiters  of. . 

Security  of  a  free  state,  a  militia  necessary  to am. 

Seizures,  right  of  people  to  be  secure  against am. 

Senate  and  house  of  representatives,  congress  to  consist  of 

how  composed 

vice-president  to  be  president  of 

may  choose  its  officers  and  temporary  president 

has  sole  power  to  try  impeachments 

Judgment  of,  in  impeachment,  its  effect 

to  Judge  of  election  returns  of  its  own  members 

a  majority  to  form  a  quorum 

may  compel  attendance  of  absent  members 

determine  its  rules,  and  punish  or  expel  members. . . . 

to  keep  and  publish  a  Journal 

not  to  adjourn  over  three  days  without  consent 

power  of,  over  revenue  bills 

power  of,  over  treaties,  nominations,  and  appointments 

equal  suffrage  in,  no  state  to  be  deprived  of 5 

list  of  votes  for  president  and  vice-president  sent  to 

president  of am.  12 

president  of,  to  open  certificates  of  electors  of  presi- 
dent, etc am.  12 

to  choose  vice-president,  when  and  how am.  12 

Senator,  each  to  have  one  vote 1 

qualifications  for  1 

to  what  offices  disqualified  1 

persons  holding  office  under  United  States  disquali- 
fied for   1 

a,  cannot  be  a  presidential  elector 2 

effects  of  breach  of  official  oath  taken  as am.  14 

who,  having  been  in  rebellion,  may  not  be  a am.  14 

Senators,  to  be  two  from  each  state,  chosen  by  the  legisla- 
ture        1 

how  divided  after  first  election 1 

vacancies  filled  temporarily  1 

time,  place,  and  manner  of  electing 1 

to  receive  compensation,  be  privileged  from  arrest,  etc    1 
to  take  oath  to  support  constitution 6 

Service,  persons  bound  to,  included  in  representative  num- 
bers         1 

of  United  States  militia,  congress  to  provide  for  gov- 
erning       1 

militia,  the  president  their  commander-in-chief 2 

excepted  from  certain  privileges,  etc am.    5 

Services,  compensation  for,  to  the  president 2 

compensation  for,  to  senator  and  representative 1 

compensation  for,  to  the  Judges 3 
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Art.   8ec,  CI. 
Services,  debt  Incurred  for,  against  rebellion  not  to  be 

questioned    am.  14        4 

Servitude,  involuntary,  prohibited  In  United  States.. am.  13       1 

previous  condition  of,  not  to  abridge  right  to  vote.  .am.  15        1 

Session,  congress  to  be  in,  every  year 1       4       2 

rule  for  adjournment  during,  of  congress 1        5        4 

Ships  of  war,  no  state  to  keep,  without  consent  of  congress  1      10       3 

Slavery  prohibited  in  United  States am.  13        1 

Slaves,  three-fifths  of,  Inclaided  4n  representative  numbers  1       2       3 

importation  of,  how  long  permitted 1        9        1 

escaping  to  be  delivered  up 4        2        3 

loss  or  emancipation  of,  not  to  be  paid  for am.  14        4 

"Soldiers    not   to    be    quartered    In    houses    without    con- 
sent   am.  3 

South  Carolina,  her  representation  in  the  first  congress . .  1       2       3 

Speaker  and  other  officers,  each  house  shall  elect 1        2        5 

Speech  in  debate,  members  not  to  be  questioned  for 1        6       1 

freedom  of,  not  to  be  abridged am.  1 

Standard,  congress  may  fix,  of  weights  and  measures 18        5 

State  of  the  Union,  president  to  inform  congress  respect- 
ing      2        3        1 

each,  to  have  at  least  one  representative  in  congress . .  1       2        3 

representation  of,  when  vacancy  in,  writs  to  be  Issued  12       4 

each  to  have  two  senators 1    «3        1 

senator,   vacancies  of,   filled   by   temporary   appoint- 
ment    1        3        2 

elections  for  senators  and  representatives  of,  how  pre- 
scribed       1        4.       1 

no  tax  to  be  imposed  on  articles  exported  from 1        9        5 

ports  of  one,  not  to  have  preference  over  those  of  an- 
other      1        9        6 

a,    shall    not   enter    into   alliances,   grant   letters   of 

marque,   etc 1      10        1 

what  to  make  legal  tender,  pass  no  ex  post  facto  law, 

etc * 1 

a,  to  make  no  law  Impairing  contracts 1 

to  grant  no  title  of  nobility  1 

not  to  lay  duties  on  imports,  etc.,  without  consent. .  1 
to  lay  no  duties  on  tonnage,  keep  troops  or  ships  of 

war  1 

not  to  make  compacts  or  engage  in  war 1 

each  to  appoint  electors  of.  president  and  vice-presi- 
dent      2 

extent  of  judicial  power  over 3 

when  a  party,  supreme  court  has  original  jurisdiction  3 

trial  to  be  in  the,  where  crime  committed 3 

•each,  to  give  credit  to  records,  etc.,  of  each  other  state  4 
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Art.   Bee.  CI. 
State, .  citizens  of,  entitled  to  privileges  of  those  of  other 

states   4       2        1 

a  fugitive  from  justice  from  any,  to  be  given  up....     4        2        2 

a  fugitive  from  labor  from  any,  to  be  given  up 4        2        3 

United  States  to  guarantee  every,  a  republican  form 

of  government 4        4        1 

protect  from  invasion  and  domestic  violence 4        4        1 

not  to  be  deprived  of  equal  suffrage  in  senate 5 

judges  in,  bound  by  constitution,  etc.,  of  United  States    6  2 

legislatures,  members  of,  to  take  oath  to  constitution    6  3. 

effect  of  breach  of  oath  as am.  14        3 

denying  right  to  vote  for am.  14        2 

each,  to  have  one  vote  when  house  elects  the  presi- 
dent   am.  12  1 

citizens  of  the  United  States  are  citizens  of  the,  in 

which  they  reside  am.  14        1 

no,  shall  abridge  privileges,  etc.,  of  citizens  of  the 

United  States  am.  14        1 

shall   not   deprive   of   life,   etc.,   without   process   of 

law am.  14        1 

shall    not    deny    any    person    equal     protection    of 

laws  am.  14        1 

any    male   inhabitant   of   a,    effect   of   denying   vote 

to    am.  14        2 

who  may  not  hold  office  under  am.  14        3 

executive  or  judicial  officer  of,  effect  of  breach  of  oath 

as   am.  14        3 

no,  to  assume  debt,  etc.,  incurred  in  aid  of  insurrec- 
tion     am.  14        4 

for  loss  of  any  slave am.  14        4 

abridge  right  to  vote  on  account  of  color,  etc am.  15        1 

States,  to  choose  representatives  in  congress  every  two 

years    1        2         1 

representatives    and    direct    taxes,    how    apportioned 

among    1 

what,  entitled  to  representation  in  the  first  congress. .    1 

congress  may  regulate  commerce  among 1 

have  the  right  to  train  and  appoint  officers  of  militia    1 
president  to  receive  emolument  from  none  of  the....     2 
new,  admitted,  when  consent  of  legislature  required. .     4 
constitutional   amendments   to   be  ratified   by   three- 
fourths  of  5 

•    ratification  of  nine,  established  this  constitution 7 

powers  not  prohibited  by,  to  United  States,  or  delegated, 

or  reserved   am.  10 

United.     (See  United  States.) 

Subjects,  foreign,  when  judicial  power  extends  to 3 

does  not  extend  to am.  11 
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Art.   Sec,  CI. 

Suffrage,  no  state  to  be  deprived  of  its,  in  the  senate 5 

Suits,  right  to  trial  by  jury  in am.  7 

what.  United  States  judicial  power  not  construed  to 

extend  to   am.  11 

Sundays  excepted  from  ten  days  allowed  president  to  re- 
turn bill,  etc 1        7        2 

Supreme  court,  judicial  power  of  United  States  in,  and 

inferior  courts    3        1 

judges  of,  to  hold  office  during  good  behavior 3        1 

compensation  of  3        1 

when  original,  and  when  appellate  jurisdiction 3   ,    2        2 

congress  to  make  regulations  for 3        2        2 

law  of  the  land,  what  is 6  2 

Tax,  no  direct,  to  be  laid,  unless  in  proportion  to  census  19        4 
a,  might  have  been  imposed  up  to  1808  on  imported 

persons    1        9        1 

no  amendment  before  1808,  to  affect  first  and  fourth 

clause  of  the  ninth  section 5 

not  to  be  laid  on  exports  from  any  state 1        9        5 

Taxed,   Indians  not  taxed   excluded   from   representative 

numbers    * 1        2        3 

Indians  not  taxed  excluded  from  representative  num- 
bers     ^ am.  14 

Taxes,  direct,  how  apportioned  among  states 1 

congress  shall  have  power  to  lay  and  collect 1 

Tender,  no  state  to  make  anything  but  gold  and  silver  a  1 

Term  of  office  of  representative  in  congress,  two  years . .  1 

senator,  six  years  1 

president  and  vice-president,  four  years 2 

citizenship  of  representative  in  congress,  seven  years  1 

of  senator  in  congress,  nine  years 1 

ten  years,  census  to  be  taken  every 1 

years,   person   bound   for   included   in   representative 

numbers    1 

Territories,  congress  shall  have  exclusive  jurisdiction  over  1 

congress  shall  make  needful  laws  respecting 4 

Test,  no  religious,  required  as  a  qualification  for  office. .  6 
Testimony  of  two  witnesses  required  to  convict  of  treason  3 
Time  of  choosing  electors  may  be  determined  by  congress  2 
Title  of  nobility,  not  conferred  by  United  States,  or  ac- 
cepted without  consent  1 

no  state  shall  grant 1 

Tonnage,  no  state  lay  duty  on  without  consent 1 

Training  of  militia,  authority  for,  reserved  to  the  states  1 
Tranquility,  constitution  established  to  secure  domestic. 

(Preamble.) 

Treason,  a  senator  or  representative  may  be  arrested  for  1 

civil  officers  to  be  removed  on  conviction  of 2 
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Art. 

Treason  against  United  States,  In  what  it  consists 3 

congress  has  power  k>  punish 3 

fugitives  charged  with,  to  be  delivered  up 4 

Treasury,  senators  and  representatives  to  be  paid  out  of  1 

money  drawn  from,  only  on  legal  appropriation 1 

duties,  etc.,  laid  by  states  on  imports,  etc.,  to  go  to 

United    States 1 

Treaties,  president  to  make  with  advice,  etc.,  of  senate. . .  2 

Judicial  power  to  extend  to  cases  under 3 

are  supreme  law  of  the  land 6 

Treaty,  no  state  shall  make 1 

Trial,  persons  convicted  on  impeachment,  punished  by  law  1 

accused  has  a  right  to  a  speedy  and  public am.  6 

Trial,  except  impeachment,  to  be  by  Jury 3 

to  be  in  the  state  where  the  crime  was  committed 3 

by  Jury  in  suits  by  common  law am.  7 

Tribunals,  congress  may  constitute  inferior 1 

Troops,  no  state  shall  keep,  without  consent  of  congress. .  1 
Two-thirds  of  senate  must  concur  to  convict  on  impeach- 
ment    1 

each  house  may  expel  a  member 1 

both  houses  may  pass  a  bill  over  president's  veto 1 

both  houses  may  pass  a  resolution,  etc.,  over  presi- 
dent's veto 1 

senate  with  the  president,  make  treaties 2  ^ 

both  houses  may  propose  constitutional  amendments. .  5 
of  all  the  state  legislatures  may  call  a  convention  to 

m 

propose  constitutional  amendments 5 

representatives  from,  of  the  states  must  be  in  the 

house  to  elect  a  president am.  12 

the  senate  must  attend  to  elect  a  vice-president am.  12 

vote  of  congress  can  remove  disability am.  14 

Uniform,  all  duties,  imports,  and  excises  must  be 1 

rules  for  naturalization,  and  bankruptcy  law,  must  be    1 
Union,  the  constitution  established  to  form  a  more  per- 
fect.    (Preamble.) 
state  of,  president  to  give  information,  etc.,  respecting 

the    2 

new  state  may  be  admitted  into  the 4 

United   States,  the  constitution  ordained  of  the.     (Pre- 
amble.) 

congress  of,  legislative  powers  vested  in 

to  provide  for  the  defense  and  welfare  of 

counterfeiting  securities  and  coin  of,  to  be  punished. . . 

establishment  of  seat  of  government  of 

congress  to  make  laws  for  government  of 

no  title  of  nobility  shall  be  granted  by 
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Art.   Sec,  CI. 
United  States,  consent  of,  necessary  for  a  state  to  lay  ini- 

posts,  etc 1      10       2 

executive  power  of,  vested  in  president 2       1       1 

president  of.     (See  Pbesident.) 

Judicial  power  of.     (See  Judigiai.;  Jttdoe.) 

claims  of,  not  to  be  prejudiced 4       3        2 

shall  guarantee  every  state  a  republican  form  of  gov- 
ernment       4       4 

former  debts  of,  valid 6  2 

no  religious  test  required  for  office  under 6  3 

powers  not  delegated  to,  or  prohibited,  are  reserved 

am.  10 

slavery  shall  not  exist  in am.  13       1 

persons  born  or  naturalized  in,  are  citizens  of  the  am.  14       1 
privileges  of,  etc.,  of  citizens  of,  no  state  shall  abridge 

am.  14       1 

citizens  of,  effect  of  denying  vote  to am.  14       2 

effect  of  breach  of  oath  taken  as  an  officer  of am.  14       3 

validity  of  debt  of,  incurred  in  suppressing  rebellion, 

not  to  be  questioned am.  14       4 

United  States,  not  to  pay  any  debt  incurred  in  aid  of 

insurrection am.  14       4 

claim  for  loss  or  emancipation  of  slaves am.  14       4 

right  of  citizens  of,  to  vote,  not  to  be  denied am.  16       1 

Vacancies  in  state  representation,  writs  to  be  issued  to  fill    1       2        4 

in  senate,  how  filled 1       3       2 

what,  the  president  may  temporarily  fill 2       is       3 

Validity  of  debts  of  United  States  not  to  be  questioned. am.  14       4 

Value,  congress  to  regulate,  of  coin 1       8        5 

in  controversy,  when  over  twenty  dollars,  the  trial  to 

be  by  jury am.    7 

Vessels  from  or  to  one  state  not  obliged  to  clear,  etc.,  in 

another    1        9        6 

Vest,  congress  may  vest  power  to  make  certain  appoint- 
ments in  president,  or,  etc 2        2        2 

Veto  power  of  president.     (See  Pbesident.) 

Vice-president,  his  qualifications 12  3 

'  his  term  of  office 2        11 

election  of,  when  senate  shall  choose 12  2 

list  of  votes  for,  sent  to  president  of  the  senate 12  1 

president  of  senate  to  open  certificates  of  electors  for . .  12  1 

when  he  shall  act  as  president 12  1 

duties  of  president  shall  devolve  on ~ 2        1        5 

in  absence  of,  senate  to  choose  a  president  pro  tern 1        3        5 

has  no  vote  in  senate,  except  in  case  of  tie 1       3        4 

effect  of  denying  right  to  vote  for am.  14       2 

Violated,  right  of  people  to  secure,  etc.,  shall  not  be. .  .am.    4 
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Art.    Sec.  CI. 

Virginia,  her  representation  in  ftrst  congress 1        2        3 

Void,  debt  incurred  in  aid  of  insurrection  is am.  14        4 

Vote,  each  senator  shall  have  one ! 1        3        1 

Tice-president  has  only  a  casting  vote 13        4 

joint,  every,  to  be  presented  to  president 1        7        3 

in  congress,  when  it  must  be  by  yeas  and  nays 1        7        2 

of  presidential  electors,  how  given  and  transmitted 

am.  12  1 

taken  by  states,  in  choosing  president  by  house  of  rep*       ^ 

resentatives  am.  12  1 

when  right  to  abridged,  basis  of  representation  re- 
duced   am.  14        2 

not  to  be  denied,  on  account  of  color,  etc am.  15       1 

congress  may  by  a  two-thirds  vote,  remove  disability 

: am.  14        3 

War,  congress  may  declare 1        8      11 

no  state  to  make,  without  consent  of  congress 1      10        3 

levying,  against  United  States  is  treason 3        3        1 

in  time  of,  how  soldiers  quartered  in  citizen's  house 

am.    3 

in  time  of,  when  Jury  presentment  dispensed  with. am.  5 
Warrants  may  be  issued  only  on  probable  cause,  etc. .  .am.  4 
Weights  and  measures,  congress  has  power  to  fix  standard 

of 1        8        5 

Welfare,  congress  has  power  to  support  the  general 1        8        1 

Witness  against  himself,  no  person  shall  be  compelled  to 

be    am.    5 

Witnesses,  persons  criminally  accused,  to  be  confronted 

with   am-    6 

persons  criminally  accused,  to  have  process  for. . .  .am.    6 
two,  necessary  for  conviction  on  charge  of  treason...     3 

Writings,  exclusive  right  to,  may  be  secured 1 

Teas  and  nays  of  either  house,  when  must  be  entered  on 

Journal 1 

when  vot^  must  be  taken  by 1 
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Act  September  24,  1789 845-864 

Act  March  3,  1875 865-870 

Act  March  3,  1887,  as  corrected  by  act  of  August  13,  1888 871-1876 

Act  March  3,  1891 877-1883 

Joint  resolution  organizing  Circuit  Court  of  Appeals 884 

Act  amending  sec.  7,  act  March  3,  1891 885 

Act  amending  sec.  5,  act  March  3,  1891 886 

Act  amending  sec.  7,  act  March  3,  1891 887 

Act  to  provide  for  suits  against  United  States 888-893 

Sherman  Anti-Trust  Act 894-895 

Elkins   Act 896-899 

Act  amending  act  to  regulate  commerce 900-919 

Safety  Appliances  Act 920 
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Ritle 

Adjournment  27 

Admiralty,  record  in ^^ 8 

Appearance  of  counsel 9 

for  plaintiff,  no 16 

defendant,  no 17 

either  party,  no 18 

Appeals  in  cases  involving  Jurisdiction  of  circuit  court  32 

under  act  of  March  3,  1891 36 

Argument,  oral 22 

order   of 22 

time  allowed  for 22 

on  motions 6 

printed 20 

submission  on 20 

not  received  after  submission 20 

Assignment  of  errors 21 

under  act  of  March  3,  1891 35 

Attachment  for  clerk's  fees 10 

Attorneys,  admission  of 2 

oath  of 2 

Bail,  when  and  how  granted 36 

Bill  of  exceptions 4 

Briefs 21 

contents  of 21 

time  for  filing  by  plaintiff  in  error  or  appellant  21 

defendant  in  error  or  appellee  21 

form  of  printed 21 

not  received  after  argument 20 

Cases  involving  same  question  may  be  heard  together  26 

passed,  how  restored  to  call 26 

dismissal  of,  in  vacation 28 

Certiorari   14 

Circuit  courts  of  appeals,  cases  from,  etc 36  and  37 

Citation,  service  of 8 

Clerk    1 
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Rule.    See.    Page 

Clerk's  fees,  table  of 24  7       W2 

attachment   for    10  8        928 

Conference-room  library 7  3       924 

Coetfl  of  printing  record 10  2,  6,  7        928 

how  taxed 24  936 

Costs,  none  recoverable  in  cases  where  United  States 

is    party 24  4        936 

Counsel,  admission  of 2  1        936 

appearance   of 9  8       927 

no  appearance  of 18  93^ 

two  only  to  be  heard  on  argument 22  2       935 

time  allowed  for  argument 22  3        935 

motions    6  2        924 

Custody  of  prisoners  on  habeas  corpus 34  942 

Damages  for  delay 23  2        935> 

Defendant,  no  appearance  of 17  933 

Death  of  a  party 15  965 

defendant  in  error  or  appellee  after  judg- 
ment in  lower  court 15  3        931 

Dismissal  in  vacation 28  940 

Docketing  cases 9  927 

by  plaintiff  in  error  or  appellant 9  1       927 

defendant  in  error  or  appellee 9  2       927 

Docket,  call  of 26  93^ 

day-call   26  2        93? 

Errors,  assignment  of 21  4        934 

specification  of  21  2        934 

Evidence,  new,  how  taken 12  1        930 

in  admiralty 12  2        93a 

in  the  record,  objections  to 13  930 

Exceptions,  bill  of 4  924 

Exhibits  of  material 33  941 

Fees,  table  of  clerk's 24  7        936 

attachment   for 10  8        928 

security   for 10  1        928 

Hateas  corpus^  custody  of  prisoners  on 34  942 

Interest 23  935 

in  admiralty 23  4        935 

in    equity 23  3        935 

at  law 23  1        935 

under  act  of  March  3,  1891 38  944 

Jurisdiction — cases  involving  circuit  court 32  941 

Law  library 7  925^ 

mode  of  obtaining  books  from,  by  counsel  7  1       925 

clerk  to  deposit  records  in 7  2        925 

of  conference-room 7  S        925- 
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Mandates    39 

Mandate  in  case  dismissed 24 

in  vacation  28 

Motions  6 

to  be  in  writing 6 

notice  of 6 

time  allowed  for  argument 6 

to  affirm 6 

to  dismiss 6 

Motions,  notice  and  service  of  briefs 6 

submission  of 6 

to  advance 26 

cases  once  adjudicated 26 

criminal  causes 26 

revenue  cases 26 

cases  involving  jurisdiction  of  cir 

cuit  court 32 

Motion-day   6 

Opinions  of  the  supreme  court 25 

court  below  to  be  annexed  to  record  8 
'Original  papers  not  to  be  taken  from  court-room  or 

clerk's  office 1 

from  court  below '. 8 

Parties,  death  of 15 

Plaintiff,  no  appearance  of 16 

Practice 3 

Process,   form   oft 5 

service  of 5 

Record 8 

return  of 8 

to  return  all  necessary  papers  in  full 8 

opinion  of  court  below 8 

translations  of  papers  in  foreign  lan- 
guage   11 

printed  under  supervision  of  clerk 10 

printed  form  of 31 

printing  parts  of 10 

cost  of 10 

certiorari  for  diminution  of 14 

,  in  admiralty  cases 8 

in  cases  coming  up  under  act  of  March  3,  1891  37 

how  printed 35 

Rehearing t 30 

Representatives  of  deceased  parties  appearing 15 

not  appearing 15 

Return  to  writ  of  error 8 

day    8 
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936 

940 

924 
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924 

3,4 

924 
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924 

5 

924 

4 

924 

4 

924 
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924 
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938 

4 

93? 

3 

938 

5 

938 

941 

6 

925 

972 

2 

926 

2 

923 

4 

926 

931 

932 

923 

1 

924 

2,3 

924 

926 

1 

926 

3 

926 
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926 

930 

5 

928 

975 
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2 

928 
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940 
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931 
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931 

926 
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Revenue  cases  advanced  on  motion 26  6        938 

Second  term»  neither  party  ready  for  trial 19  933 

Security  for  clerk's  fees ' 10  1        928 

Subpoena,  service  of 5  3        924 

Supersedeas  29  940 

Translations    11  930 

Writ  of  error,  return  to 8  926^ 

in  cases  involving  jurisdiction  of  circuit 

courts   32  941 

under  act  of  March  3,  1891 36  943 

Order  in  reference  to  appeals  from  court  of  claims.. .  947-948 

Instructions  as  to  applications  for  writs  of  certiorari  945-94& 
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Adjoamment,  by  judge  or  clerk 4 

Appearance   l$-22 

Argument  22 

oral  25 

Assignment  of  cases 35 

of  errors,  when  none 24 

of  errors  required 11 

Attorneys 7 

Bail,  eighth  circuit 35 

fifth   circuit 37 

Bill  of  exceptions 10 

Bonds,  Bupersedeai  and  costs 13 

(  24 

Briefs,  regulations  concerning J  _ 

Calendar,  call  and  order 22 

Certiorari  18 

Clerk's  office 6 

Copies  of  records  and  briefs  preserved 27 

Costs    31 

printing  record 23 

Counsel  heard,  when • )  __ 

I  25 

Court,  name  of 1 

terms  of 3 

Criminal  cases,  writs  of  error  in,  second  circuit 35 

in  fifth  circuit 37 

bond  aaid  writ,  form  of 37 

Damages  30 

Death  of  party 19 

Diminution  of  record .*. 18 

Dismissal,  failing  to  file  brief 24 

falling  to  print  record 23 

no  appearance  of  party  22 

by  agreement 20 

on  second  call  at  second  term 17 

Docket,  cases  how  entered  on 17 

Docketing  cases 16 
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963, 969 

969 

986 

998 

983 

958 

1054, 1055 

1000, 1001 

lOOS 

957 

958, 959 

982-986 

987, 989 

969 

966 

592 

989 

993 

971 

982-986 

986 

949 

949-952 

998-999 

1005-1008 

1005, 1006 

993 

966, 967 

966 

983 

971 

969 

968 

965 

965 

963 
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Rule, 

Errors,  assignment  of 11 

Evidence,  objections  to  in  record 12 

Exceptions,  bill  of 10 

Exhibits,  models,  etc 34 

Forms   37 

Hearing,  assignments 35 

Interest  : 30 

Mandate    32 

Marshal  and  other  officers 6 

Models,  diagrams,  etc 34 

Motions,  requirements  and  procedure  on 21 

for  certiorari 18 

Opinions  of  court  filed  and  recorded 28 

Orders,  when  no  quorum 4 

Party,  death  of 19 

Practice,  same  as  supreme  court,  when 8 

Printing  record 23 

Prisoners,  their  custody 33 

Process    9 

Quorum  4 

Records 14, 16 

printing 23 

cost  of 23 

original  not  withdrawn /  5 

form  of  printed 26 

Rehearing,  regulations  concerning 29 

Return  of  writ  of  error 14 

Seal  of  court 2 

Supersedeas,  bond  for 13 

Translations  15 

Writ  of  error 14 

in  criminal  cases  (additional) 
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